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Yupeputenb u uspgarennb - AkageMus oCTULUU APMEHUN.
PexomeHpoBaH ana ny6nukaumm Y4eHbim cCOBETOM AKafeMUM LOCTULUN APMEHUMN.

PEJAKLWUOHHAA KOJUIETUA

lnaBHbIif pepakTop:

ApakensH Cepreii
AOKTOP HOPUIUYECKUX HayK, Npodheccop, peKTop AKagemumn HCTULUM ApmeHun

3amecTutenb rnaBHoOro pedaKTopa:

MaHacsH AHaut
KaHJupaT FopUoNYECKUX HayK, JOLEHT, MpopekTop Akagemun ocTuuumn ApmeHun

YneHb! peaakuMoHHOIi Konnerum:
ABetucsaH [laBug

KaHauOaT FopUANYECKUX HayK, JOLEHT, fOLeHT Kadeapbl YronoBHOro npowecca u
KpMMMHanUCcTMkn EpeBaHcKoro rocypapcTBeHHOro yHuBepcuTeTa

ApyTioHaH lNaruk
AOKTOP OPUANYECKMX HayK, npodheccop

EnrubapsH Bare
AOKTOP HOPUANYECKUX HayK, Mpodheccop, COBETHUK pekTopa Akapemun ocTuuum ApmeHun
Kasunsan lNaruk
akagemunk HauvoHanbHoi akagemun Hayk Pecnybnuku ApmeHuns, JOKTOP HOpUaNYECKUX
HayK, npodpeccop, fekaH pakynbTeTa npaBoBefeHna EpeBaHckoro
rocylapCTBEHHOro yHMBepcuTeTa
OBaHHucsH OBaHHec
KaHpupat punocodckmx HayK, JOLEHT, JOLEHT KadeLpbl UCTOpUX, TeEOpUM
cpunocodum n nornkn EpeBaHcKoro rocyaapCcTBeHHOro yHMBepcuTeTa
CrenaHsH Bare
LOKTOP tOpuanyecknx Hayk, npodpeccop, 3aBefyroLmin kKadpenpoii eBponencKoro un
MexayHapogHoro npasa EpesaHcKoro rocygapcTseHHOro yHMBepcurtera
Xypwynasx Aprawec
KaHJuMaaT COLMONOrnyYecKkmx HayK, pyKoBOMTENb fenapTameHTa JUCTaHLMOHHOro obyyeHua
1 MHPOPMALMOHHBIX TEXHONOT Wi Akagemun rocTuuun ApmeHum
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MHocTpaHHble uneHbl pejaKkuMoHHOW Konnerum:

lonyHos Banepnii
LOKTOP HOPUIMYECKMX HayK, Npodpeccop, ANpeKTop yupexaeHua obpasosanua «MHcTutyt
NepenoaroToBKM M NOBbILLEHUA KBanuduKaumm cyfeil, paboTHUKOB NPOKypaTypbl, CyLOB W
yupexaeHuii toctuummn benopycckoro rocysapcTBeHHOro yHMBepcuTeTa»

Kanunyc Okcana
OOKTOP OpUAMYECKNX HayK, npodpeccop,
pekTop YHuBepcuteta npokypatypbl Poccuiickoii Pepepauum

Kayabipos Tonew
LOKTOP HOPUAMYECKUX HayK, npodeccop,
Pecnybnuka KasaxcraH

KoneHko EBreHuit
HavYanbHWK AKagemvumn reHepanbHOW NpoKypaTypbl
Pecnybnuku Y3b6ekncraH

JNlownukuii Muxaun
LOKTOpP HOpPUAMYECKUX HayK, npodoeccop,
YKpavHa

Mep3aguHos Epranu
KaHJupaaT HopUaNYECKUX HayK,
pekTop AKagemMnn npaBoOXpaHUTENbHbIX OpraHoB
npu reHepanbHoii Npokypatype Pecnybnukm KasaxcraH

OHuwyk Hukonaii
LOKTOP HOPUJNYECKUX HayK,
pekTop HauunoHanbHoW wKonbl cyaeit YKpavHbl

Ckobuoana [lnana
AOKTOP HOPUOUYECKUX HAyK, JOLEHT,
avpekTop HauunoHanbHoro nHctutyta toctuumnm Pecnybnnkn Monposa

Cekpetapb pesakuMOHHOW Konnerum:

MxpTusH lNeTtux
PYKOBOAUTENb OTAENAa OpraHn3aLun Hay4YHO-UCCNef0BaTENbCKUX U NPOrPamMMHO-
meTofmyecknx pabot Akagemmu rocTuumun ApmeHun
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<wpqbiih’ piplipgnn.

Uwutwghwnwlwu ubinwupt £ «Pwupbp Upnwpwnwwniypjuu wywnbdhwih» ghnw-
gnpduwlwu tnwibgnt hwunbuph htppwlwu hwdwpp' ppple UGwnbdhwih W wotuwphp
wmwppbp Gpypubpnud gnpdpulytip Ywnnygutiph ubplywjwgnighsutiph ghinwywu hwdwgnp-
dwygntpjwu Lu dtYy npubnpnud: <wy b omwpwqggh htinhuwyubipp hwunbup wju hwdwph
opswuwynid putnypjwu Gu wnb| hpwywghwniejwuu nt hwpwlhg ninpunubipht wnusynn
wpnhwywu dh owpp fuunpwhwnpnyg hwpgbip, hpwlwuwgpt| funppwjpu hGwnwgnunnt-
pIntuutip, hwunbu GYb| fuunhpubiph |NWdwuu nu ninpunh qupgugdwut ninnywd wndb-
pwynp wnwowpyutpny' wyn wdkup ubpywjwgubing ghunwywu jnipophtuwly dninbgdwdp:

Lw)jbiptiu, nnwbipbu, wug|tptu wju hnnwdubpnw ubiplwjwgynn dwutuwghwnwlwu
Jupndnipniuubipp fuhun hwugbwlwu Gu' wusknnpbu ninnwd hpwjwyhpwnnigjwu L
hpwywghwnniejwlu qupqugdwu nbujwlwuhu:

Uubpypw k, np Yupbd dwdwuwynid «Pwupbip Upnwpwnuwwnigjuwt wlwnGdhwih»
ghwnwgnpduwlwu hwunbuu hp nipnyu nbnp gy hpwywghwnygjwu ninpunh hw-
dwudwu ghnwgnpduwlwu hpwnwpwynipniuubiph 2wppnid: Mwwnwhwwl sk, np hbp-
pwlwu hwdwphp nyupudwinip uywuywd hpwnwnpdnyentu £ ng dhwju UWywnbdhwyh gp-
wmwlwu b hwuntuph fudpwgpwlwu funphnipnutiph wunwdubph, ghunwywu hnnjwdutiph
htinhuwyubph, wjlk ninpinp hhduwpuunhputipny nt qupqugdwdp htimwppppywéd dwu-
Uwgbwubiph nu hwuntup® wpntu puy dLwynpdwsd uwpwuph hwdwnp:

«Pwuptp Upnwpwnwuwunygjuu wlwntdhwih» ghnwgnpduwywu hwunbup Yowpnt-
uwyh pp Swuwwwphp' qunwh pwytpny b ghnwlywu Jhowdwypnud swpniuwywpwp
pwpdpwgnn bpwdnn uwhdwubnt hwywlunyejwdp:

Utpqgly Unwpbywt
Upnwpwnuypnipyut whwnb&dhugh nbljypnp
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BY THE CHIEF EDITOR

Dear Reader,

The new issue of the trilingual scientific-practical journal “Bulletin of the Academy of
Justice” was published, as an expression of the scientific cooperation of the representatives
of the Academy and partner organizations from different countries of the world. Within the
framework of this issue of the journal, the Armenian and foreign authors examined a number
of current issues with regard to jurisprudence and related fields, did deep research, made
valuable suggestions for solving problems and developing the field, presenting this with a
unique scientific approach.

The professional analysis performed in the Armenian, Russian and English articles is
very targeted and especially directed to the vision of the development of the law enforcement
and the legal science.

Undoubtedly, in a short period of time, the scientific-practical journal "Bulletin of the
Academy of Justice" found its unique place among similar scientific-practical publications in
the field of law. It is no coincidence that the publication of this issue is an expected event not
only for the members of the Scientific Board of the Academy, as well as the Editorial Board
of the journal, the authors of the scientific articles, but also for the specialists interested in
the problems and development of the field and for the already formed audience of the journal.

“Bulletin of the Academy of Justice’ scientific-practical journal will go on its path with
confident steps and ambitions to establish a constantly rising benchmark in the scientific

environment.

Sergey Arakelyan
Rector of the Academy of Justice
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OT MABHOIO PEOAKTOPA

YBaxaemsbili yumamens,

MpepncTtaBneHHbIit BaweMy BHUMaHUIO BbIMYCK Hay4YHO — MPAKTUYECKOrO TPEXbA3bIYHOIO
MypHana «BecTHMK Akapemuu OCTULMM», ABNAETCA OYepPefHbIM MNPOABAEHWEM Hay4YHOro
COTpyAHMYecTBa AkagemMun n npeacTaBuTeneil CTpyKTyp-napTHEpPOB U3 pa3HbIX CTpaH MUpa.

B paHHOM HoMepe MypHana apMAHCKMMM W 3apybexHbiMW aBTOpamu NpeacTaBieHbl
pe3ynbTaTbl AeTalbHOr0 UCCNEefoBaHNA LENoro pAaja akTyalbHbIX Hay4YHO-NPaKTUYECKUX BOM-
pocoB B 06nacTu Kak npaBa, Tak U CMEMHbIX OoTpacneil, a Takme BbIABUHYTbl KOHKPETHbIE
NPeLNOoKEHNA MO PeLLEHNIO BbIABNEHHbIX NPobaem, NCNONb3yA YHUKaNbHbI Hay4YHblii NOAXOA,

NpodeccmoHanbHblii aHanus uccnegoBaHbix nNpobnem, NpepcTaBleHHbIX B CTaTbAX Ha
apMAHCKOM, PYCCKOM W aHTIMICKOM A3blKax, LieneHanpasfieH Ha pa3BUTHE NpaBOBefEHUA U
nosbiLleHne 3pPEKTUBHOCTM NPaBONPUMEHEHUA.

HecomHeHHO, 3a KOpoTKoe BpemA MypHan «BecTHUK Akagemuu oCcTULumM» Hallen cBoe
YHUKaNbHOe MECTO CpefiM aHaNOrMYHbIX Hay4HO-NpaKkTUYecknx nybnamkaumii B obnactu npasa
M CMEMHbIX HayK.

CnepyeT oTMETUTb, YTO BbIMYCK OYepefHOro Homepa BecTHuka ABnAeTca oxupaaembim
coObITVEM He TONbKO OJ1A YNEeHOB Y4YeHOro coBeta Akagemuu, pefakLMOHHON Konnernu naH-
HOrO M3JaHNA, aBTOPOB Hay4YHbIX CTaTeld, HO U CNeLManncToB, MHTEPECYHOLLMXCA NPObNEMHbI-
MW BOMpOCaMu U pa3BUTMEM [AaHHOI cdpepbl, a Takme AnA yme copMmpoBaBLLEicA ayau-
TOPUK MypHana.

HayuHo-npaktuyeckunii xypHan «BecTHuk Akapemun tOCTULMW» YBEPEHHO MPOAOIKUT

CBOIA nyTb, yCTaHaBMBaA BCE bonee BbICOKYHO MNjlaHKY B HaQy4HOM COO6LIJ,eCTBe.

Cepeeli AparenaH

Pexkmop Akademuu rocmuyuu
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UhQURIU3PL PrUUNKRLL / INTERNATIONAL LAW / MEXOYHAPOOHOE NMPABO

uLtLeuuLH U thuu
hpwywaghipnigyuwt Jwghuypnu,
Uninnduyh <wbpwwbpnignit
ALEXANDRA NICA

Master in Law,
Republic of Moldova

y ATIEKCAHIPA HUKA

Mazucmp npasa,
2. Pecny6bnuxa Mondosa

MNGSNhE3NRLLENP PAULYURNMNRG3UL (SNRRUThUSPNL)
uLasnNuUtLhNh@E3UL UURPNRLLP YEMURGM3UL UUBMPL3UL HUSUrULLE D
LUUISNUSPL NPULUShUUL' Usraudnr ursdsLLebhtL unudn anrosrndg:

CASE LAW OF AMERICAN COURTS ON THE APPLICATION OF THE PRINCIPLE OF
JURISDICTIONAL IMMUNITIES OF STATES IN CASES
WITH REGARD TO THE MIDDLE EAST*

NMPEUEAEHTHAA NPAKTUKA AMEPUKAHCKUX CYA0B MO NPUMEHEHWUIO NMPUHLLUMA
HOPUCANKULWNOHHOIO UMMYHUTETA TOCYOAPCTB NO OENAM OTHOCUTENIbHO
BJINMMHEBOCTOYHOI O PETMOHA®

The principle of jurisdictional immunities of state that resides in the customary rule that an equal
could not have power on the other equal (par in parem non habeat imperium) had developed
culminating with its analysis and recognition by the International Court of Justice in the case
Jurisdictional Immunities of the State (Germany v. Italy: Greece intervening) in its judgement from 3
February 2012.

Even though it may seem surprising, this principle has been previously invoked, appreciated
and evaluated by different national courts according to a number of cases that concerned events in
multiple states of the Middle East region.

Thus, in the first case of this kind, Tel-Oren and others v. Libya and others (USA), the
circumstances were the following: On March 11, 1978, thirteen armed members of the Palestine
Liberation Organization (PLO) landed in Israel and captured various means of transport of civilians.
Men, women and children were taken hostages. Over several hours, the PLO members drove fast on
the highway, torturing passengers on the bus and shooting anyone who ever got in their way. When
the Israeli police stopped the massacre, the number of deaths raised to 37 victims. In addition, 76
people were injured. This attack was considered, at that time to be "the worst terrorist attack in Israel's
history", later called the "Coastal Road Massacre". Most of the victims were Israeli citizens and others
were American and Dutch ones. The victims injured within the attack and the relatives of the deceased

* nnywidp ubpyuwjwgyb £ 19.09.2018, gpwiunuyb £ 17.02.2020, punniuybi b nwwagpniejwu 25.02.2020:
* The article was presented 19.09.2018, was reviewed 17.02.2020, was accepted to publication 25.02.2020.
* Ctatba npepctasnera 19.09.2018, peuensuposara 17.02.2020, npuHaTa B neyats 25.02.2020.
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had taken actions in the United States against several non-governmental organizations and the Libyan
state, which supported the Palestinian national movement and opposed the initiative of the Egyptian
President Anwar Sadat to stabilize relations between the Arab world and Israel. Victims had considered
those organizations and Libya to be responsible for the attack and they have based their action on the
US law allowing foreigners to submit requests in court against a supposed violation of international
humanitarian law or a treaty.

Two civil actions had been instituted against Libya, the Palestine Liberation Organization, the
Palestinian Office of Information, the National Association of American Arabs and the North American
Palestinian Congress. The actions were taken by the personal representatives of 29 people who died
in attack or were injured during in order to obtain compensatory and punitive damages. In their letters
of complaint, the applicants mentioned that the respondents were responsible for the violation of
several international acts, law of nations, treaties to which the US is part, and the US criminal law, as
well as common law'. The District Court rejected the action both because of the lack of jurisdiction
and the fact that it was prohibited by the applicable limitation status. In this way, the US courts made
an assessment of the claimants' findings related to the legal liability for multiple criminal acts. The
court had focused on the judicial analysis, whose purpose assumes that the statements are true. The
main legal question was whether the complainants pointed out enough facts to fulfil the jurisdictional
elements of the applicability of the United States legislation. In accordance with these provisions, the
district courts have the original jurisdiction of all civil actions resulting from the Constitution, including
laws or treaties to which the United States is part and any civil action against a foreigner for a tort
action committed to violate the law of nations or an international treaty.

The judges decided to reject the action. Their reasons were various and could be summarized
as follows. First of all, Judge Edwards limited his analysis to accusations made against the Palestine
Liberation Organization, considering the accusation brought against the Palestinian Office of
Information and the National Association of American Arabs clearly unfounded. Regarding the
jurisdiction over Libya, the magistrate concluded that it was forbidden by the Foreign Sovereign
Immunities Act (FSIA). He did not agree with Judge Bork with the fact that the national framework
requires to complainants to pretend a right to deplore in the court the actions committed under the
law of nations. Accepting that the law of nations prohibits torture, Edwards rejected the fact that this
right establishes the same responsibilities regarding the non-state actors, such as the Palestine
Liberation Movement. Thus, Judge Bork denied the existence of the right to bring the matter in the
court and declared that this right should not be inferred in the present case. He was guided by the
separation of the state power principles, which requires caution to the courts in order to avoid possible
interference in the sphere of political branches of foreign affairs. As follows, Judge Bob considered
federal courts incompetent to take the position because of the political doctrine, reiterating that issues
related to the international status of terrorist acts and sensitive issues of diplomacy were in the
exclusive field of executive and legislative branches.

The complainants appealed the district court's decision, but the Court of Appeal maintained its
position to reject of the action.

Another case against Libya, Smith and others v. Libya (USA) is known for the tragic
circumstances that determined the death of passengers on a board of the transatlantic race as a
consequence of the terrorist attack.

! Case Tel-Oren and others v. Libya and others (USA), judgement of US Columbia Court of Appeals from 3.02.
1984, available at http://www.asser.nl/upload/documents/DomCLIC/Docs/NLP/US/Tel-Oren_v_Ligyan Arab Re
public_3_2_1984.pdf (Visited on 25.08.2018).
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The complainant Bruce Smith, husband of the defunct, said that the flight race Pan Am 103 was
destroyed. In fact, on December 31, 1988, the Pan Am flight 103 left the city of Frankfurt, Germany,
to Detroit, USA, with stopovers in London and New York. At 7 PM, the plane 103 exploded over
Lockerbie, Scotland, UK, and all 270 people from the board, including Smith and Hudson, died by a
bomb. Smith declared that Libya's actions to encourage and support these private acts of terrorism
have contributed to the conscious and intentional destruction of the airplane. Smith claimed
compensation for the following: death, attack, emotional suffering, loss of consort and violation of
public international law.

The complainant Paul Hudson, also considered that the supposed bomb was placed on the board
the aircraft and was detonated by and to the indication of Libya'. Hudson requested recovery for
intentional offenses of illegal death and bodily injury.

Initially, the complainants Smith and Hudson sued in order to obtain compensations for the
damage caused by this terrorist act in the United Kingdom. In June 1993, Smith filed a lawsuit
regarding the unjust depth against Libya within Scotland. Hudson joined the action against the Pan
Am Company, where the jury noticed responsibility of the country for destroying the plane.

Within the District Court from New York, the complainants Bruce Smith and Paul Hudson, as
personal representatives of the victims, who died in the Lockerbie tragedy, had requested the recovery
of civil damages. Smith sued Libyan state, the Libyan Arab Airlines, the Libyan Foreign Security
Organization, Abdel Basset Ali Al-Megrahi (International Flight Security Officer), and Lamen Khalifa
Fhimah (Libyan Arab Airlines Station Manager) as agents of Libya. Hudson only sued the Libyan state.
Taking into consideration the circumstances of the case, the complainants’ claims had been connected.
Libya submitted a request to disconnect the proceeding by invoking sovereign immunity under the
Foreign Sovereign Immunities Act (FSIA).

The federal court concluded that even if the supposed participation of Libya in this scandalous
and condemnable tragedy was true and human suffering was hopeless, then the court cannot properly
obtain jurisdiction over Libya. The supposed terrorist acts of the Libyan state did not fall under the
exceptions listed by the Foreign Sovereign Immunity Act and therefore Libya is going to benefit from
the immunity. In fact, the court specified that the supposed breach of the social rules do not represent
an implicit renouncement to the sovereign immunity guaranteed by the law. Also, the District Court
did not consider that the case revealed an anti-terrorist exception to the immunity principle?, because
the direct involvement of the official Tripoli, in the air board attack, was not convincingly proven.

The Court of Appeal maintained the decision of the District Court, establishing that Libya, in the
referred case, could not be subject to the jurisdiction of the US courts®.

Another different case submitted for the resolution to the US federal Courts related to the
Middle East events is Ali Saadallah Belhas and others v. Moshe Ya'alon (USA)*. In April 1996, the
Israeli Defense Forces (IDF) conducted a military operation called “The Grapes of Wrath”,
bombarding the villages of southern Lebanon for three weeks in order to exert pressure on the
Lebanese government to disarm members of the organization recognized by many states of the world

! Case Smith and others v. Libya (USA), judgement of US District Court, New York, from 17.05.1995, available
at http://uniset.ca/other/cs5/886FSupp306.html (Visited on 25.08.2018).

2 Mckay L. A new take on antiterrorism' Smith v. Socialist People's Libyan Arab Jamahiriya. In: American
University International Law Review, Vol. 13, no. 2, 1997, p. 450.

3 Case Smith and others v. Libya (USA), judgement of US Court of Appeals, Second Circuit, from 26.11.1996,
available at http://caselaw.findlaw.com/us-2nd-circuit/1379970.html (Visited on 25.08.2018).

* Case Ali Saadallah Belhas and others v. Moshe Ya'alon (USA), judgement of US Court of Appeals, District of
Columbia, from 15.02.2008, http://www.asser.nl/upload/documents /DomCLIC/Docs/NLP /US/Belhas_Appeal_
15-2-2008.pdf (Visited on 25.08.2018).
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as a terrorist one, Hezbollah. Due to the bombing, about 400,000 people were forced to leave their
homes. Many of them did not have the means for evacuation from the area and took refuge in places
what they hoped to be safe. Lebanese civilians from the south took refuge in the UN offices, more
than 800 civilians - mostly women, children and elder people - sought refuge in the UN complex in
Qana. Israel's Defense Forces attacked the complex, and after the attack, more than 100 civilians died
and a lot of people were injured'.

The General Moshe Ya'alon was the head of Israeli Defence Forces on April 18, 1996, when they
bombed the UN complex in Qana.

Several people who suffered from these military operations and also their relatives, namely:
Saadallah Ali Belhas, whose wife and nine children were killed in the UN headquarters attack, Ali
Mohammed Ismail, whose wife and three children were killed, Ibrahim Khalil Hammoud, Raiman
Nasseeb, Hamidah Sharif Deeb, and Yassim Khalil Hall, who suffered serious injuries and lost their
relatives as a result of the bombing, submitted complaints to the US Federal Court demanding
compensations and compensatory remedies. They considered that General Ya'alon had participated
in the decision to attack Qana headquarters and became in this way command responsible for the
attack.

The District Court of Columbia rejected the complaint against General Ya'alon, arguing that any
possible violations of international law committed by him occurred while he was acting in official
capacity in the Israeli army. The alleged violations included war crimes, extrajudicial killings, crimes
against humanity and acts of torture®. Taking as such the facts alleged in the application, the actions
of General Ya'alon constitute of serious violations of the normative of jus cogens. Despite the severity
of these violations, the federal court concluded that the position of the general in the Israeli army gave
him immunity in light of the FSIA.

On February 15 2008, the District Court of Columbia maintained the decision of the first
instance, considering that General Ya'alon acted in his official capacity during the mentioned period.
In addition, the State of Israel has confirmed that Ya'alon's actions had been fulfilled in his official
capacity. The Court of Appeals therefore declared that General Ya'alon benefits of immunity under
the mentioned Act and dismissed the complainant argument that the general should not be protected
because he acted in contradiction with the jus cogens norms of the international law, committing grave
violations of the international humanitarian law and the rules and action principles of warfare. The
main reason cited by the courts was that the USA Ast on sovereign immunity did not contain any
exception to the rule of jurisdiction for violations of jus cogens.

If we move from the legal squares to those political ones of international relations, which at
other times undoubtedly interfere, we can note the interesting fact that the figure of General Ya'alon
was regarded as controversial by the public opinion. In Israel he became a national hero and embraced
a successful career, more recently, during the 2013-2016 being also the Minister of Defense, and
during Prime Minister Netanyahu's failure to perform his duties in 2013, he also fulfilled functions as
the interim Prime Minister. On the other hand, the Arabic states continuously appreciate the person
of General Moshe Ya'alon as an international criminal because of both his military career and related
activities, and also, because of his very harsh position towards Palestine and Lebanon. The truth seems
to mingle in between, but the practice of rejecting, by the American jurisdictions, the demands of

" Information about the case Ali Saadallah Belhas and others v. Moshe Ya'alon (USA), available at
https://ccrjustice.org/home/what-we-do/our-cases/belhas-v-ya-alon (Visited on 25.08.2018).

2 Ogilvy G. Belhas v. Ya'Alon: The Case for a Jus Cogens Exception to the Foreign Sovereign Immunities Act. In:
Journal of International Business and Law, Vol. 8, Issue 1, 2009, p. 169.
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Arab victims against Israel high-ranking dignitaries to compensate for damage that resulted from the
bombing outside Israel's and Palestinian territorial boundaries, including on grounds of immunity
from jurisdiction, cannot fail to put in plain view the positions of the Jewish Diaspora which is
traditionally strong in America in all domains, including the legal one.

In the later case, Daliberti and others v. Iraq (USA), the complainant action is due to three
separate but similar incidents in which the respondent-state would have arrested and detained the
complainants, all of whom were United States citizens, who were on business at the time of events in
Kuwait. The four male complainants claim damages for kidnapping, illegal imprisonment and torture.
The wives of the four claimed damages for pain and suffering, as well as for the loss of consort.

In fact, the complainant, Chad Hall, was dealing with the removal of land mines within Kuwait's
borders in October 1992, when he claimed to have been kidnapped under the threat of a gun and
transported from Kuwait to Baghdad, Iraq. Hall was held prisoner by the Iraqi government and argued
that Iraqi agents tortured him. Hall's claimed emerge from facts that took place both within the
territorial jurisdiction of the respondent state (incarceration and torture) and outside its territorial
jurisdiction (kidnapping in Kuwait). He filed an action regarding these same claims before the
exception to the FSIA on terrorism sponsorship came into force and his application was initially
rejected for the lack of jurisdiction.

The case of the second complainant, Kenneth Beaty, was a resonant one at the time of the
events. He was traveling inside Kuwait in April 1993, when he approached a border crossing point
between Kuwait and Iraq. Beaty requested a border guard from Iraq to direct him to a gas station on
the Kuwaiti side of the border without entering Iraq. Beaty was arrested by Iraqi agents and
transported to Baghdad, where he was allegedly held in inhuman conditions and subjected to torture.
Beaty was tried by an Iraqi court on charges of "illegal entry" and espionage, and was not found guilty.
He was told that he was free to leave Iraq, but before he actually left, he was informed that despite
his acquittal, he was sentenced to eight years in prison. Beaty was detained for a period of 205 days,
and his release was secured with the help of former Senator David Boren, who traveled to Iraq at the
request of the President of the United States for the explicit purpose of negotiating the release of
Beaty. In addition to the efforts of Senator Boren, Beaty's wife, Robin Beaty (also a complainant in the
present action), organized the delivery of "several million US dollars" as a humanitarian aid to Iraq.
Beaty's complains are regarding the actions committed both in Iraq (prison and torture), as well as in
Kuwait or on the international land which does not belong to any state (the "arrest" committed at the
border crossing point).

For their part, the complainant, David Daliberti and William Barloon were traveling within the
Kuwait borders in March 1995, when they approached a border crossing point with Irag. An agent of
the respondent state examined the identity papers of the two complainant that identified them as
American citizens. The agent lifted the barricade that blocked the path and allowed the complainant
to enter the territory. After entering the territory of Iraq, Daliberti and Barlon decided that they have
not reached the intended destination. They returned to the border crossing point and requested to
be allowed to cross it back to Kuwait. They were arrested by Iraqi agents, threatened with a gun, and
transported to prison, where they were allegedly tortured and detained in inhumane conditions.
Daliberti and Baron were tried by an Iraqi court and found guilty of "illegal entry" without being
allowed to defend themselves. They were detained for 126 days before their release was obtained
through negotiations between the Iraqi government and MP (Member of Parliament) Bill Richardson
who had been sent by President Clinton to secure their release. The complaints of Daliberti and Baron
are based on acts that took place entirely within the borders of Iraq.
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Complainant Kathy Daliberti, Robin Beaty, Elizabeth Hall and Linda Barloon claimed
compensation for the intentional causing of emotional suffering and loss of consort as a result of acts
committed against their husbands. None of the complainant were on the territory of Iraq at times
relevant to this procedure. The complainant wives therefore claimed damages based on conduct
committed only in Kuwait and Iraq but that affected them in the United States.

The applicants lodged their complaint in May 1996. As part of the jurisdictional assurance
process under the Foreign Sovereign Immunities Act, they offered the respondent-state the possibility
to combat these allegations in accordance with international arbitration rules (the request will be
rejected if there is no arbitrage offer), and the amounts were communicated through the US Interest
Section of the Embassy of Poland in Baghdad. On 25 October 1996, the applicants filed a request for
an inadvertent examination against Iraq due to the absence of any response to what they alleged.

The exception regarding the states which are sponsoring terrorism was adopted by the
Congress, as part of the 1996 Law on Terrorism and the Effective Death Penalty in order to establish
the responsibility of those states for acts of terrorism committed against US citizens. It empowers
anyone who claims to have suffered damage caused by an act of torture, extrajudicial kill, aircraft
sabotage, hostage-taking or providing material support or resources for such an act to file an action
against a foreign state.

The District federal court established that the male complainant had fulfilled their obligation to
demonstrate that the actions they filed fall under the incidence of the exception of terrorism from
foreign sovereign immunity. Therefore, the Court had jurisdiction over the subject matter of this
process, rejecting the respondent state’s objection to the jurisdiction of the forum. As for the
complainant spouses claims', the Court dismissed their action, finding that there is lack of jurisdiction
and is not causal link between the alleged unlawfulness and their exclusive effect on the complainant
located on the US territory.

In order to conclude on the existence of jurisdiction over Iraq and the inapplicability of the
principle of jurisdictional immunity, federal magistrates were given the opportunity to voice their
opinion on the four objections raised by the respondent state's government regarding the separation
of powers at federal level and the illegality of the qualification of the Congress of Iraq as a sponsor of
terrorism; violation of the principle of equal protection of sovereign states by stigmatizing as a state
sponsoring terrorist activity; lack of personal jurisdiction over the foreign state; as well as the fact that
the activities complained of by the applicants are to enjoy immunity because they are part of the state
doctrine and constitute an expression of the Iraqi official policy.

Analyzing the enunciated objections, federal magistrates have decided that at the time of the
amendment of the FSIA by including the exception for terrorism sponsorship, Iraq was already on the
convicted list of these states, a fact that was acknowledged by the US Congress in official documents.
It was noted that those nations operating in a manner incompatible with international norms should
not expect to be granted the privilege of immunity to the honor that is within the prerogatives of
Congress to grant or withhold immunity. The distinction made by Congress among those states that
have been designated as sponsors of terrorism and which have not been, are rationally related to its
purpose of protecting US citizens by discouraging international terrorism and granting compensation
to victims of terrorism.

It has also been weighted the fact that the Complainant' detention had an immediate effect in
the United States and was consciously conceived by the respondent state to affect the policy of the US
Government. Under these circumstances, Iraq can not claim to be surprised by the Court's decision

! Case Daliberti and others v. Irag (USA), judgement of US District Court of Columbia from 23.03.2000,
available at http://uniset.ca/other/cs5/97FSupp2d38.html (Visited on 25.08.2018).
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on jurisdiction over requests submitted in response to its unlawful actions. It is therefore reasonable
for Iraq to be held responsible in a US court for acts of terrorism against United States citizens
committed in the Middle East.

Moreover, on the argument of the applicability of the state doctrine, the magistrates reiterated
that while the act of the state doctrine seeks to prevent the courts from interfering in the external
powers of the president and the Congress, it did not prohibit the Congress and the executive to use
the threat of acting as a foreign policy tool. Also, the designation of Iraq as a terrorist state was made
by the State Secretary on behalf of the executive power, subjected to the express authority by the
Congress. Thus, the Court should recognize the lack of jurisdiction over Iraq on the ground that the
acts committed are expressions of the Iraqi state power, those would be more of a legal interference
in the announced foreign policy of the branches of US power.

In another case concerning events in the Middle East, Nikbin v. Iran and others (USA), the
circumstances are summarized as follows. Ghollam Nikbin was born in Iran and after graduating from
university in 1975, he came to the United States for studies. In the US he had converted to Mormonism
and married a woman who was a member of the Mormon Church, afterwards divorcing. In 1991,
Nikbin became a naturalized citizen of the United States.

Willing to be closer to his original family, Nikbin returned to Iran in 1993. Nikbin's complaint
relates to acts that took place in Iran between 1994-1998. Shortly after returning to Iran, his family
arranged a marriage for him with an Iranian woman. During the celebration of the wedding, according
to Islamic rules, there were separate places for men and women. But at the end of the party, a violation
of Iranian law apparently occurred when some boys started dancing with their mothers. Members of
the Munkerat Society and Mafasad - Iranian government officials charged with fulfilling the Islamic
law - noticed this event, broke the celebration and arrested 27 people, including Nikbin. Nikbin and
the guests were taken to jail and held for a month. Finally, when Nikbin appeared before the judge,
he was sentenced to forty whiplashes as a punishment for violating the canons of Islam.

On 28 May 1995 the complainant decided to leave Iran. Nikbin went to Tehran airport but was
stopped at the departure area. An Iranian official asked for his passport and directed him to a room
where the complainant waited an hour and a half until three or four Iranian officials arrived. They
escorted him to a car, hit his head, forcing him to close his eyes, and brought to a place where he
was thrown into a prison cell.

He was questioned about his religious practice and accused of converting to Mormonism, which
the complainant denied. After being confronted with the baptismal certificate, Nikbin was subjected
to ill-treatment and torture. Iranian officials continued to ask questions about its Mormon activities
and other people suspected of converting to Mormonism. During interrogations, Nikbin suffered
physical injuries, lost five teeth, and eventually had to do three operations due to the injuries he
suffered.

After his release after three and a half years of detention, Nikbin made plans to leave Iran. When
he went to the airport, however, the government officials detained him again and took him to an
interrogation room where he was assaulted. Complainant was released and was boarded onto the
plane. Upon his arrival in New York, he was immediately sent to the Bellevue Hospital. Nikbin was
hospitalized for seven months for treatment, which included several operations to repair the injuries
he suffered while in custody of Iran.

Nikbin filed a civil action against Iran, the Iranian Intelligence and Security Ministry, the Islamic
Revolutionary Guards, two individuals, Ali Akbar Hashemi Rafsanjani and Ali Akbar Fallahian
Khuzestani, and unidentified persons (mentioned under Doe 1-10). Complainant seeks compensation
for the damage caused by torture committed against him while in custody of the Iranian Government.
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The court found that there was no jurisdiction over Rafsanjani, Khuzestani and unidentified
persons and dismissed the action against them'. According to US law, terrorism is an exception to the
principle of sovereign immunity. This exception applies only if the foreign state has been designated
as sponsor of terrorism at the time of the act or as a result of the act, the foreign State has been given
a reasonable opportunity to arbitrate the application in accordance with the internationally accepted
rules of arbitration and the complainant or the victim a former citizen of the United States when this
act took place. In the Court's view, all three of these conditions had been fulfilled in the given case,
so the Court had jurisdiction to hear the case (Iran had been qualified as a sponsor of terrorism since
1984)%.

The court found that Nikbin was entitled to have judgment in absentia against Iran, the Iranian
Intelligence and Security and Islamic Revolutionary Guard Ministry for assault, violence and the
intentional provocation of emotional suffering worth US $ 2,600,000.

In order to make such a decision, it was noted that in the case of the establishment of moral
responsibility, the complainant should demonstrate four elements: the existence of extreme or
dangerous conduct, the intention to cause or the clear truth of severe emotional harm, the causal link
between the conduct and the damage caused, the existence of serious emotional suffering, all of which
were met in this case.

In conclusion, as we could see from the above-mentioned cases, the jurisdictional immunity
principle is often applied by American courts, immunity being granted according to the FSIA,
excepting cases that refers to states recognized as sponsors of the terrorism by the US Congress.

Udihnihwghp’ <nndwdnud Jbpindyb) bu UUL wqgquihu nwwnwpwuubph bwfuwnbwwihtu ypwy-
wnhluwjnd dEpdwynp-wplbiywu tnmwpwéwopowuh ytipwptipjw) gnpdtipny wtwnyeniuutiph jniphu-
nhlyghntu wudbinudfubihniypjwt uygpniuph Yhpwndwu wnwuduwhwwnynyeniuubipp: Udthnthting
hGunwgnuinigyniup® henpuwyp upnud k, np wdbpplwu nwunwpwuubpu wju uygpniupp pwyw-
Ywuhu hwbwlu GU Yhpwnnud: Pugwnnip)niu tu Yuginwd wju nbwpbipp, npnup Ybpwpbpnw Gu
UUL Yynugptuh Ynndhg npwbu whwpbysniypjuwut wowlyhg dwuwsywsd wbinmnieiniuutiphu:

AHHomayus: B ctaTbe npoaHanu3npoBaHbl 0OCOBEHHOCTY MPUHLMNA HOPUCAUKLUOHHOTO UMMYHUTETA
rocyfapcTB B NpeLefeHTHO NpakTuke HauuoHanbHblx cyaoB CLUA npumeHnTenbHO Kk 6amKHEBOCTOY-
HOMy pervoHy. B yactHocTn, obobLuas nccnepoeaHune, aBTop OTMEYaeT, YTO aMEPUKAHCKUMM CyfamMm
AaHHbIi NPUHLMM NPUMEHAETCA [LOBOMbHO YacTo. VckntouyeHna npenoctaBneHns MMMyHUTETa COCTaB-
NAKOT CNyyau, Korja pedb UAeT o rocygapcreax, npusHaHHbix Konrpeccom CLUA nocobHukamu Teppo-
pusma.

<hduwpwnbp' whnnyeniuutiph jniphunhlghnu hdniuhunbin (wudbinudfubjhnieiniu), Utpdwynp
Uplbp, wdtiphyjwu nwunwpwuubip, wudwpnyuwiht yGpwptpdniup:
Key words: jurisdictional immunities of state, Middle East, American courts, ill-treatment.

Knrouesbie cnoBa: 1opUCANKLMOHHDI MMMyHUTET rocypapcTs, bavsuunii Boctok, amepukaHckue cy-
Lbl, becuenoBeyHoe obpalLieHue.

! Case Nikbin v. Iran and others (USA), memorandum opinion of US District Court of Columbia from 10.01.2007,
available at https://www.gpo.gov/fdsys/pkg/USCOURTS-dcd-1_04-cv-00008/pdf/USCOURTS-dcd-1_04-cv-0000
8-1.pdf (Visited on 25.08.2018).

2 Case Nikbin v. Iran and others (USA), memorandum opinion of US District Court of Columbia from
28.09.2007, available at https://www.gpo.gov/fdsys/pkg/USCOURTS-dcd-1_04-cv-00008/pdf/USCOURTS-dcd-
1_04-cv-00008-4.pdf (Visited on 25.08.2018).
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EFFECTIVE ENFORCEMENT OF RIGHT TO PAID ANNUAL LEAVE AND PAYMENT IN LIEU
UNDER EU LAW*

SDEKTUBHAA PEANIM3ALINA MPABA HA EXETOHbIIA ONAYUBAEMBIIA OTMYCK K
KOMIMNEHCALUA 3A HEUCINOJIb3OBAHHbIU OTNYCK MO 3AKOHOJATEJIbCTBY EC*

The purpose of this study is to describe the representation of right of workers to paid annual
leave in specific sources of international and EU law as well as the relevant case law of the Court of
Justice of the European Union (hereinafter: CJEU), with a special focus of the question if limitation for
claims for paid annual leave and payment in lieu. Studying the development of legislation and case
law in the EU is not only recommended for the Member States of the EU. As it is outlined in this paper,
the jurisdiction of the CJEU establishes particularly important views and ideas on the nature of right
to paid annual leave, which can serve as a guidance to ensure the possible most effective performing
of its social and economic function. In Section 2), the legal nature of right to paid annual leave is
analysed. In Section 3), the historical development and the current set of provisions on right to paid
annual leave under EU law is described. Section 4) provides an perspective on some relevant rulings
of the CJEU related to the limitations for the right to paid annual leave and the payment in lieu. In
Section 4), some conclusions are drawn from the analysed case law.

1)  The concept of paid annual leave in labour law

The right to annual paid leave is not only one of the many employee’s rights, but is is included
in the bundle of fundamental workers’ rights laid down in a number of sources of international and
EU law including the documents of the International Labour Organisation (hereinafter: ILO), the
Charter of the Fundamental Rights of the European Union (hereinafter: Charter)' and the EU Directive
on the organisation of working time (hereinafter: Directive)?.

* Lnnywédp ubpywywgybi £ 07.04.2020, gpwiunuyb £ 25.05.2020, punniuyb) £ vnnwwgpniejwu 04.06.2020:
* The article was presented 07.04.2020, was reviewed 25.05.2020, was accepted to publication 04.06.2020.

* Cratba npepctasneHa 07.04.2020, peuensuposana 25.05.2020, npuHaTa B nevatb 04.06.2020.

! Charter of Fundamental Rights of the European Union, O/ C 326, 26.10.2012, p. 391-407.

2 Directive 2003/88/EC of the European Parliament and of the Council of 4 November 2003 concerning certain
aspects of the organisation of working time, O/ L 299, 18.11.2003, p. 9-19 .
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Inclusion of the right to paid annual leave in the body of employment law was a landmark step
on the path of emancipation of labour law from civil law, and this legal construct is still an emanation
of autonomy of labour law in the fied of private law. Regarding that the employee is entitled to
consideration for a period of non-performance, the construct of paid leave apparently deviates from
legal constructs of civil law based on the principle of commodity exchange, and reveals the personal
characteristic of employment relationship'. However, right to paid leave is designed not only to protect
the personal interests of the workers, but also expresses the social function of labour law. It should
be acknowledged that ensuring time for longer rest and recreation for workers delivers benefits for
the employers as well as for the whole society on a long term basis. Therefore, the concept of paid
leave is based on the idea that the financial burden of a durable absence of workers should be imposed
to the employers rather than the former. Hence, the annual leave, contrary to the rest breaks, daily
rests and weekly rest periods, should be allocated for the working hours. Even though these hours
are returned back to the disposal of the employer, it retains the nature of working time inasmuch as
it is a paid period. Since the actual enforcement of right to paid annual leave supports the interests
of both of the parties of the employment relationship as well as the society, the rules on the conditions
of granting of, and the remuneration for the annual leave are key provisions of all national labour
laws.

2) Inclusion of right to paid annual leave in labour law, particularly in the EC/EU law

The restrictions on working schedule like introduction of limit of maximum working time and
minimum rest are considered as substantial achievements of labour law. The first historical period in
which the reduction of working time took place can be situated from the mid-1800’s in Western
Europe. In this context, some of the first conventions of the ILO, founded in 1919, addressed precisely
these restrictions: the ILO Convention No. 1 (1919) limited the hours of work in industrial undertakings
to 8 per day and 48 per week; and the ILO Convention No. 14 (1921) concerned the application of a
weekly rest in industrial undertakings. Long-term demands for the reduction of working time, such
as annual leaves, were out of the question given the shortage of financial resources of the working
class®. The time has not come yet for the novel concept of paid leave, which goes beyond the mere
reduction of working hours. Introduction of paid leave could be induced by the recognition of the fact
that the durable leave of the workers on an annual basis would serve the interests of the employers
as well as the well-being of a whole nation, which justifies the transfer of the financial burden of the
absences to the employers?.

The first country where paid annual leave was introduced was France. As a result of strikes
accompanied by workers’ sit-downs at French factories, among others, a two-week annual paid
holidays was imposed in 1936*. However, the 1936 ILO Convention No. 52 adopted much lower
standards than the French law concerning annual paid holidays: it provided 6 days of paid leave after
one year of continuous service, further, with the number of such holidays increasing by one day to up
to twenty days each year, according to the increase of years of service. This convention was later on
replaced by the ILO Convention No. 132, which required the State Parties to guarantee three-week
paid holidays>.

" LEHOCZKYNE KOLLONAY, Cs (ed.): A magyar munkajog I., Vince, Budapest, 2005, p. 15.

2KONSTA, A-M: Working time law in Japan and the European Union: a comparative approach in the context of
legal culture. Sakkoulas Publications, Athens-Thessaloniki, 2003, p. 58-60.

3 See: HALMOS, Sz. — PETROVICS, Z.: Munkajog. Nemzeti Kozszolgalati Egyetem Kozigazgatas-tudomanyi Kar
Budapest, 2014, p. 162.

4 Law of 21 June 1936.

> KONSTA op. cit, p. 60.
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Debates on the reorganisation of working time existed ever since the beginning of the European
integration, in the context of the Article 117 of the Treaty establishing the European Economic
Community 1957 (Treaty on the European Economi Community; hereinafter: EEC Treaty) concerning
the promotion of harmonisation of the social systems of the Member States'. In 1975, the Council of
Ministers of the EEC adopted a non-binding recommendation on the principle of the 40-hour week
and the principle of four weeks’ annual paid leave?. Subsequently, a series of further instruments of
soft law were introduced with similar subject matters®. The first binding document of the Community
law concerning the paid leave was the first directive on certain aspects of the organisation of working
time (hereinafter: First Directive) as of 1993, which was supposed to be implemented by the Member
States by 23 November 1996*. Article 7 of the First Directive set out four weeks of annual paid holiday
as well as the prohibition of payment in lieu except where the employment relationship is terminated.
The workers of specific sectors were excluded from the personal scope of this directive; however, in
the subsequent years, sectoral collective agreements of the European social partners and further
directives were passed, laying down the minimum requirements on the organisation of working time
of these latter groups of workers>.

»Directives” as sources of Community law (later on: EU law)® require Member States to achieve
a particular result without dictating the means of achieving that result’. National legislation and
practice of each Member State is expected to comply with the requirements of a specific directive by
a certain deadline of implementation set out in the directive. According to the consistent practice of
the CJEU, directives may not have any so called , horizontal direct effect”, which means that they may
not be relied on directly by private individuals or undertakings in lawsuits before national courts®.

The United Kingdom, disregarding the deadline of implementation referred by the First
Directive, initiated an action for annulment of, primarily the First Directive as a whole, alternatively,
specific key articles thereof (among them the Article 7) under Article 173 of the EEC Treaty before the
European Court of Justice®. The applicant claimed that the Article 118a of the EEC Treaty as legal basis
of the adoption of the directive was not properly chosen. This Article conferred power upon the
Member States to adopt legal measures by qualified majority voting, inter alia, to improve the working

"' Cf. CARLO, S.: Temps de travail en Europe, |’ action de la Communauté, Heurs et malheurs de |’ Europe
Sociale. Futuribles, Mai-Juin 1992, p. 160-170; KONSTA op. cit, p. 61

275/457/EEC: Recommendation of the Council of 22 July 1975 on the principle of the 40-hour week and the
principle of four weeks' annual paid holiday, O/ L 199, 30.7.1975, p. 32-33

3 In detail: KONSTA op. cit, p. 62-63

# Council Directive 93/104/EC of 23 November 1993 concerning certain aspects of the organization of working
time, OJ L 307, 13.12.1993, p. 18-24

® In detail: KONSTA op. cit, p. 63-66

® The current system of legal sources of EU law defines ,directive” with the same terms (Article 288 of the
Treaty on the European Union; hereinafter: TEU).

7 Article 189 of the EEC Treaty.

8 See e.g. the following cases: C-152/84. M. H. Marshall v Southampton and South-West Hampshire Area Health
Authority (Teaching), ECLI:EU:C:1986:84;

C-188/8. A. Foster and others v British Gas plc., ECLI:EU:C:1990:313;

C-91/92. Paola Faccini Dori v Recreb Srl., ECLI:EU:C:1994:292.

% The European Court of Justice was the predecessor of the CJEU before the entry into force of the Treaty of
Lisbon 2009. Hereinafter, the European Court of Justice will be also referred in this study by the abbreviation
of its current denomination as CJEU.
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environment, as regards the health and safety of workers. The UK found that the true aim of the First
Directive was to create jobs rather than the protection of workers’ health and safety, because the
connection between, on the one hand, measures on working time, like paid annual leave and rest
periods and, on the other hand, the workers’ health and safety was too tenuous. The CJEU dismissed
the claim of the UK to a large extent', and outlined some significant arguments in its judgement
highlighting the proper understanding of the function of regulation on organisation of working time
in Community law. As the CJEU stressed: , There is nothing in the wording of Article 118a to indicate
that the concepts of 'working environment', 'safety’ and 'health' as used in that provision should, in
the absence of other indications, be interpreted restrictively, and not as embracing all factors, physical
or otherwise, capable of affecting the health and safety of the worker in his working environment,
including in particular certain aspects of the organization of working time. On the contrary, the words
‘especially in the working environment' militate in favour of a broad interpretation of the powers which
Article 118a confers upon the Council for the protection of the health and safety of workers. Moreover,
such an interpretation of the words 'safety' and 'health’ derives support in particular from the preamble
to the Constitution of the World Health Organization [hereinafter: WHO] to which all the Member
States belong. Health is there defined as a state of complete physical, mental and social well-being
that does not consist only in the absence of illness or infirmity”2. The CJEU concluded, derived from
certain recitals of the preamble of the First Directive, that its primary purpose is to protect the
workers’ health and safety. While it could not be excluded that the directive may affect employment,
that was clearly not its essential objective®.

In 2013, the First Directive was repealed and replaced by the Directive, which, in the Article 7,
consistently sets out that the Members States shall grant the entitlement to every worker to a paid
annual leave of at least four weeks*. Further, the minimum period of paid annual leave may not be
replaced by an allowance in lieu, except where the employment relationship is terminated®.

The next landmark achievement of development of law in terms of guaranteeing the workers’
right to paid annual leave was the adoption of the Charter in 2000. At this time, the Charter was
legally not bindig. It embraced the catalogue of fundamental rights respected by the common
constitutional traditions of the Member States. The Charter became legally binding with the entry into
force of the Treaty of Lisbon in 2009. Since then, the Charter shall have the same legal value as the
Treaties®. As a result, the fundamental rights set out in the Charter shall be respected by the Member
States and the institutions of EU when implementing EU law’. In terms of paid leave, the Charter
stipulates in a brief manner that every worker has the right to limitation of maximum working hours,
to daily and weekly rest periods and to an annual period of paid leave®.

The above mentioned provisions of the Directive and the Charter concern the right of workers
under the currently effective EU law. Nevertheless, as it was also pointed out, the addressees of both
the Charter and the Directive are primarily the Member States, in addition, the horizontal direct effect

! Case C-84/94. United Kingdom of Great Britain and Northern Ireland v Council of the European Union,
ECLI:EU:C:1996:431

2 [bid, Section 15.

3 Ibid, Section 29-30.

4 Article 7(1) of the Directive.

> Article 7(2) of the Directive.

6 Article 6 of the TEU.

7 Article 51(1) of the Charter.

8 Article 31 (2) of the Charter.
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of directives is explicitely excluded. In the next Section, it will be scrutinised, how the CJEU has
construed these provisions in order to guarantee the effectiveness of the concerned right.
3) The relevant case law of the CJEU

The CJEU has emphasized in numerous rulings' that the entitlement of every worker to paid
annual leave must be regarded as a particularly important principle of Community social law from
which there can be no derogations and whose implementation by the competent national authorities
must be confined within the limits expressly laid down by the directive itself. The minimum period of
paid annual leave shall be granted actually, and may not be replaced by an allowance in lieu, except
where the employment relationship is terminated. That prohibition is intended to ensure that a worker
is normally entitled to actual rest, with a view to ensuring effective protection of his health and safety?.
However, upon termination of the employment relationship, the actual taking of paid annual leave to
which a worker is entitled is no longer possible. In order to prevent this impossibility from leading to
a situation in which the worker loses all enjoyment of that right, even in pecuniary form, Article 7(2)
of Directive provides that the worker is entitled to an allowance in lieu for the days of annual leave
not taken?.

The above cited judgements of the CJEU highlight that (1) claims for granting the paid leave
should be clearly distinguised from (2) claims for payment in lieu. Limitations for the two types of the
claims are subject to different rules.

(1) In terms of the timeframes of enforceability of payment in lieu, the CJEU held in certain rulings
that Article 7(2) of the Directive must be interpreted as precluding national legislation or
practices which provide that, on termination of the employment relationship, no allowance in
lieu of paid annual leave not taken is to be paid to a worker who has been on sick leave for the
whole or part of the leave year and/or of a carry-over period, which was the reason why he
could not exercise his right to paid annual leave*. The CJEU held that Article 7(2) lays down no
condition for entitlement to an allowance in lieu other than that relating to the circumstance,
first, that the employment relationship has ended and, second, that the worker has not taken all

! The rulings of the CJEU described in this Section have been delivered in the framework of so called preliminary
ruling procedures. In preliminary ruling procedures, any national court or tribunal seated in a Member State of
the EU may refer questions to the CJEU related to a case to be decided by this court or tribunal. These questions
can concern questions related to the underlying case on the validity or interpretation of EU law. The questions
are answered in a judgement of the CJEU, which is binding for the referring national court and all other courts
of the Member States. The CJEU does not decide the underlying national case, it only answers the questions
related to EU law. (Source: Article 267 of the Treaty on the Functioning of the European Union;
Recommendations to national courts and tribunals, in relation to the initiation of preliminary ruling proceedings;
0J C 439, 25.11.2016, p. 1-8).
2 Joined cases C-131/04. C. D. Robinson-Steele v R. D. Retail Services Ltd and C-257/04. Michael Jason Clarke
v Frank Staddon Ltd and J. C. Caulfield and Others v Hanson Clay Products Ltd, ECLI:EU:C:2006:177;
C-173/99. The Queen kontra Secretary of State for Trade and Industry, ex parte Broadcasting, Entertainment,
Cinematographic and Theatre Union (BECTU), ECLI:EU:C:2001:356
3 E.g. Joined cases C-350/06. Gerhard Schultz-Hoff v Deutsche Rentenversicherung Bund and C-520/06.
Stringer and others v. Her Majesty's Revenue and Customs, ECLI:EU:C:2008:38 (,,Schultz-Hoff-case”);
C-337/10. Georg Neidel v Stadt Frankfurt am Main, ECLI:EU:C:2012:263 (,,Neidel-case”);
C-118/13. Giilay Bollacke v K + K Klaas & Kock BV & Co. KG, ECLI:EU:C:2014:1755 (,,Bollacke-case”);
C-684/16. Max-Planck-Gesellschaft zur Forderung der Wissenschaften eV v Tetsuji  Shimizu,
ECLI:EU:C:2018:874 (,,Shimizu-case”)
* Schultz-Hoff-case op. cit; Neidel-case op. cit
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the annual leave to which he was entitled on the date that that relationship ended. In that regard,
it is apparent that that provision precludes national legislation or practices which provide that,
upon termination of the employment relationship, no allowance in lieu of paid annual leave not
taken is to be paid to a worker who has not been able to take all the annual leave to which he
was entitled before the end of that employment relationship, in particular because he was on
sick leave for all or part of the leave year and/or of a carry-over period'.

(2) Regarding the limitations for claims for actual granting of paid leave, the CJEU considered the
compliance of national legislation on possibility of carrying over the right to leave beyond the
reference year with the Article 7(1) of the Directive. In the KHS-judgement?, the CJEU pointed
out that, with regard to the carry-over period beyond which the right to paid annual leave may
lapse where entitlements to paid annual leave are accumulated during a period of unfitness for
work, it is necessary to assess, whether a period for carrying over entitlement to paid annual
leave under national provisions or practices, may reasonably be described as a period beyond
which paid annual leave ceases to have its positive effect for the worker as a rest period. In that
context, the CJEU reminded that the right to paid annual leave is, as a principle of European
Union social law, not only particularly important, but is also expressly laid down in Article 31(2)
of the Charter, which is recognised as having the same legal value as the founding Treaties of
the EU3. It follows that, in order to uphold that right, the objective of which is the protection of
workers, any carry-over period must take into account the specific circumstances of a worker
who is unfit for work for several consecutive reference periods. Thus, the carry-over period
must inter alia ensure that the worker can have, if need be, rest periods that may be staggered,
planned in advance and available in the longer term. Any carry-over period must be substantially
longer than the reference period in respect of which it is granted. The CJEU also referred that,
under Article 9(1) of Convention No132 of the ILO concerning Annual Holidays with Pay
(revised), the uninterrupted part of the annual holiday with pay must be granted and taken no
later than one year, and the remainder of the annual holiday with pay no later than 18 months,
from the end of the year in respect of which the holiday entitlement has arisen. That rule may
be construed as being based on the consideration that when the periods for which it provides
expire the purpose of the leave entitlement may no longer be fully achieved*.

There was a case where the CJEU concluded that the reference period determined by national
law was too short according to the above described considerations®, while in another case the CJEU
ruled that national provisions defining a carry-over period of 15 months on the expiry of which the
right to paid annual leave lapses, are in compliance with EU law®.

As a consequence, we can conclude that the CJEU does not unconditionally preclude that
Member States can limit the carry over periods beyond the reference period of the leave, however,
the limitations for the claims for the paid annual leave can be determined under fairly restricted
cirsumstances.

In the case King, the CJEU further refined the conditions of limiting the enforceability of right
to paid leave’. In the underlying lawsuit, Mr. King as the claimant worked in the framework of a

! Schultz-Hoff-case op. cit; Shimizu-case op.cit;

C-341/15. Hans Maschek kontra Magistratsdirektion der Stadt Wien, ECLI:EU:C:2016:576

2 C-214/10. KHS AG kontra Winfried Schulte, ECLI:EU:C:2011:761 (,,KHS-case”)

3 Article 6(1) of the TEU.

4 KHS-case op. cit

> Neidel-case op. cit

¢ KHS-case op. cit

7 C-214/16. C. King v The Sash Window Workshop Ltd és Richard Dollar, ECLI:EU:C:2017:914
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specific type of employment relationships covered by the Directive from 1 June 1999 to 6 October
2012. During his employment, he was never granted paid leave, he could be absent only without
payment. Upon termination of his employment, he claimed the payment for his leaves for the entire
duration of his employment. The national court referred the case before the CJEU for requesting
preliminary ruling in terms of the proper interpretation of the relevant provisions of EU law. The CJEU
recalled the above cited provisions of the ILO Convention No. 132 as part of the legal background of
the case, which, according to the recital 6 of the Directive, should be given accent with regard to the
organisation of working time. The CJEU referred that this case, in a sense, differs from the previously
described ones, in which the employer could not grant the paid annual leave on any grounds related
to the individual employee, such as his/her sickness. The assessment of the right of a worker, such as
Mr King, to paid annual leave is not connected to a situation in which his employer was faced with
periods of his absence which, as with long-term sickness absence, would have led to difficulties in the
organisation of work. On the contrary, the employer was able to benefit, until Mr King retired, from
the fact that he did not interrupt his professional activity in its service in order to take paid annual
leave. It follows from the above that, unlike in a situation of accumulation of entitlement to paid annual
leave by a worker who was unfit for work due to sickness, an employer that does not allow a worker
to exercise his right to paid annual leave must bear the consequences. Consequently, Article 7 of
Directive must be interpreted as precluding national provisions or practices that prevent a worker
from carrying over and, where appropriate, accumulating, until termination of his employment
relationship, paid annual leave rights not exercised in respect of several consecutive reference periods
because his employer refused to remunerate that leave.

In the most recent judgements, the CJEU has put an increasing emphasis on the appropriate
interpretation of the Article 31(2) of the Charter'. It follows, from the wording of Article 31(2) of the
Charter that that provision enshrines the ‘right’ of all workers to an ‘annual period of paid leave’. By
providing, in mandatory terms, that ‘every worker’ has ‘the right’ ‘to an annual period of paid leave’,
Article 31(2) of the Charter reflects the essential principle of EU social law from which there may be
derogations only in compliance with the strict conditions laid down in Article 52(1) of the Charter and,
in particular, the fundamental right to paid annual leave. The right to a period of paid annual leave,
affirmed for every worker by Article 31(2) of the Charter, is thus, as regards its very existence, both
mandatory and unconditional in nature, the unconditional nature not needing to be given concrete
expression by the provisions of EU or national law, which are only required to specify the exact
duration of annual leave and, where appropriate, certain conditions for the exercise of that right. It
follows that that provision is sufficient in itself to confer on workers a right that they may actually rely
on in disputes between them and their employer in a field covered by EU law and therefore falling
within the scope of the Charter. Article 31(2) of the Charter therefore entails, in particular, as regards
the situations falling within the scope thereof, that the national court must disapply national legislation
contrary to the requirements of this Article. Thus, the CJEU took the position that, unlike the provisions
of the Directive, the Article 31(2) of the Charter has a horizontal direct effect.

4) Conclusions

The CJEU has crystallized a number of points to consider in terms of the legal nature of paid
annual leave and payment in lieu as well as the time limits of enforceability of these rights. Courts of
Member States of the EU are obliged to interpret the national law in compliance with these guidelines

! Joined cases C-569/16. Stadt Wuppertal v Maria Elisabeth Bauer and C-570/16. Volker Willmeroth v Martina
BroBonn, ECLI:EU:C:2018:871; Shimizu-case op. cit
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as far as possible, in addition, the courts are expected to disregard the effective national law, which
is contratry to EU law'.

Application of domestic provisions of certain countries may rise the question to what extent and
under which conditions the not yet granted paid leaves can be accummulated, and when does the
right to paid leave lapse. In the relevant cases, the CJEU highlighted in several times that the right to
paid annual leave is an essential construct of EU social and labour law, which can be subject to very
narrow restrictions, in the light of the purpose of this right. It is apparent from particularly the King-
judgement that the employer is expected to face the consequences of denial of the paid leave. The
CJEU established the national provisions or practice to be inappropriate, which would allow the
employer to take double benefit by preventing the employee to take his/her leave for a durable period
and by lapse of his/her right thereto.

Studying of the CJEU practice may be helpful in these questions not only for the courts of
Member States. It is to be noted that the judgements of the CJEU often rely on sources of international
law (e.g. the conventions of the ILO) and other documents of global relevance (e.g. those of the WHO),
which are to be observed as important benchmarks for legislation and practice for a much broader
scope of countries than the EU Member States. Further, the principles of application related to the
right to paid annual leave established by the CJEU may contribute for the judges and legal practicioners
of Non-Member States to develop a manner of interpretation which supports the effective
enforceability of right to paid leave so that it can perform its actual social and economic function.

Udihnihwghp’ Udbuwdjw Jéwpndh wpdwynipnh hpwyniupt wofuwwnnnubph hhduwpwp hpw-
Yniupubiphg dtlu £, npp wwpnwwudwsd £ dhgwqquyhti hpwyniuph dh gwipp wnpjnipubipny, wyn
pYnut’ U optuunpnigjwdp: <nnwdnud putwplyb) Gu wyn hpwyniuph ywwndwlwu Sdwgnudp,
hpwywpwuwlwu punyep, huswbiu utwl GYypnwywlywu Uhnigjuu optitunpnipjwdp sogunwgnnd-
qwé wdbtuwdjw Jéwpndh wpdwynipnh hwdwp thnfjuhwnnigdwtu Yupgwynpnidutipp: Wunpw-
nwnd § Yuwunwpybp bwb 6U opbuunpnigjut Yuwnwpbjuwgnpddwu hhduwYwu ninnnipyniuubippu:

AHHOmayus: paBo Ha exerofHblii onnaynBaemblii OTNYCK ABNAETCA OJHUM U3 OCHOBHbIX MpaB TpPYy-
OALLMXCA, KOTOPbI OXpaHAeTCcA PAAOM UCTOYHUKOB MEMAYHapOAHOro NpaBsa, B TOM YUCNE, 3aKOHOAa-
TenbctBoM EBponeiickoro Coto3za. B paHHOIA cTaTbe paccmaTpuBaroTCA BOMPOCHI UCTOPUYECKOrO
MPOUCXOMKAEHNUA U FOPUANYECKON CyLLHOCTM 3Toro npasa. ObcyXaroTCA Takme OCHOBHble Hanpasne-
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! See: C-441/14. Dansk Industri (DI), agissant pour Ajos A/S v Sucession Karsten Eigil Rasmussen,
ECLI:EU:C:2016:278.
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LHOBYXWUH BNAOUMUP

Kanoudam ropududeckux Hayk, doyeHm, npokypop y4ebHo-memoduyeckozo omdena
npokypamypei Caepdnosckoli obnacmu — C8eponoscKo20 Mexpe2uoHanbHo20 yeHmpa
npogheccuoHanbHo20 06y4eHUA NPOKYPOPCKUX paboMHUKO8 U ¢hedepanbHbIX
20cydapcmseHHbIX paxOaHCKUX cyxaujux, doyeHm kaghedpbi npokypopckoli
deAmenbHOCMU YpanbCKozo 20Cy0apcmaeHHoz20 HopuduyecKozo yHusepcumema

THUSUURNRE3UL WURUUUEMMUUL b4 4NroNkLENRE-3UL UUKU ULUHULUUL
wurqudnrnrue MkUULUSULL YUCSLNRG3NRLNRY BY <U3SUWUSULDP
<uvrumnesSnih@3NhLNKRU. KUUGBUUSUPPUYULUL 46MLARDNRE3NRL”

CONSTITUTIONAL REGULATION OF THE ORGANIZATION AND ACTIVITY OF THE
PROSECUTOR'’S OFFICE IN THE RUSSIAN FEDERATION AND THE REPUBLIC OF ARMENIA:
COMPARATIVE LEGAL ANALYSIS*

KOHCTUTYUUOHHOE PETY/IMPOBAHWUE OPTAHU3ALUU U OEATEJIbHOCTU NPOKYPATYPbI
B POCCUNCKOWU pEOEPALLIUM U PECINYBJ/IMKE APMEHUA: CPABHUTEJIbHO-NMPABOBOMW
AHANIN3*

B Poccuiickoii ®Pepepaumu, kak u B Pecnybnmke Apmenus, npokypatypa UrpaeT BamHyH poib B
MU3HepeATeNnbHOCTH obLLecTBa, ABNAACH OJHUM U3 KIHOYEBbIX FOCYAaPCTBEHHbIX MHCTUTYTOB. B cBA3M
c atum u B Poccun, n B ApmeHun, npokypaTtypa 3akOHOMepHO HajeneHa ocobbiM KOHCTUTYLMOHHO-
NpaBOBbIM CTaTYCOM.

ObpalLeHne K npobneme KOHCTUTYLMOHHO-MPABOBO/i OCHOBbI OpraHu3auuMn U [eATenbHOCTH
MPOKYPOPCKOI cUCTEMbI, 6e3yCNOBHO, aKkTyalbHO Kak C TOYKU 3pPEHUA TEOPETUHECKOrO OCMbICIEHNA
npobnem NpaBoBOro perynnpoBaHunA B paccmaTpuBaemMoil cpepe, Tak M C MO3ULMKU NPUKNALHbIX ac-
MEKTOB €ro BaXHOCTUN 1A NPaBOBOro obecneyeHnsa Hapnexallero u apgekTMBHOro oyHKLMOHpoBa-
HWA OpraHoOB MpPOKypaTypbl Tol MU MHOIi cTpaHbl. CamocToATeNbHOE 3HaYEHWE W MOBbILIEHHbIN UH-
Tepec MMeeT uccnefoBaHvie HOPMaTUBHOWN NMPaBoOBOIl OCHOBbLI OpraHM3aLun U AeATeNbHOCTU OpraHoB
MPOKypaTypbl pa3fMyHbIX CTpaH B KOHTEKCTe cpaBHUTENbHOro aHanusa. Ocobblii MHTEpec 3aecb Bbl-
3bIBAET KOHCTUTYLMOHHOE PEryIMpOBaHNE AaHHbIX BOMPOCOB, KOTOPOE ABMAETCA NPaBOBbIM pyHAa-
MEHTOM CTaTyca NPOKYPOPCKOIA CUCTEMbI, 3aKOHOMEPHO 0bycnoBAKBatoLLMM 0coboe MecTo ee B rocy-
AAPCTBEHHOM MexaHu3me. Takoii Moaxop, NpaBOBOro YperyimpoBaHuaA cTaTyca opraHoB NpoKypaTtypbl

* nnywidp ubpyuwjwgyb £ 19.01.2020, gpwfunuybi £ 17.02.2020, punntuybi £ nwwgpnyejwu 21.02.2020:
* The article was presented 19.01.2020, was reviewed 17.02.2020, was accepted to publication 21.02.2020.
* Cratba npepctasnera 19.01.2020, peuensuposaHa 17.02.2020, npunata B neyats 21.02.2020.
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cBoiicTBeHeH kak Poccuu, Tak u ApmeHun. lNpu 3ToM cpaBHUTENbHbIN aHaNU3 KOHCTUTYLMOHHOIO pe-
rynMpoBaHWA opraHusauun u aeatenbHoOCcTU npokypatypbl B Poccuiickoii depepauun n Pecnybnuke
ApMeHVA NO3BONAT PacKpbITb Kak obLLMe YepTbl, TaK U OTAIMYUA, BbIABUTb TEHAEHLUN €ro pasBUTHA,
cchopmynmpoBaTb MpepoMeHNa NO fanbHeliLemMy COBEPLUEHCTBOBAHUIO KOHCTUTYLMOHHO-MPaBOBOI
OCHOBbI CTaTyca NPOKypaTypbl Ha OCHOBE MMEIOLLLEroCA OnbliTa JaHHbIX CTpaH.

CneunanbHoe KOHCTUTYLLMOHHOE peryimpoBaHue ctatyca poCCUIiCKON NpoKypaTypbl peanv3osa-
HO B NepByto oyepefpb Yepes HopMbl CT. 129 KoHctuTyuum Poccuiickoit dPepepauuu, HaxopaLeiica B
rnase 7 nop, HasaHuem «CypnebHaa BnacTb v npokypatypa»'. [pymeyaTenbHo, 4TO UMEHHO B aKTyanb-
HOM [N1A Hallero WccnefoBaHUA acnekTe HavMeHOBaHWe Bbllleyka3aHHoW rnaebl cyuwlectyeT ¢ 2014
roga. PaHee rnaBa HasbiBanacb «CynebHas Bnactb». Takum obpasom, poccuiickmii 3akoHogaTenb Bbl-
pa3un TEHAEHLUMIO YKPENNEHUA KOHCTUTYLMOHHO-NPaBOBOMO CTaTyca POCCUiiCKoli NPOKypaTypbl B CUC-
Teme cTaTyca MHbIX FrOCyAapCTBEHHbIX MHCTUTYTOB, 3aKOHOMEPHO MPU3HAB Ha BbICLIEM KOHCTUTYLMOH-
HOM YPOBHE CaMOJ0CTaTOYHOCTb U HE3ABUCUMOCTb MPOKYPOPCKOi cuctembl. OTMETHM, YTO MECTO MpO-
KypaTypbl B rOCyAapCTBEHHOM MeXaHU3Me — 0fHa Ux pyHAaMeHTanbHbIX Npobnem, Bbi3biBatoLLLas, No-
Manyii, Hambonee npuctanbHoe BHUMaHWE YYeHbIX, a B pAfEe CNyYaeB U NpaKkTUYeCKUX paboTHMKOB.
PelueHue e e€ HaxoauTcA, Npexkae BCEro, B KOHCTUTYLIMOHHO-NPaBoOBOM none. Tak, paHee OfHVUM 13
aprymMeHTOB OTHECEHWA NPOKypaTypbl K cyaebHol Bnactu ABnAnocb HykBanbHOe TONKOBaHWE NONOMKe-
Huii KoHcTuTyumnn Poccuiickoii dPepepaunm, ocHoBaHHOE Ha TOM, YTO HOPMbl O NMPOKypaType Haxo-
natca B rnase «CypebHas BnacTb». XoTA, uccnefoBaHWe COAep:KaHWA Camoro MoHATUA «cypebHas
BNacTb» OYEBUAHO CBUAETENLCTBYET 06 owmboyHocTH Takoro nogxopa. CnegoBaTtenbHO, NepermMeHo-
BaHwve rnaebl 7 KoHcTuTyuum Poccuiickoit Pepepanmn BnonHe 3akOHOMEPHO U, 6e3ycnoBHO, 3acnyHu-
BaeT noaaepxku. bonee Toro, Ha Haww B3rnag, byneTt npaBunbHbIM BoobLye obocobneHne Hopm o npo-
KypaType B oTaenbHoii rnase KoHcTtutyuum Poccuiickoit ®Pepepauun. B cBA3m ¢ aTum 3acnyxuBaert
BHUMaHuA onbIT Pecnybnuku Apmenus.

B KoHctutyummn Pecnybnukn ApmeHna HOpMbl O MPOKypaType pacronoeHbl B OTAENbHON rnase
- rnaee 8 ([pokypatypa v cnefcTBEHHbIE OpraHbi)?, NPEUMYLLLECTBEHHO MOCBALLEHHOW KOHCTUTYLMOH-
HOMY PerynMpoBaHWIO OCHOBHbIX BOMPOCOB OpraHv3auuu n AeATenbHOCTU UMEHHO NMPOKYypaTypbl, H4TO
TaKiKe yKasblBaeT Ha 0cobblii KOHCTUTYLIMOHHO-NPABOBOIi CTaTyC NMPOKYpopcKoli cuctembl. [Mpumeva-
TeNbHO, YTO B paHee felicTBoBaBLUeN pegakumn KoHcTUTyuumn ApmMeHnn HopMbl O MPOKypaType Haxo-
OMAUCb B rnaee O cyfaebHoli Bnactu, YTo, HaMmOMHUM, BbINo CBOWCTBEHHO M POCCUIICKOMY HOpPMaTUB-
Homy npasoBomy akty. C 2015 roga B KoHctutyuum Pecnybnukn ApmeHusa Hopmbl 0 npokypaType
060cobneHbl B OTAENbHYHO MMaBy, CrewuanbHO NOCBALLEHHYO NPOKypaType U CNeACcTBEHHbIM OpraHam.

Takum 0bpa3om, B OCHOBHbIX HOpMaTHBHbIX akTax ApmeHun n Poccun paHee cofiepanoch aHa-
NOrNYHOE peLLIEHNE KOHCTUTYLMOHHOIO cTaTyca Npokypatypbl. Ero perynuposaHuto 6bina noceaLleHa
nocnefHAA cTaTbA B rnase nof, HassaHvem «CynebHaa BnacTb». OfHaKo Takoi NOAX0H KOHCTUTYLMOH-
HOroO yperynmpoBaHMA OCHOB OpraHu3auuu 1M BeaTenbHOCTM NpoKypaTtypbl obycnosnusan npobnemy
MecTa MpoKypaTypbl B CUCTEME OpPraHOB rOCYAAPCTBEHHOIW BNacTW, YTO 3aKOHOMepHO Tpebosano
KOHCTUTYLLMOHHO-NPaBoBOro petueHunsn. B pesynbTtate B KoHcTUTYuMn Poccun cooTBeTCTBYOLL,AA MaBa
Obina nepemmeHoBaHa, a B Pecnybnmke ApmeHuna HopMbl 0 NpokypaTtype 06ocobneHbl B caMoCToATeNb-
HYO rnaBy, XOTA MOCBALLLEHHYH He TONbKO MPOKYPOPCKOW CUCTEME, YTO MOMET TakMe obycnoenmBaTb
HekoTopble auckyccun. [pencraBnaeTca onpaBaHHbIM HOPMbI O nNpokypatype B KoHctutyuum Poc-

' KoHcTtutyumua Poccuiickoii depepauun. MpuHata BceHapogHbiM ronocoBaHuem 12 nexabpa 1993 ropa // Poc-
cuiickana raseta. 1993. 25 pexabpa.

2 KoHctuTtyuma Pecnybnuku Apmenua. lNpunata Ha pedbepeHpyme 05 utona 1995 ropa // URL: http://www.
parliament.am/legislation.php?sel=show&ID=5805&lang=rus.
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cuiickoii Pepepauun 060cobuUTb B OTAENbHYHO rNaBy. [IpUMEHUTENBHO e K YperynmpoBaHMiO OCHOB
opraHv3auuu U BeaTenbHOCTU NPOKypaTypbl B OCHOBHOM HOPMaTMBHOM MpaBoOBOM aKkTe Pecrnybnuku
ApmeHus obpaluaet Ha ceba BHMMaHMe obbearHeHne HOpPM O MPOKypaType CO CNeACTBEHHbIMU Opra-
Hamu. He cnepyet nn cneactBeHHble opraHbl paccMaTpvBaTb Kak 3N1€MeHT UCMONHWUTENbHOI BeTBM
BACTV M HACKONbKO 3TO COOTBETCTBYET MPUHLMNY pasfeneHns u 6anaHca Bnacreil, 3akpenneHHomy B
cT. 4 KoHctutyuumn Apmennn?

Cratba 129 KoHctutyuum Poccuiickoii Pepepaunn BkntovaeT B ceba natb yacteil. OHM nocea-
LLEeHbl PErynMpoBaHni0 OpraHn3aLMOHHbIX BOMPOCOB, MPeVMYLLLECTBEHHO CBA3aHHbIX C Ha3Ha4YeHUeM
Ha AOMKHOCTb 1 OCBOOOMKAEHNEM OT JOMMHOCTU MPOKYPOPOB B CTaTyCe PYKOBOAMTENEN OpraHoB npo-
Kypatypbl. B 2014 rogy u3 copepsaHua faHHOIi cTaTbu, K coaneHuto, bbina UCKIOYeHa HopMa, B
COOTBETCTBUU C KOTOPOIA NpoKypaTypa Poccuiickoii Pepepauun onpepenanacb Kak efmHaa LeHTpanu-
30BaHHasA cUCTeMa C NOJUYMHEHNEM HUKECTOALLMX NMPOKYPOPOB BbILLECTOALLUM U [ eHepanbHOMY NPOKY-
popy P®, a ¢ 3Tum npoBo3rnalianucb KOHCTUTYLMOHHbIE MPUHLMNbLI (EAMHCTBA U LEHTpanu3amn)
MOCTPOEHUA MPOKYPOPCKON cucTembl. B KauecTBe HOBOBBEAEHMA MONYYUN KOHCTUTYLMOHHOE 3aKpen-
NeHve NopAJOK Ha3HaYeHMA Ha JOMKHOCTb U OCBOOOMAEHWA OT JOMKHOCTU 3amecTuTenei [eHepanb-
Horo npokypopa P®, KoTopblii npetepnen usmeHenua. Ecnu paHee kaHpupatypa 3amectutens [eHe-
panbHoro npokypopa B cootBetcTBUM ¢ P3 «O npokypatype Poccuiickoii Pepepaummn» BHOCMNach B
Coset Pepepaumn no npepcrasneHnto camoro [eHepanbHOro Npokypopa, To Tenepb 370 fenaet [pe-
3naeHT Poccuiickoit ®Pepepauun. Takxe n3 ccepbl BegeHua [ eHepanbHOro NpoKypopa U3bATO UCKIHO-
YMTeNbHOE MPaBO Ha3HAYeHWA Ha JOMKHOCTb U OCBODOMAEHNA OT [OMKHOCTM NMPOKYPOPOB CYObEKTOB
Poccwiickoii ®Pepepauun 1 npvpaBHEHHbIX K HUM MO CTaTycy Npokypopos. Tak, cornacHo 4. 3 ct. 129
KoHctutyumm Poccuiickoit depepauun npokypopbl cybbektoB Pepepaumn celiyac HazHavaroTCA Ha
ponxHocTb [Mpe3npeHTom Poccuiickoii Pepepaumn (oH xe ocBOOOMOAET UX OT AOMKHOCTM) MO Npes-
cTaBneHuto ['eHepanbHOro nNpokypopa, cornacoBaHHomy c cybbektamm Poccuiickoii Pepepauum. Yto
KacaeTca npouefypbl COrnacoBaHva KaHAMAaTyp permoHanbHbIX NPOKYpOpOB, KOTOpaA CyLLecTBoBana
W paHee, TO ee, Ha Hall B3rnAaj, LenecoobpasHo OTMEHUTb KaKk MPOTMBOPEYALLO UCTOPUYECKU CNO-
MUBLUMMCA NPUHLUMNAM LEHTpanuM3auuM M He3aBUCUMMOCTM OpraHusauum U [LeATeNnbHOCTU MPOKY-
popckoii cuctembl Poccun. Cnepyet Takie yuuTbiBaTb, YTO Ha NMPOKYpopoB cybbekToB Pepepaumu
BO3/I0MEH HaA30p 3a MCMOIHEHMEM 3aKOHOB OpraHammn Kak UCMONHWUTENbHOM, Tak U 3aKOHOAATENbHOM
BNacTu B pernoHe. [1poKkypopbl ropofoBs, paiioHOB 1 NpYpaBHEHHbIE K HUM MPOKYPOPbI, Kak 1 Npexae,
Ha3Hay4aroTCA Ha JOMMHOCTb M 0CBODOMAAIOTCA OT [ONMMKHOCTM [eHepanbHbIM NPOKYPOPOM CTpaHbl (Y.
5 c1. 129 KoHcTtuTyumm Poccuiickoii Pepepaumn).

B aHanusmpyemoii ctaTbe OCHOBHOrO HOPMaTMBHOIO NPaBOBOro akta Poccuu, Kak u paHee, on-
peAeneHo, 4To NOTHOMOYUA, OpraHM3aLma U NOPALOK AEATENbHOCTU NPOKYpaTypbl onpeaenatoTca de-
AepanbHbIM 3akoHoM. [lpu aTom, ecnn nop, kateropueid «defepanbHblii 3aKOH» 3[€eCb MOHUMaTb
KoHKpeTHO P3 «O npokypatype Poccuiickoit depepaunn»’, To, Ha Hall B3rnAg, cnefyeT nogymatb O
LenecoobpasHOCTU U3MEHEHUA JaHHOI KOHCTUTYLMOHHOW hopMyNMPOBKY Ha «dpeaepanbHblii KOHCTH-
TYLMOHHbI 3aKOH» € cooTBeTcTBYtoLLeli 3ameHoit P3 «O npokypatype Poccuiickoii Pepepauun», Ko-
TOpbIiA, Hafo OTMETUTL, NPUHAT ewé B 1992 ropy Kak 3akoH (a He PepepanbHblii 3aKoH), Ha PK3 «O
npokypatype Poccuiickoit Pepepavnum».

MpumeyatenbHo, 4to B KoHcTuTyumm Poccuiickoih Pepepaumn 3akoHopatenb yaenun BHUMaHue
PErynnpoBaHMIO NINLLb OPraHU3aLMOHHbIX BOMPOCOB M OCTaBun 6€3 BHUMaHUA (hyHKLMOHaNbHYIO COC-
TaBNAOLLYI NPOKYPOpCKoli cuctembl. Bmecte ¢ Tem Bo3HMKaeT Bonpoc: noyemy 6bl HapAgy € HbiHe
YPEerynupoBaHHbIMM BOMPOCaMM KOHCTUTYLLMOHHO-NPaBOBOro CTaTyca POCCUICKOW MpOKypaTypbl B

N
I

! depepanbHbliii 3akoH o1 17.01.1992 Ne 2202-1 «O npokypatype Poccuiickoit Pepepaumnn» // Begpomoctn CHLL
n BC Pd.1992. N2 8. Cr. 366; C3 Pd. 1995. N2 47. Cr. 4472.
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KoncTtutyunn Poccuiickoii Pefepauny He pacKkpbIiTb LENW 1 3aia41 COBPEMEHHOI MPOKYPOPCKOI cuc-
TeMbl, €e OCHOBHblEe (PYHKLMN 1N NPUHLMUMbI, 3aKPENUTb rapaHTUN HEMPUKOCHOBEHHOCTM U HE3aBUCU-
MOCTN MPOKYPOPCKMX PabOTHWNKOB, a TaKkMe WHble OCHOBbI M OCOBEHHOCTM WX MpaBoBoro crartyca’ B
KOHTEKCTe BblLLen3noKeHHbIX naeil obpaiwiaer Ha ceba BHUMaHue onblT Pecnybnukn ApmeHus, B
KoHCcTUTyuMM KOTOpOIl pApj, M3 nepeyncneHHbiX NpeanoMeHuii otpameH. Hanpumep, 3to npuHumn
e[MHCTBA, (PYHKLMN NPOKypaTypbl.

Wtak, B cootBeTcTBUM C 4. 1 cT. 176 KoHcTutyuum Pecnybnuku Apmenusa npokypatypa ABnAeTcA
e[MHOI cucTemMoil, Bosrnaenaemoli [ eHepanbHbIM NPOKypopoM. B 3Toii e cTaTbe 3aKkpenneHbl OCHOB-
Hble NofHoMoumnA npokypatypbl. OfHaKo, Ha Hall B3rnag, NPUMEHUTENbHO K NPOKypaType (3TO OTHO-
CUTCA Kak K NpokypaTtype ApmeHuu, Tak u npokypatype Poccuu) npepnoytutenbHee BecT peyb O
KomMneTeHuMn 1 pyHKLMAX, a He O MOAHOMOYMAX. KaTeroputo e «MoNHOMOYMA» UCMONb30BaTb Npu-
MEHUTENbHO K MPOKypopam.

B uncne KOHCTUTYLMOHHO 3aKpenneHHbIX MONHOMOYUIA MPOKypaTypbl ApMEHWUM, KOTOPbIMU W
orpaHuyeHa cdepa NPOKYPOPCKOIi [eATENbHOCTH, Ha3BaHbl: BO3OYMeHue YyrofoBHOro npecnegosa-
HUA; OCYLLLECTBNEHNE HaA30pa 3a 3aKOHHOCTbIO J0CYAeOHOro yronoBHOro NMPOM3BOACTBA; NOAAEpMHa-
HMe ObBMHEHWA B Cyfae; ONpPOTecTOBaHME peLUeHWii, MPUroBOpOB M MOCTAHOBAEHWId Cyf0B; OCYy-
LLECTBNEHNE Haf30pa 3a 3aKOHHOCTbIO MPUMEHEHUA Haka3aHuii U UHbIX Mep NpUHyMaeHuA. Kpome
TOro, ornpepfeneHo, Y4To NpoKypaTtypa, B yCTaHOBNEHHbIX 3aKOHOM Cly4asx, BO3OymaaeT B Cyfe WUCK O
3aLuMTe rocyapCTBEHHbIX MHTEPECOB.

B 4. 5 c1. 176 KoncTutyuum Pecnybnukn Apmenus 3akpenneHo, 4To NopAafoK hopmMMpoBaHUaA 1
AEeATENbHOCTU NPOKypaTypbl yCTaHaBNMBAETCA 3aKOHOM. HanomHuMm, aHanornyHas Hopma npepycmoT-
peHa 1 B KoHcTutyummn Poccuu, rae B 4. 1 cT. 129 ykasaHo: «MONHOMOYMA, OopraHu3aumua 1 nopafok
peAaTenbHoOCcTM NpokypaTypbl Poccuiickoii Pepepauun onpepenatotca defepanbHbIM 3aKOHOMY.

OTtpenbHaa ctatba B rn. 8 KoHcTuTyumum Pecnybnmku ApmeHna nocssALLeHa perynnpoBaHuto npa-
BOBOro crartyca [eHepanbHoro npokypopa. JT1o cT. 177, rpe yctaHOBNEH MOPAJOK U OCODEHHOCTM
n3bpaHuna Ha JONKHOCTb [ eHNpPOKypopa, a TakKe OCHOBHble TpeboBaHMA, KOTOPbIM OH AOJKEeH COOT-
BETCTBOBaTb. TakK, Hanpumep, NpeaycMoTpeHo, YTo [eHepanbHbIii NpoKypop u3bupaetca HauunoHanb-
Hbim CobpaHuem no npepnoxeruto ero (HaunonanbHoro CobpaHuna) KOMNETEHTHOW NOCTOAHHOW KO-
MMCCUK CPOKOM Ha LuecTb neT. OHO 1 TO e NULO He MOeT ObiTb M3bpaHO Ha yKa3aHHYH [OMMHOCTb
bonee aByx pa3 noppaf. [eHNpokypopom ponxeH ObiTb FOPUCT, KOTOPOMY HE MeHee TpuaLath NATH
neT, ABNANOLWMICA rpaxaaHMHoOM TonbKo Pecnybnuku Apmenus, obnagatowmnii nsbupatenbHbiM npa-
BOM, BbICOKMMW NPOeCcCHOHaNbHbIMW KayecTBaMm, a TaKKe UMEIOLLMI Kak MUHUMYM [eCATUNETHWUIA
onbIT paboTbl No npocpeccun u Bbiclee obpazosaHune. bonee Toro, 3aKOHOM MOryT ycTaHaBNMBaTbCA
pononHutenbHble TpeboBaHua. CornacHo 4. 3 cT1. 177 KoHctutyummn Pecnybnuku Apmenna HaumoHanb-
Hoe CobpaHue Kak MUHUMYM TpemA MATbIMU rONOCOB OT OOLLLEero Yncna fenyTaToB B YCTAaHOBMEHHbIX
3aKOHOM CNy4asax MOMET OTPELLUUTb OT JOMKHOCTM [eHepanbHOro Npokypopa.

B otnnumne ot KoHctutyuum Pecnybnukn Apmenus B cT. 129 0CHOBHOro HopmMaTMBHOIO NpaBo-
Boro akta Poccuu peyb naet o HazHaYeHUM Ha JOMMHOCTb U OCBOOOMIEHUMN OT AOMKHOCTU He TONbKO
'eHepanbHOro NPoKypopa, HO 1 ero 3aMecTuTeneil N HUKECTOALLMX MPOKYPOPOB B CTaTyce PyKOBOAW-
Teneil. bonee Toro, nonoMeHuA faHHoi ctaTby cornacytotca ¢ Hopmamu ct. 83 n ct. 102 KoHctutyuum
Poccwiickoli Pepepaumm, B KoTopbix nepeuncneHbl nonHomouuns lNpesnperTta Poccumn n cooTBeTCTBEH-
Ho Bornpocbl BegeHna Coseta Pepepauumn. XoTa, KOHKpeTHble TpeboBaHWA, NpeabABNAEMble K KaHAW-
patype eHnpoKypopa, KOHCTUTYLLMOHHO HE YCTaHOBNEHbI, KaKk 3TO cAenaHo B ApMeHun, a npeaycmoT-
peHbl B 3 «O npokypatype Poccuiickoii Pepepavuun».

Takum obpasom, cpaBHUTENbHO-NPABOBOW aHanN3 KOHCTUTYLLMOHHOIO PerynvpoBaHusa OpraHu-
3auMmn n peaTenbHOCTM Npokypatypbl B Poccuiickoin Pepepaunn n B Pecnybnuke ApmeHua ceupe-
TeNbCTBYET O TOM, YTO AJIA TAKOrO PerynMpoBaHUA XapakTepHbl Kak obLiue YepTbl, Tak U OTANYWUA,
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KoTopble, 6e3ycnoBHO, cnefyeT n3yyaTb U Y4UTbIBATb NPU COBEPLUEHCTBOBAHUM HALMOHANBHOIO 3aK0-
HOJATENbCTBA, B TOM YMCNE B YACTU KOHCTUTYLLMOHHOIO PEryInpoBaHnA OpraHu3auun n BeaTenbHOCTH
NPOKypopcKoii cuctembl. Tak, npeacrasnseTca BaxHbIM obocobneHne HOpM O NMPoKypaTtype B OTAeNb-
Hoili rnaBe KOHCTUTYLMM, Ha3HaYeHNeM Yero B NepBYHO oYepeab ABNAETCA pelleHne npobnembl MecTa
MPOKypaTypbl B CUCTEME FOCYyAAPCTBEHHbIX OPraHOB, KOHCTUTYLMOHHOE 3aKpernneHve e€ uenein u
3ajay4, OCHOBHbIX (PYHKLMI U NPUHLMMOB, NPOBO3rnalleHne rapaHTuii HENPUKOCHOBEHHOCTM 1 He3a-
BUCKMMOCTN NPOKYPOPCKMX pabOTHUKOB, a TaKKe yCTaHOBNEHWE MHbIX OCHOB M OCOBEHHOCTEN KX npa-
BOBOro craTyca. Hanpumep, BaMHbIMU C TOYKW 3PEHNA KOHCTUTYLLMOHHOrO NPOBO3rNalleHna NPUHLLU-
MOB OpraHv3auuyM U AeATEeNbHOCTU NPOKypaTypbl, Ha Hall B3rnAj, ABAAOTCA MPUHLMMbI €UHCTBA,
LeHTpanM3aLm n He3aBUCUMOCTU MPOKYPOPCKON CUCTEMBI.

Udipnhughp’' <nndwénud hpwywuwgywsd b Ninwuwunwuh Ywounyejwi bW Lwjwuwnwup <wupw-
whwnniypjwu uwhdwuwnpnyeiniuutipnd nuwwfuwgnipjwup yGpwpbptih unpdtph hwdbdwwnw-
Ywu ybipndnipyniu: <wayh Gu wnuyb) upywd Gpypubipnid nunwiuwgnipjwiu uwhdwuwnpwhpw-
qulwu Ywpgwyhbwyh wnwuduwhwwnynipniuutipp, juqdwybpwydwu W gnpéniubnyejwu uwh-
dwuwnpwhpwywywu hpdptiph pwgtipp W hwlwunieniuutipp:

Annotation: On the basis of a comparative legal study of the rules on the Prosecutor's office contained
in the Constitution of the Russian Federation and the Constitution of the Republic of Armenia, the
author characterizes the current condition of constitutional legal status of Prosecutor's offices of these
States, as well as identifies gaps and contradictions of the constitutional legal bases of their
organization and activities, formulates conclusions and concrete proposals.

<hduwpwnbp' uwhdwuwnpnipnlu, nwnwfuwgniRwu Yupgwyphdwy, nwnwfuwgnuyejwu gnp-
dwnnypubp, nwwnwfuwg, hpwywlwu Yuwpgwynpdwu fuunhputip:

Keywords: constitution, status of a prosecutor’s office, functions of the Prosecutor's office,
prosecutor, problems of legal regulation.

Knroyesbie cnosa: KOHCTUTYLWA, CTaTyC NPOKypaTypbl, PYHKL MK NMPOKypaTypbl, NPOKypop, Npobnembl
MpaBOBOro perynmpoBaHua.
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THE INTERCONNECTION BETWEEN CONSTITUTIONAL LEGAL AND CRIMINAL LEGAL
RELATIONS®

B3AMMOCBA3b KOHCTUTYLLMOHHO-NPABOBbIX
M YIrOJIOBHO-NPABOBbLIX OTHOLUEHUN*

CBA3b KOHCTUTYLMOHHOIO M YrONIOBHOMO NpaBa He ABNAETCA TONbKO akTyallbHbIM TEOPETUYECKUM
Te3ncom. OHa HaxoguT CBOE KOHKPETHOE MpaKTUYECKOe BOMOLLLEHNE Ha BCEX YPOBHAX (PYHKLMOHM-
pOBaHMA NPaBOBOI1 CUCTEMbI, B TOM YKCAe (M 3TO 0CODEHHO BaKHO), Ha YPOBHE NMPaBOBbIX OTHOLLIEHWIA.
Mespy Tem, Bonpoc 0 B3aMMOCBA3N KOHCTUTYLMOHHO-MPABOBbLIX W YrONOBHO-MNPaBOBbIX OTHOLLUEHWA,
Npu BCeil ero HECOMHEHHOW 3HaYMMOCTH U, Ka3anocb bbl, CAMOOYEBUIHOCTU, HE MONYYUN B LOKTPUHE
LOMMHOrO BHUMaHWA. AHanu3 KoppecroHaupytoweit bubnuorpapmum nokasbiBaeT, Y4TO B KOHCTW-
TYLMOHHO-NPaBOBOI1 HayKe NPeANPUHAT PAL BaMHbIX LLIArOB MO U3YYEHUIO KOHCTUTYLMOHHO-MPaBOBbIX
OCHOB PErynvMpoBaHUA CaMblX pa3HbiX OTpacneBblX OTHOLUEHWI, OAHaKo npobnemaTtvka KOHCTM-
TYLMOHHOIO PEerynupoBaHnA OTHOLLUEHWIA YronoBHO-NPaBOBbIX 3[eCb He npepcraBneHa (Mo KpaiiHeid
Mepe, HaM He yjanocb BCTPETUTb HU OfHOIN AuccepTalyuu Mo KOHCTUTYLMOHHO-NPaBOBON Crie-
LManbHOCTH, MOCBALLEHHON AaHHOMY Bonpocy). YTo KacaeTcA yronoBHO-NpaBOBOI HaykW, TO 3[echb
MMEIOTCA NNLLb OTPbIBOYHbIE CYXAEHUA Ha 3TOT CYET, BbiCKa3aHHble B KOHTEKCTe obCymaeHVA npea-
MeTa YrofoBHOIo npasa' Un MeXOoTpacneBbix CBA3€I yroNnoBHoro npasa’. B utore MoxHo KoHcTaTu-
poBaTb Hanuuue onpepeneHHoro npobena B NpaBoOBOIl TEOPKU, CBA3AHHOIO C MO3HaHWEM MexaHU3ma
B3aMMOCBA3M KOHCTUTYLMOHHbIX U YroNOBHO-MPaBOBbIX OTHOLLEHWIA, 4To obycnaBnuBaet Heobxopu-
MOCTb 0ObpalLleHNs K AaHHOI Teme Ha YPOBHe CaMOCTOATENbHOMO pasfena UCCefoBaHuA.

* nnywdp ubipyuwjwgyt £ 07.02.2020, gpwiunuyt £ 17.03.2020, punniudb) b mwwgpnigjwu 25.03.2020:
* The article was presented 07.02.2020, was reviewed 17.03.2020, was accepted to publication 25.03.2020.

* Cratba npepctasnera 07.02.2020, peueHnsuposara 17.03.2020, npuHaTa B nevatsb 25.03.2020.

' Cm., Hanpumep: leHpux H.B. MNpeameT n mMeTof yronoBHO-NPaBOBOrO PEryNUPOBAHMA: LUCC. ... A-pa HOPUA,.
HayK. — Pasanb, 2011; Benos M.H. lNpaBooTHoOLLEHMA B YrONOBHOM Mpase: AWCC. ... KaHf. opuf,. HayK. — HuxHwii
Hosropog, 2002.

2 Cm., Hanpumep: lNukypos H.W. YronosHoe npaBo B cucteme MexoTpacneBbix cBaseii. — Bonrorpaa: BOM MB/]
Poccun, 1998.
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Mpuctynasa K ee aHanu3y, nonaraem HeobxogMMbIM, He NOrpyaacb Braybb AUCKyccum, xoTa bl
B obwmux YepTax 00603HaYNTb HeKOTOpble MpobnemMbl TEOPUU YronoOBHO-NMPaBOBbIX OTHOLLEHWA,
KOTOpble MMeIOT KacaTenbCTBO K NpeaMeTy UccnefoBaHuA.

lMpexpe Bcero, Hapo 0603HaYNTbL CaM KpYyr YronoBHO-MpPaBoOBbIX OTHOLeHWiA. [To aTomy nosopy
B HayKe BbICKa3bIBaNUCb U A0 CUX NOP apryMeHTUPYOTCA CaMble pasHble MO3ULUN.

O6Lueil TouKol CONPUKOCHOBEHUA €ABa M HE BCEX KOHLEeMUWii BbICTynaeT NMpusHaHue B Ka-
YecTBE YrofoBHO-NPaBOBbIX TeX OTHOLUEHWIi, KOTOpble BO3HWKAKT MEMAY JMLOM, COBEPLUMBLINM
npecTtynnexune (obLLECTBEHHO OMAcHOE ileAHNE) U roCyJapCTBOM B NINLLE €r0 YNONHOMOYEHHbIX OpraHoB
Mo NoBofy onpeneneHna Mepbl OTBETCTBEHHOCTU BUHOBHOIO L.

[opa3po 6onee CNOPHbIM U AUCKYCCUOHHBIM BbICTyNaeT: a) NpusHaHne npefMeToM YrofoBHOroO
npaBa Tak Ha3blBaeMbIX «Da3nCHbIX» OTHOLLEHWIA, MOCTaBAEHHbIX MOJ, OXPaHy YroNOBHOIo 3aKoHa (Mnu
WX OTAENbHbIX CTOPOH); 6) NpW3HaHWe YronoBHO-NMPaBOBbIMM TaK Ha3blBaeMbix «obLienpenynpenu-
TeNbHbIX» OTHOLUEHWIA, BO3HUKAIOLLMX B CBA3N C (PAaKTOM M3[aHWA (BCTYNIEHUA B CUAY) YroNOBHOMO
3aKoHa.

OTpenbHOro BHMMaHWA 3acnyu1BaeT NonbITKa PacCMOTPETb B Ka4YECTBE YroNOBHO-MPABOBbIX OT-
HOLLEHMA, KOTOpble BO3HMKAOT B NPOLLECCE CO3[aHUA YroNOBHO-NPaBOBbIX HOPM.

Onpepenaa cBoe oTHolleHMe K npobneme, nonaraem BO3MOMHbIM 6€3 [OMONHUTENbHbIX apry-
MEHTOB MPUCOEAUHUTLCA K aBTOpPaM, KOTOPbIE CYMTAIOT YroNOBHO-MPABOBbIMYA OTHOLLEHWUA MeMay
«MPECTYMHUKOM» U «rOCYJapCTBOM», a TaKiKe WCKNHOYatoT U3 Yucna YrofoBHO-NPaBoBbIX «ba3ncHble
OTHOLLEHMA», CTPaBNAIOT NPELMET OXpaHbl, HO He NpeamMeT perynuposaHua. Bonpoc e 06 «obenpe-
LyNpenuTenbHbIX» U «3aKOHOTBOPYECKNX» OTHOLLEHUAX TPeOyeT OTAEeNbHOro U LONOAHUTENbHOIO BHU-
MaHuA.

OHu Becbma TeCHO B3aMMOCBA3aHbl, NPeynpeanTeNbHbIE OTHOLLEHUA BbICTYNAtOT NOrMYECKUM
MPOAOMKEHNEM N CNEeCTBMEM OTHOLLEHUI 3akoHOTBOpYeckux. OfiHaKo BOCMpPUATME W OLEHKA UX B
HayKe pasnnyHbl.

OTHoLleHuA, KOoTOopble BO3HMKAOT B CBA3M C U3[aHWEM YroNOBHOMO 3aKOHa, MHOMMMM aBTopamu
BK/IOYAlOTCA B MpeAMeT YrofoBHOro npasa, MpU3HaloTCA YroNoBHO-NPaBOBbIMK. Tak, B 4acTHOCTH,
H.®. KysHeloBa Ha3blBana «yronoBHO-NPaBOBbIMU OTHOLLEHUAMMU B LUMPOKOM CMbICie»' Te OTHOLLIE-
HUA, KOTOPblE BO3HMKAIOT CO BCTYMEHMEM YrONOBHOrO 3aKOHa B CUNY, KOra Ha4yMHatoT AeiicTBoBaTb
NnpeBeHTVBHble PYHKLMM YroNOBHOIO 3aKoHa, OKa3blBaloLuMe BO3[AeElCTBME Ha HEYCTONYMBBLIX NULL,
yOepHMBan NX OT COBEPLLEHWA NPECTYMNIEHNI NoA yrpo3oii NpuMeHeHnA HakasaHuA. O6 aTom xe nucan
B.[l. ®unumoHoB, Ha3blBaA Takue OTHOLLEeHUA «obLuenpenynpenutensHbimny»?, H.M. Kponaues, H.A.
Nonawwetko, A.U. Boiiyos, K0.B. [payeBa 3Tv OTHOLLEHNA UMEHYIOT PErYAATUBHBIMMS,

B Hayke pacKpbITbl xapakTepuCTVKM Takoro oTHoLleHuA. Ero topugmnueckum cpaktom nprsHaeTcs
n3paHue (MHorpa — BCTYMAEeHWE B CUITy) YrONOBHOIO 3aKOHa (MU 3TOM, Kak NpaBunio, peyb UAET TONbKO
O 3aKOHax, KOTOpble BBOAAT MAN OTMEHAIOT T€ UMW UHblE YrONOBHO-NpaBoBble 3anpeTbl). B kayecTse

N
I

! Kypc yronosHoro npasa. O6waa yactb. Tom 1: YueHue o npectynnenumn. YuebHuk gna sysos / Mog pea. H.dP.
KysHeuosoii, .M. Tamxkosoii. - M.: 3epuano M, 2002. - C. 3.

2 dunumoros B.[l. OxpaHuTenbHaa dyHKUMA yronoeHoro npasa. — Cl16.: KOpuanueckuii uentp Mpecc, 2003. -
C. 80 - 81.

3 Kponaues H.M. YronosHble npaBooTHOLLEHWA: aBTOped. AUCC. ... KaHg. opug. Hayk. — J1.,1984. — C. 10 - 11,
NonaweHrko H.A. OcHoBbl yronosHo-npasosoro Bo3geiicteua. — Cl16.: KOpuguyecknii ueHtp lMpecc, 2004. - C.
25 - 30; YronosHoe npaBo Poccumn. Obuiaa vactb. Yuebnuk / MNop, pen. H.M. Kponauesa, B5.B. BomeHkuHa,
B.B. Opexosa. — CI16.: U3pn. [lom Cankr-lNetepbyprckoro yHusepcuteta, 2006. — C. 32; pavesa 0.B. Buabi
yronosHo-npaBoBbIx oTHoLleHuit // Lex Russica. - 2008. - N2 6. — C. 1347 - 1369.
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AOMOMHUTENBHOrO topUANYeckoro dakTa, obpasyroLLero hakTUYeCcKnii coctaB NPaBOOTHOLLEHNSA, Yac-
TO YKa3blBaeTcA Ha JOCTUMHEHNE ONPEAENEHHOro BO3pacTa BMEHAEMbIM JINLLOM, K KOTOPOMY obpalLLieHbl
TpeboBaHuA yronosHoro 3akoHa. CybbekTamm OTHOLLEHUA MpU3HaeTCcA rocyAapcTBo, C OfHOIN CTOpO-
Hbl, U BCE «YrONIOBHO — MPaBOCMOCObOHbIE U [eecrnoCobHble», TO CTb CMOCOOHbIE BbICTyNaTbh CyObeK-
Tamn OXpaHWTENbHbIX YroNoBHO-MPaBOBbIX OTHOLIEHWI nuua. CopepxaHnem OTHOLLEHUA MpuU3HaeTcA
6e3ycnoBHOE NpaBo rocyJapcTBa ycTaHaBNMBaTb U 06A3aHHOCTb YaCTHbIX NWL, cobntofaTh yCTaHOBEH-
Hble YroNOBHO-NpaBOBble 3arpeTbl.

OpHako Mpu3HaHWe 3TUX OTHOLLEHWI YroNnoBHO-NPaBOBbIMY BCTPEYaeT B Hayke KPUTUKY. Tak,
FO.W. JlanyHoB ykasbiBan, 4TO B 3TUX abCONIOTHBIX, & MOTOMY YyM[bIX NPUPOAE YrONOBHOIO Nnpasa
OTHOLLIEHWAX HET FOPUANYECKOTO haKTa 1A BOSHUKHOBEHWA NPaBOOTHOLLEHUA, HET YeTKO 0603HaYeH-
HbIX Cy6bEKTOB, X Npas K obazaHHOCTel. 1o ero MHEHNIO, CTOPOHHUKM NPU3HAHUA NpefynpeauTenb-
HbIX OTHOLLEHWII MOAMEHAIOT MOHATUE NPEAMET PerynnpoBaHna U yHKLUUA NpaBa. YrofoBHOE NpaBo
BO3[€/iCTBYeT Ha UL, KOTOPble He COBEPLLIAIOT NPECTYMNEHWIA, HO He perynupyeT ux noeeaeHue'. t0.E.
My[OBOYKMH MUWLLET, YTO MO CBOEMY CYObEKTHOMY COCTaBy W COAEPMAHWIO Takue OTHOLUEHUA He
OT/IMYAIOTCA OT MHbIX OTHOLLEHWIA, BO3HMKAIOLLMX B CBA3M C U3[aHNEM HEyronoBHO-MPaBOBbIX aKTOB,
B CBA3M C YeM, MO ero MHeHuto, bonee NpaBUIbHO paccMaTpuBaTh Takne OTHOLLEHWA B KayecTBe pas-
HOBUAHOCTU KOHCTUTYLLMOHHO-NPABOBbIX OTHOLLEHUI2. Ha KOHCTUTYLLMOHHO-NPABOBOI NPUPOLE TaKMX
oTHoweHnit HacTamsaer I.0. Metposa®.

Bkntovasck B gucKyccuio no JaHHoOMy BOMpOCY, Npexfe BCEro, npeacrasBnaeTca HeobXo[MMbIM
3amMeTuTb B nopAjKe obLLeil KpUTUKK, YTO OTpacneBble cneLmanmcTbl (Mpuyem ¢ obenx CTOpoH cnopa)
He Bcerpa nocnefoBaTenbHbl B UCMONb30BaHUM HapaboTaHHOI obLLeii Teopueii NpaBa TEPMUHONOTK
W He BCErAa COOTHOCAT CBOM PacCyMAeHNsA ¢ 0bLLenpaBoBbIMU KOHLEMLMUAMM, YTO NMPUBHOCUT JOMON-
HUTENbHbIE CNOMHOCTU B YACHEHWE aBTOPCKUX KOHLEMNUMA U He CrocobCTByeT BbIpaboTKe KOHCEH-
CyaNbHbIX peLUeHUiA.

3ameTum, 4TO «obLLenpenynpeauTenbHbIe» UK «PeryNATUBHbIE» OTHOLLEHWA, O KOTOPbIX FOBO-
pUTCA B YrONOBHO-MPaBOBbIX COYMHEHUAX, ECTb TO, YTO B TEOPWM NpaBa aBHO 1 YCTOWYMBO UMEHYETCA
obLLeperynaTUBHbIMW OTHOLLEHWAMM.

Cneumndrka TaknMx OTHOLLIEHWIA, Kak yTBEPHAAIOT HEKOTOPbIE CMELMaNNCTbI, B 0cobOii cTeneHu
VHAWBUAYaNU3npoBaHHOCTH cybbeKkToB 1 B cogepxanun. Tak, HO.C. HoBukoBa, «obLueperynaTueHble
NPaBOOTHOLLEHUA — O4eHb CBOeobpasHble ABneHuA. Bo-nepsbiX, OHU HEe UMEIOT TOYHOIA, «MOUMEHHOI»
WHAMBMAYyanu3auumn cybbekToB. Bo-BTOpbIX, ANnA BO3HUKHOBEHWA OOLLIEPEryNnATMBHbIX NPaBOOTHOLLE-
HUii He TpebyeTcA WMHbIX OBCTOATENLCTB (HOpUAMYECKUX (DAKTOB), KPOME CyLLLeCTBOBAHWA Camoro
cybbekTa — HocuTena obLero npaea unu obueit obasaHHOCTM. B-TpeTbux, No cpoky aeiicteuA obLue-
perynaTMBHbIE NPaBOOTHOLLEHUA COOTBETCTBYIOT CPOKY CYLLLECTBOBAHWA MPaBOBbIX HOPM, Ha OCHOBE
KOTOPbIX OHU BO3HMKNU»*. OBLLEPEryNATUBHbIE OTHOLLIEHWA, NO MHEHUIO MHOMMX aBTOPOB, CaMbIM TeC-
HbIM 06Pa30M CBA3aHbI C 06LLMMM NPaBOBbIMKA HOPMaMK, B TOM uucne ¢ KoHcTutyuumeii Pd°.

! YronosHoe npaBo. O6Las yacTb. YuebHuk / Mog pen. H.W. Betposa, t0.U. JlanyHosa. - M.: KHo Pyc, 1997. -
C.17 -19.

2 NyposoukuH H0.E. YyeHune 06 ocHoBax yronosHoro npasa: fekuuu. — M.: KOpantundopm, 2012, - C. 43 - 73.
3 Metposa I.0. YronosHo-npaBoBoe perynuposaHue B Poccumn Ha pybeme BekoB // BecTHuk Hukeropoackoro
yHuBepcuTeta um. H.WN. Jlobauesckoro. Cepus: lMNpaso. - 2000. - N2 1. - C. 283.

* Hosukosa H0.C. O KoHuenumm obLLeperynaTUBHbIX NpaBooTHOLLEHNI // BecTHuk YenabuHckoro rocyaapcraeH-
Horo yHuBepcuteta. — 2015. — N2 25 (380). MNpaso. Bein. 45. - C. 16.

® JlunuHckuin [.A. PerynAatnBHble NPaBOOTHOLLEHUA W MO3WTUBHAA HOPUAUYECKAA OTBETCTBEHHOCTL// [MpaBo u
rocygapctso: Teopua u npaktuka. — 2010. - Ne 4 (64). - C. 14
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Bonpoc, koTopblii, Tem He MeHee, BO3HMKAET B CBA3M C 0OCyHAeHNeM 0bLLeperynATUBHbIX OTHO-
LeHuii, — 3To ux npasoBaa npupopa. Ccbinaacb Ha obLLMIT XapaKTep TakuMX OTHOLLEHWIA, OTpacneBble
cneunanuctbl ([.0. lNetposa, HO.E. [ynoBoYKkMH) yTBEPHAAIOT, YTO OHWN UMEIOT KOHCTUTYLLMOHHO-MNpa-
BOBYIO MPUpPOAY, B TO BPEMA Kak cneuuannctbl B obnactu teopum npasa ([.A. JIunuHckunii) npusnHatot
Hanuuue obLueperynATUBHbIX OTHOLLEHWIT B NpeaMeTe efiBa in He ntoboii oTpacnu npasa, B TOM Yucne
W npaBa yronoBHOrO.

OTTankuBaAcb OT nocnepHeli TeopeTnuyeckoii NNaThopmbl, CTPOAT CBOU PaCCyHAeHUA U oTpac-
neBble aBTOPbI, AOMNYyCKatoLMe Hannyne obLLeperynaTUBHbIX YroNOBHO-NPaBoBbIX OTHoLeHuid. OfHa-
KO €AMHCTBEHHOE, Ha Hall B3rAfL, YTO CBA3bIBAET TaKWe OTHOLLEHWA C OTPACNbIO YroNoOBHOMO Mpasa,
3TO HaUMeHOBaHWe 1 CofiepKaHne NPUHATOro rocyjapCTBOM 3aKoHa, TpeboBaHMA KOTOPOro rpampaaHe
LONHHbI cobntopath. [pencraBnaeTca Bee Xe, YTO 3TOro HEQOCTATOYHO JJ1A NPU3HAHWA BO3HUKAOLLMX
OTHOLUEHMiA cyrybo oTpacneBbiMi. B NpoTvBHOM cnyyae Hajo KOHCTaTMpoBaTb HanMune CToNbKux 06-
LLeperyNATUBHbIX OTpacneBblX OTHOLLEHWI, CKONbKO OTpacneBblX 3aKOHOB byaeT NpUHATO B cTpaHe. B
MPaKTUYECKOM W TEOPETUYECKOM MNlaHe TaKoe «YMHOMEHME» OTHOLUEHWUI He JaeT CKONbKO-HUOYab
3Hauumoro adppekTa. K Tomy e Halo NPUHATL BO BHUMaHWE, 4TO pacCMaTpUBaeMblii HAMU BU, OTHO-
LUEeHWIA CBA3bIBAETCA CreuuanucTamm ToNnbKo C OJHUM 13 BUAOB YrONOBHbIX 32aKOHOB — TEMMU, YTO yCTa-
HaB/IMBAOT UM OTMEHAIOT YrONOBHYKO OTBETCTBEHHOCTb 3a TO MU MHOE AeAHne. YTo KacaeTca UHbIX
YronoBHbIX 3aKOHOB (HanpuMep, KOHCTPYMPYHOLLMX OCHOBaHUA OCBOOOMAEHWA OT OTBETCTBEHHOCTH,
BK/FOYAOLLMX HOBbI1 BUJ, YrONOBHbIX Haka3aHWii U Ap.), TO OHU, NO-BUAUMOMY, HE BNEKYT BO3HUKHO-
BEHWe TaKMX OTHOLLEHWIA, TaK Kak He HanararoT Ha rpasjaH Kakux-nmbo fononHUTeNbHbIX 06A3aHHOC-
Teii. Pa3Haa «npopyuupytoLLasa» crnocobHOCTb OAMHAKOBbIX MO CBOeii MPUPOAe 3aKOHOB Bbi3blBaTb K
HMU3HM 0OLLLeperynATMBHbIE OTHOLLEHWUA TaKKe He CnocobCTBYeT YKPEenneHuto no3nuuii MX CTOPOHHM-
KOB.

K ckasaHHOMy Hafo [06aBUTL TakMe, YTO U B camoii Teopun npasa OTHOLLEHME K obLueperyns-
TUBHbIM MPaBOOTHOLLEHNAM BECbMa HEOfHO3HayHo. Tak, Hanpumep, H.W. Maty3oB, npusHaBas LeH-
HOCTb 06LLLeperynATUBHbIX (06LLMX) NPaBOOTHOLLEHUIA, B BonbLUeli CTENEHN CKNOHEH paccmaTpuBaThb
MX B KA4YECTBE KOHCTUTYLIMOHHBbIX, a cnefoBaTenbHo, 6a3oBblX, UCXOAHbIX AN1A OTpacneBbiX NPaBOOTHO-
weHwnii'. B Toxe Bpema A.B. BeHrepoB KpuTuyeckn oTHOCUTCA K aee obLLeperyNATUBHbBIX OTHOLLEHWIA.
Ecnu oHu BbICTynatoT nuLLb NpeanocbINKoii OTpacnesblx NPaBOOTHOLLEHWI, ClefoBaTeNbHO B pamKax
Takux OOLUMX NPaBOOTHOLLUEHWUIi HEBO3MOMHO HEMoCpefCTBEHHO peann3oBaTb MOTeHuMan obLyux
KOHCTUTYLLMOHHbIX HOPM, COOTBETCTBEHHO, KOHCTUTYLMOHHAA HOPMA OCTAEeTCA «6e3MU3HEHHON»?.

lNepep, Hamu, Takum 06pa3oM, BO3HUKAET aKTyaNlbHaA TeopeThyecKas 3afada: C OfLHOW CTOPOHbI,
npu3HaTb peanbHOCTb 0OLUMX NpaB M 06A3aHHOCTEN YenoBeKa M rocyfapcTBa, KOTOPbIE BbITEKAIOT U3
npaBa rocyjapcrsa Ha yCTaHOB/IEHME YroNIOBHO-NPaBOBOro 3anpeta U 06A3aHHOCTU NMYHOCTM €ro
cobntopatb, a C pyroil CTOPOHbI, - OpPraHNyHO BrmMcaTb 3TU Npaea U 06A3aHHOCTW B NPEAMET YronoBs-
HOro npaBa, CoYeTaTb UX C YrONOBHO-MPABOBbLIMU OTHOLUEHUAMM.

Kak MbI cTapanucb nokasaTb, Teopua npejnaraeT fBa NoTeHLManbHO BO3MOMHbIX PeLLeHNA 3TOl
npobnembl. [NepBblii COCTOUT B BbIYNIEHEHUWN B CTPYKTYpe NpeAMeTa yronoBHOro npasa ocoboii rpynmbl
obLLeperynaTUBHbIX YrONOBHO-NPaBOBbIX OTHOLWeHWn. OfgHako 3TOT BapvaHT 0bOCHOBaHWUA He Mpea-
CTaBNIAETCA HaM yOeauTeNnbHbIM, YYUTbIBAA COAEpKaHNe Takux OTHOLLEHUN, dhakTUyecKoe oTCyTCTBUE

" Marysos H.N., Manbko A.B. Teopus rocygapctsa u npasa: y4ebHuk. — 4—e n3g., ucnp. u gon. — M.: [eno,
2015. - C. 185.

2 Berrepos A.b. Teopua rocypapctsa 1 npasa: Y4ebHuK Ana topuauyeckux By3os. 3-e usg. — M.: FOpucnpyaeH-
uma, 2000. - C. 243.
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MexaHM3Ma UX peanusaumun u CKBO3HOW, MEXOTpacieBoi xapakTep npaB U 0bA3aHHOCTEN Cy6beKTOB.
He ybexpatoT n paccyspeHva o TpaHcdopmaLum obLeperynaTUBHOrO OTHOLLEHUA B OXPaHUTENbHOE
B CBA3M C COBEpPLUEHNEM NPECTYNNEHUA', MOCKONbKY (DaKT COBEPLUEHMA MPECTYMNIEHNA HE pa3pblBaeT
W HE YHWYTOMAET OOLLEeperynaTVBHONO OTHOLUEHWA W HE WCKIIOYaeT «MpecTyrHUKa» W3 yucna ero
cybbEeKTOB, 3@ HUM MO NpeXHEMY 3Ha4YMTCA 06A3aHHOCTb COBNOAEHNA 3anNpPeToB, YCTaHOBAEHHbIX yro-
NIOBHbIM 3aKOHOM. MHbIMK cnoBamu, obLueperynaTUBHbIE U OXpaHUTENbHbIE YrONOBHbIE NPaBOOTHOLLIE-
HMA OKa3blBatoTCA (PaKTUYECKU He CBA3AHHBLIMU APYr C APYroM, NPOTEKAOLLMMM NapanienbHo U He-
3aBWCMMO JpYr OT Jpyra.

Ha atom cboHe ropaspo 6onee aprymeHTUpOBaHHOI BbIFALWUT UHAA TEOPUA, OTPULLAIOLLAA HaNU-
4ne obLLeperynATMBHbIX NPaBOBbIX OTHOLLEHWIA U CBA3bIBatoLLLaa obLyme npasa n 06A3aHHOCTU CybbeK-
TOB OTpacneBbIX NPaBOOTHOLLUEHWIA C MOHATUEM NPaBOBOIO MAW KOHCTUTYLMOHHOrO cTatyca Mnm coc-
TOAHUA. 3aMETUM, YTO Jame CTOPOHHUKM KOHLLENLMU 0BLLMX NPaBOOTHOLLEHUI MPU3HAOT 3TO 0bCTOA-
tenbctBo. B yactHoctn, C.C. Anekcees nuwet: «O6Limne OTHOLLEHUA, CNefoBaTe/ibHO, — 3TO He
KOHKPETHble CBA3W MEM[y HeonpefeneHHbIMM nnuamMu, a creuuduyeckoe COCTOAHWE, B KOTOPOM
HaXOAMTCA JaHHblii CyObeKT N KOTOpOe ONpefenseT ero rnojaoKeHue Nno OTHOLLEHWHO KO BCEM ApPYrum
amuam»?.

PasBuBas 3T ugeun n npenomnas ux K npobnemaTnke Hallero UccnefoBaHvsa, MOXEM 3aMETUTb,
4TO B CTPOrOM COOTBETCTBUM C NMPEAMUCAHNAMUN O NpAMOM fAelicTBun KoHctutyuum PP u ee yupenu-
TENbHOM [17 OTeYeCTBEHHOI NPaBOBO CUCTEMbI XapaKTepe, obLme npaBa n 06A3aHHOCTU YenoBekKa
M rocyaapcTsa AOoMKHbI 6bITb NPU3HaHbI HEMOCPEACTBEHHO AECTBYIOLMMM, peann3yeMbiMU, B
pamkax Bcex 6e3 UCKIOYEHNA NPaBOOTHOLWIEHU, He3aBUCMMO OT UX OTpacneBoil NpuHaaneM-
HocTu. ITU nNpaBa U 06A3aHHOCTM 06pa3yloT KOMMNOHEHTbI NPaBOBOro cratyca Cy6beKkToB, KOTO-
pblii He 3aBMCHUT OT TOro, yYaCTHMKaAMN KaknX MMEHHO NMPaBOOTHOLLIEHUII OHU BbICTYNaloT, OHU
ecTb NpeAnochbika U YCIoBUEe BOSHUKHOBEHUA OTpac/eBbiX NPaBOOTHOLWEHMii. DTW nNpasa U 06a-
3aHHOCTW OnpepenaAoT Mepy cBobOAbl U OTBETCTBEHHOCTU CYOBEKTOB B OCYLL,ECTBIEHUM BCEX UHbIX
npuUHagnexaLLmx UM npas.

C aTux no3numii cnepyet paccmaTpuBaTb U AeATENBHOCTb FOCYAapCcTBa Mo CO3[aHNI0 YrONOBHO-
npaBoBbIx HOpM. OHa ecTb NposaBneHne 0603Ha4YEHHOro cTaTyca rocyjapcTsa, peanbHoe BOMoLLLeHue
cBobofpbl €ro yCMOTpPeHUA U OTBETCTBEHHOCTW B yCTAHOBNEHMU 3anpeToB. B Toii cteneHun, B kakoii
MpaBOMepHOe C TOYKM 3PEHUA YrONOBHOIO 3aKOHa NOBELEHNE YENOBeKa ECTb ero NpaBoBOe COCTOAHME
«3aKOHOMOCNYLLIHOCTW», B TOI M€ CTeneHn 3aKOHOTBOPYeCKaAa AEeATeNbHOCTb rocyjapcTsa Mo co3fja-
HUIO YrONOBHO-MPaBOBbIX 3aNpeToB eCTb NPOABNEHUE ero COCTOAHWA OTBETCTBEHHOCTW Nepep, Nny-
HOCTbIO M 0bLyecTBOM 3a obecneyeHne b6esonacHocTu. [lpyroe aeno, 4To AeATENbHOCTb rocyaapcTea
Mo CO3[aHWI0 YroNoBHO-NPaBOBbIX HOPM He TONbKO NpeanucaHa, Ho U cama no cebe yperynuposaHa
NpaBoOBbIMW HOPMaMu, B YaCTHOCTW, HOPMaMu KOHCTUTYLMOHHOrO npasa. B cBA3u ¢ yem B npouecce
3TOlA AeATeNbHOCTH BO3HMKAIOT 3aKOHOTBOPYECKNE OTHOLLIEHMA, KOTOpble No CBeli 0TpacneBoil Npupo-
Ae He MOryT 6bITb NMPU3HaHbI YroNOBHO-NPABOBbIMY aMe B TOM Clyvae, eCim peyb UAET O NPUHATUN
Yrof0BHOMO 3aKOHa; TaKWe OTHOLLEHWA CYyTb OTHOLLEHUA KOHCTUTYLLMOHHO-NPaBOBbIE.

Takum obpasom, To, 4TO B OTpacieBoii Hayke onpeaenAeTca Kak obuieperynaTusHblie yro-
NOBHO-NpPaBOBble OTHOLIEHUA U OTHOLLUEHUSA, CBA3aHHbIE C YTONOBHbIM 3aKOHOTBOPYECKOM, Lie-
necoobpasHo paccmaTpuBaTb He Kak CaMOCTOATe/IbHble BUAbl NPaBOOTHOLLEHUI, o6pa3yrowmx
npeameT yronoBHOro Npasa, a Kak 31eMeHTbl NPejyCTaHOBIE€HHOro Ha KOHCTUTYLLMOHHOM YPOB-

" Kponaues H.M. YronoBHble npaBooTHOLLEHMA: aBTOped. AUCC. ... KaHg,. topua. Hayk. — J1., 1984. - C. 14.
2 Anekcees C.C. Obuwan Teopua npasa: B 2-x 1. T. 2. — M.: FOpuguyeckas nuteparypa, 1981. - C. 104.
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He cTaTyca YYaCTHUKOB «K1acCU4YECKOro», OXpaHUTENbHOro YroJioBHO-NMPaBOBOro OTHOLUEHUS,
MX npaBa M 06A3aHHOCTM, 0BYCNOBNEHHbIE COLMaNbHOW NPUPOAOI 3TUX CybbeKToB M Mo HonbLIOMY
cyeTy, HeoTuyxaaemble OT HuX. [loguyepKkHeM — 3TO MMEHHO 3nemMeHTbl MPaBOBOro CTaTyca, NMOCKONbKY
MpaBOM rocypapctBa Ha YCTaHOBNeHWe 3arpeta M 06A3aHHOCTbIO rpampjaH ux cobntopjatb COOT-
BETCTBYIOLLME CTATYCbl HE UCYEPMbIBAOTCA.

Ho a0 ueHTpanbHble, 6a3oBbie NpaBa M 06A3aHHOCTH, KOTOPbIE ONPERENAOT BCE NOCNeAyoLLLe
BapuaHTbl B3aVMOOTHOLLEHWI rocygapcTBa M ANYHOCTM B obnactv nybavyHO-NpaBOBOrO B3auMO-
LECTBMA B CBA3M C (PaKTOM COBepLUEHUA MPeCTYrnieHna. DTO 3NEMEHTbI, KOTOpble COCTaBAAIT WUC-
XOfHble BO3MOKHOCTW ANA y4acTUA rocyfapctsa v IMYHOCTW B MOCNEAYIOLLMX MPABOBbIX OTHOLLEHUAX.
C n3BecTHOIi poneii ycnoBHOCTH, 06pa3HO, MX MOKHO YNofobUTb KaTeropumn NpaBo-u LeecnocobHOCTH
cybbekToB. ['0cyaapcTBO C MOMEHTa CBOEro obpa3oBaHWA HafeneHo CNoCOBHOCTbIO CO3aBaTb YronoB-
HO-MpaBOBble 3anpeTbl, pPaBHO Kak (PU3NYECKOE NULO, HaxofALLeecA B €ro TeppUTOopUanbHOM
MPOCTPAHCTBE MW COCTOALLLEE C HUM B MpPaBOBOIi CBA3W MO NpPaBy POMAEHWA, C MOMEHTa POMAEHMA
HafeneHo 06A3aHHOCTbIO 3TU YrofoBHO-NPaBOBbIe yCTaHOBNEHUA cobntopath. [lna peanusaumu xe ro-
CyAapCTBOM CBOEro fnpaBa Haka3aHWA W AnA UCMOMHEHWA NNLOM BO3NOMEHHOW 00A3aHHOCTU HYMHbI
onpepeneHHble YCNoBMA (COOTHOCUMbIE C A,eecnocoOHOCTbIO), KOTOpble YCTaHaBANBAKOTCA Ha KOHCTU-
TYLMOHHOM YPOBHE U B OTPacieBOM 3aKOHOAAaTENbCTBE (OHM KacatoTcA MHAPACTPYKTYPbl 3aKOHOTBOP-
YecKoro npotecca, 0cobblx XapaKTEPUCTUK YrONOBHO OTBETCTBEHHBIX WL, U T.4.).

B paccympeHunax o npaBoBom cTaTyce Hao MMeTb B BUAY ClefytoLiiee BaxHOe 06CTOATENLCTBO.
MpaBoBOIi cTaTyC — CNOMHbIA U MHOrococTaBHoli cpeHomeH. B Hallem npepcrtaBneHum oH obbemnet
coboii BCIO COBOKYMHOCTb MNpaB, 0b6A3aHHOCTEN, NPaBOBbIX WHTEPECOB, OTBETCTBEHHOCTU CybbekTa.
BaxHO Takie, 4TO NMpaBOBO CTAaTyC — 3TO €AMHaA, LENOCTHAA XapaKTEPUCTUKA NMYHOCTU WUAKN Focy-
[apcTBa Kak cybbeKTa Bcex NpaBOOTHOLLEHUI. Ero TonbKo o4eHb yCnoBHO MOMHO AnddepeHLMpoBaTthb
Ha OCHOBe OTPacNeBOro npusHaka, 1 BblAenATb B YaCTHOCTU, CTaTyC YroNoBHO-NPaBoBOi. Takaa Hefe-
NIMMOCTb NPaBOBOr0 CTaTyca M OTHOCUTENbHasA YCNOBHOCTb €ro OTpacieBblx MOAYCOB 3acTaBnAeT npus-
HaTb €LLe OfHO BaMHOe TeOpeTUYeckoe 06CTOATENbCTBO: NPUMEHNUTENBHO K CybbeKkTam yronosHo-npa-
BOBbIX OTHOLLEHWI1 Lienecoobpa3Ho Ha TEOPETUYECKOM YPOBHE BbIY/IEHATb, BO-NEpPBbIX, NpaBo-
BOii cTaTyc cy6beKTa yronoBHO-NpaBoOBOro OTHOLLIEHUSA, a BO-BTOPbIX, YrOJIOBHO-NPaBOBOii CTa-
Tyc cy6bekta. OHM COOTHOCATCA KaK YacTb Lenoe, yronoBHO-NpaBoBoii cTaTyc cy6bekra BbICTY-
naeTt 4acTbio NPaBOBOro craryca cybbekra yronoBHo-npaBoBoro oTHoweHusa. Ero cneuuduka B
TOM, 4TO OH obpa3yeTcA KOMMNNEeKCoM npa., 0bA3aHHOCTEN, KOTopble npefonpeaeneHbl UMEHHO Yro-
NIOBHO-MPaBOBbIMM, a He UHbIMW OTpacneBbiMW HopMamu. Tak, Hanpumep, NULLO, COBEpLUMBLLEE NpPec-
TynneHne, MOMKET BbICTyMaTb Y4aCTHUKOM CeMeiHO-NPaBoOBbIX, TPYAOBbIX, MEHCUOHHbIX, UHbIX NPaBo-
OTHOLLEHWIA, B KaMA0M 13 KOTOPbIX ero npasa 1 06a3aHHOCTU MOTYT ObITb HEKOTOPbIM 06pa3om CKop-
PEKTUPOBaHbl B CBA3M C hakToM coBepLUeHnA npectynneHna. COBOKYNHOCTb Takux crneuuduyeckmnx
npae n obasaHHocTel byaeT obpa3oBbiBaTh B LLEOM NPaBOBOIA CTaTyC NuLa, COBEPLUUBLLENO NPECTYn-
nexue. M TonbKo YacTbto 3TOro cTatyca 6yayT ero npasa u 06A3aHHOCTU, NpefoONpPeneneHHble YronoBs-
HO-NpPaBOBbIMW NPEANUCAHUAMY.

KoppekTrpoBka npaBoBoro craTyca, HeobXoAMMOCTb KOTOpoii obycnosneHa pakTom coseplue-
HWA NpecTynneHna, MPOUCXOANUT B paMKax OTpacneBblX OTHOLUEHWIA, NePBUYHbIMU U3 KOTOPbIX BbICTY-
MatoT yroNoBHO-MpPaBOBble OTHOLLEHWA, MOCKONbKY MOATBEPHKAEHHOE B UX pamKkax coObiTe npecTyn-
NEHVA WM BUHOBHOCTb NMLA CNYKaT HOPUSUYECKUM (DAaKTOM, KOPPEKTUPYHOLLUM UHble NpPaBOBble OTHO-
weHunA. Ho BcA 3Ta KOPPEKTUPOBKA OCYLLLECTBAAETCA UCXOAA M3 Tex 6a30BbIX BO3MOMHOCTEN U orpa-
HUYEHW, KOTOpble 3aAaHbl KOHCTUTYLLMOHHbBIM CTaTyCOM FOCyAapCcTBa U IMYHOCTY.
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ITUM KOHCTUTYLMOHHbBIM CTAaTYCOM rOCyJapCTBO M MYHOCTb obnapatoT B ntoboii npaBoBoii cu-
Tyauuu, B TOM YUCNE U B CUTYyaL MK, BO3HUKAOLLLEl B CBA3M C HanMunem yrpo3 6e3onacHoCTu, ucxopa-
LLMX OT HerpaBOMEpPHbIX, NPECTYMHbIX AeicTBUA. «Byayun fneknapaTtMBHbIM, KOHCTUTYLLMOHHBIN CTaTyC
cofiepHuUT 6oNbLLIOE YMCNO NPaBOBbIX MPUHLMMOB U Leneit obLiecTea 1 rocyfapcTea. 1em cambiM OH
MMeeT XapaKTep OCHOBOMOMAratoLLMX Hayan Nno OTHOLLEHUIO K PEryMpoBaHWIO NONOKEHNA HAUBUAA
HOpPMamm UHbIX OTpacneil poccuiickoro npaea»'. KOHCTUTYUUOHHBII cTaTyc NpoHU3bIBaeT U npea-
onpepenseT KOHKpPeTHoe copepaHue nNpaB U 06s3aHHOCTE Y4aCTHUKOB YroNOBHOIO NPaBooT-
HOLUEHUA, pacKpbiBaeTcA N feTaniu3upyeTca B HUX. IMEHHO B cuny o6LLHOCTU OTpaMeHHbIX B HEM
npae 1 0b6A3aHHOCTEl NPUMEHUTENBHO K Kampol cdepe B3aMMOAENCTBUA rocyfapcTsa U TMYHOCTH,
KOHCTUTYLLMOHHbII CTaTyC HY}AaeTCA B KOHKPETM3aLMK.

KoHKpeTu3npoBaHHbIi AnA Leneii yronoBHO-NpaBoOBOro PerynnpoBaHna KOHCTUTYLIMOHHBIN CTa-
TyC rocynapcrsa M NMYHOCTU COCTaBNAET «4acTHOE NPOABNEHWE» KOHCTUTYLMOHHOrO crartyca 3TuX
CyOBbEKTOB, CNYMUT AJPOM U OCHOBOW AnA DOPMUPOBaHUA UX CTaTyca, ONpefeneHHoro pamKkamu yro-
NIOBHO-MPaBOBbIX OTHOLLEHWI. BbiaBneHne n npeseHTauma sToro cratyca COCTaBfAET CNOKHYHO MHTEN-
NeKTyanbHyto 3aAavy, NOCKONbKY, C OAHOW CTOPOHbI, KoHcTuTyuma PP paneko He Bcerpa conepmut
KOHKPETU3MPOBaHHOE ANA LEeNneil yronoBHOro npasa onucaHue npas U obasaHHocTeli cybbekToB 00-
LLLECTBEHHbIX OTHOLLEHWIA, a C ApPYroii CTOPOHbI, PUKCaLMA HEKOTOPbIX MpaB U 0bA3aHHOCTEN B yro-
NIOBHOM 3aKOHe B pAfje cryyae Ae3aBynpyeT X KOHCTUTYLMOHHYIO npupogy. Bo MHorom 3agaya obbek-
TUBMPOBaHMA paccmaTpuBaemoro gpeHomeHa petuaetca KoHcTutyumoHHbim Cypom Pd. Ho u Hayka,
6€e3ycnoBHO, JONMHa BHECTU B Hee CBOHO NenTy. [1pn 3TOM MCXOQHOI TEOPETUYECKOW NO3MLMEN LOMKHO
cTaTb Npu3HaHWe caMmoro pakta Hanmuna KOHCTUTYLLMOHHOMO cTaTyca y4acTHMKa YroNoBHO-MPaBOBOro
OTHOLLEHUA, KaK NpefnucaHHbIX UK HENOCPELCTBEHHO BbITEKAOLLMX U3 KOHCTUTYLMOHHBIX HOPM €ro

npas, MHTEPECOB M 0bA3aHHOCTEN.

B cBA3M ¢ N3n0XKeHHbIM BO3HUKAET HEOOXOAMMOCTb COOTHECTU KOHKPETU3NPOBaHHbIW AnA Leneii
YrofIOBHO-NPaBOBOr0O PEryNNpoOBaHUA KOHCTUTYLMOHHDIW CTaTyC rocygapcTsa W IMYHOCTM C NpeacTaB-
NEHVNAMM O KOHCTUTYLMOHHO-NPaBOBbIX OTHOLLEHUAX, NPOJOMKaA U yrnybnasa TeM cambiM HaluW pac-
CyM[EHUA O B3aMMOCBA3U YrofNoBHO-NPaBOBbIX U KOHCTUTYLLMOHHO-NPaBOBbIX OTHOLLEHWIA.

Bonpoc o npeamete KOHCTUTYLMOHHOrO NpaBa — OAMH U3 Hanbonee CNOMHbIX B FOPUANYECKOI
Hayke. He BpaBaAcb B ero getanbHoe uccnefoBaHne, OTMETUM, YTO NPaKTUYECKU BCE KOHCTUTYLIMOHA-
NINCTbI €AVHbI B TOM, YTO OGHUM W3 3/IEMEHTOB NMpeMeTa KOHCTUTYLLMOHHOIO NpaBa Kak oTpac/iu npasa
BbICTYNaOT OCHOBbI MPaBOBOro CTaTyca YenoBeKa u rpaaaHuHa’. MpusHaHue OTHOLLEHWIA, BO3HMKatO-
LLMX B CBA3W C MPU3HAHMEM, YCTaHOBNEHWEM, OXPaHOI, OrpaH1yYeHVeM npas 1 cBobop, yenoseka, Coc-
TaBHOI YacTblo NpeameTa KOHCTUTYLLMOHHOIO Npa.a — ecTb 06LLaA TOYKa cornacua BCex NULLYLLMX Ha
3Ty Temy. Ho nmeHHo c 3Toii obLeil ToYkn HaunHaeTca obcymaeHne MHoro npobnemMHoro Bornpoca — o
COOTHOLLIEHUW NpefMeTa KOHCTUTYLMOHHOrO Mnpasa C NpeaMeTom MHbIX oTpacneil. Begb ecnn npus-
HaTb, 4YTO YrONIOBHOE MpPaBO, B KOHEYHOM MTOre, OPWEHTMPOBAHO Ha 3alUWTYy MpaB YenoBeka Moc-
PELCTBOM OrpaHWyeHnA npa., pasrpaHuyeHne KOHCTUTYLLMOHHOIO U YronOBHOMO rnpasa [OMMHO COC-
TaBMIATb 3HAYMMYIO TEOPETUYECKYHO Npobnemy.

B topupmnueckoii Hayke Ha 3TOT cYeT BbICKa3bIBalOTCA pas3nnyHble cympeHua. [pusenem Hec-
KONbKO, Havnbonee nokasaTenbHbIX U, Kak NPeacTaBNAeTCA, KpaiHuX, NONAPHbIX B CBOEM COAEPHaHUN.

! Nanuntok U.A. TpaBoBoOi1 cTaTyc AMYHOCTU: MOHATHE, HOPUAUYECKAA KOHCTpyKumuA // W3Bectna AnTaiickoro
rocypapcteeHHoro yHusepcuteta. — 2013. - 2-2 (78). - C. 91.

2 Komapos C.A., Monosa A.B. [pegmeT KOHCTUTYLLMOHHOIO MpaBa: B3rNAjJ, TEOPETUKOB // AKTyanbHble Npobnembl
poccuiickoro npaea. — 2018. - N2 10 (95). - C. 107, 108; Barnaii M.B. KoHcTuTyumoHHoe npaso Poccuiickoii
depepauun. - M.: Hopma, 1999. - C. 6.
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Tak, B yronoBHo-npaBoBoii nuTepaType bbIN0 BbiCKa3aHO MHEHWE O TOM, Y4TO YroNoBHOE NpaBo
ABNIAETCA «UCKNIOUYNTENBHOW OTPACbIO KOHCTUTYLIMOHHOIO NpaBa, PErynvpyroLLeil YpessblyaiiHble me-
pbl OXpaHbl Hanbonee BaxHbIX U B TO e BpemA Hambonee yA3BUMbIX UHTEPECOB M bnar oT Ypes3Bbl-
YaliHbIX NOCAraTeNbCTB Ha HUX (NpecTynneHnit)»'. OHo BCTPETUNO 060CHOBAHHYIO KPUTMKY OTpacneBbIx
CMeuuaniucToB?, KOTOPbIE OTMEYAIOT MPU TAKOM MOAXOAE HApPYLUEHWE Hayan UEPapXMYHOrO CTPOEHMA
cucTeMbl MpaBa v PaKTUYECKYHO BECMONE3HOCTb BCEX JUCKYCCUII OTHOCUTENBHO OTPacieBOro CTPOeHUsA
npaBa 1 onpepeneHua npegmeTa yronoBHO-NPaBoOBOro perynuposaHua. C aTUMKU CyMAEHUAMU Hafo
cornacutbeA. [Mpu Bceld 3HAUMMOCTU YroNOBHOTO Npasa [A1A ONpeAeneHna OCHOBaHWUI U NpefenoB or-
paHW4eHUA NpaB YenoBeKa AANeKo He BCE ero NpPeanucaHna MMEeKT KOHCTUTYLMOHHO-NPaBOBOM Xa-
paKTep, OTpaxatoLmii Havana B3avMOOTHOLLEHUIA IMYHOCTM U rocypapcTsa. [1oaTomy nonbITKy «pac-
TBOPUTb» YrONOBHO-MPAaBOBble OTHOLLEHUA B OTHOLLUEHUAX KOHCTUTYLMOHHbIX HENb3A NMPU3HaThb yaaud-
HOMA.

N
I

C npyroii CTOpOHbI, B KOHCTUTYLMOHHO-MPaBOBO/ Hayke Obina BbiCKa3aHa MAEA O TOM, YTO
KOHCTUTYLMOHHOE MpaBo NpeacTaBnAaeT coboii He TONbKO OTAENbHYHO OTPac/b NpaBa, UMEIOLLLYHO Npea-
METOM MpPaBOBOro PerynvpoBaHua NybnnyHble BNaCTEOTHOLLEHUA, HO U YHUBepCanbHYt oTpacib (06-
LLIYIO YacTb) POCCUIACKOrO MpaBa, Tak Kak KOHCTUTYLMOHHbIE HOPMbI NMPELONPEnenstoT BblaeneHne B
npase NPoUAKNPYHOLLMX OTpac/eil (B TOM Yucie yronosHoro)®. HekoTopble aBTOpbI YTBEPKAAIOT AaXe,
YTO «COBOKYTMHbIIi MPesMeT BCex oTpacieli poCCUiiCKOro npasa ABNAETCA NPEAMETOM U KOHCTUTYLIMOH-
HO-NPaBOBOrO PEryNNPOBaHNA, Ha KOTOPbI KOHCTUTYLMOHHOE NPaBO BO3AENCTBYET C MOMOLLbH CBOMX
0CcobbIX CpeacTB». ... [lpeameT KOHCTUTYLMOHHOrO npasa U NpeaMeT HaLMOHaNbHOro npasa NPUHLM-
nuanbHO coBnagatoT. KoHCTUTYLMOHHOE NpaBo «paboTaeT» Be3fe, rae «paboTaeT» HaLMoOHaNbHoe npa-
Bo»*. B JaHHOM cnyyae nonbiTKa «MOrNOTUTb» KOHCTUTYLMOHHBLIM MPABOM BCE WHbIE OTHOLLEHUA He
BCTPETMNA NOAJEPHKMN CO CTOPOHbI KOHCTUTYLMOHANNCTOB.

Takum obpa3om, yronoBHo-npaBoBble OTHOLIEHUA He ABNAIOTCA KOHCTUTYLLMOHHO-NPaBOBbI-
MM, a nocnegHue He nornowarT coboii Nnpegmert yronosHoro npasa. BosHuKatoliaa B AaHHOM
cnyyae HeobXoAMMOCTb pa3rpaHNYnUTb NPEAMETbI OTPACiEBOro PeryiMpoBaHna peLllaeTca B KOHCTUTY-
LLMOHHO-MPaBOBOI HayKe Mo MPEeUMYyLLLeCTBY 3a cHeT 0OOCHOBaHWA TakUX KaTeropuid, Kak «cdepa ob-
LLLECTBEHHbIX OTHOLLEHWII» U «OCHOBOMONAratoLLMe OTHOLLEHUAN.

CneumanncTbl MULWYT B CBA3W C 3TUM: NPeaMeT KOHCTUTYLMOHHOIO NpaBa CKNaAbIBaeTcA U3 ABYX
rpynn obLiecTBEHHbIX OTHOLLEHWA. K nepBoii rpynne oTHocATCA OOLLLECTBEHHbIE OTHOLLEHWA U3 TeX
cpep #M3HM 0bLLLEeCTBa, KOTOPble KOHCTUTYLLMOHHOE NPaBO PeEryampyeT HEMOCPEACTBEHHO U B MOMHOM
obbeme (B faHHOM cnyyae pedyb uAeT 00 OTHOLUEHWAX, CBA3aHHbIX C FOCYAAPCTBEHHbIM CTPOM-
TENbCTBOM, CTPYKTYpOIi OpraHoB BNacTu U T.4., KOTOpble HaMu He paccmaTtpuBatoTcs). Ko BTopoii rpyn-
ne (oHa MHTepecyeT Hac B Oonblueli CTENeHN B CBA3M C paccMaTpvBaeMbIMK BOMPOCAMMU) OTHOCATCA
NULWb OCHOBOMONAratoLLMe OTHOLLEHUA, T.e. Takue, KoTopble NpefonpeaendtoT copepxaHve ocTab-
HbIX OTHOLWeHUP®. OTclofa — BbIBOA: Y KOHCTUTYLMOHHOIO U MHbIX OTpacineil npaea «obLwymm MoryT

! Benses B.I. [pumeHeHune yronosHoro 3akoHa. — Bonrorpaa: BIOU MB/[], Poccun, 1998. - C. 34.

2 Cm., Hanpumep: lNukypos H.W. YronosHoe npaBo B cucteme MexoTpacneBbix cBaseii. — Bonrorpaa: BOM MB/]
Poccun, 1998. — C. 18; TeHpux H.B. lNpeamet n meTop, yronoBHO-NMpaBoBOro peryiMpoBaHuA: gaucc. ... A-pa
topug,. Hayk. — Pasanb, 2011. - C. 82 - 83.

3 KoHctutyumnoHHoe npaso Poccuu: yuebHuk / ot. pepn. A.H. Kokotos, M.W. KykywukuH. — M.: FOpuctb, 2003.
-C.18-19.

* KokotoB A.H. KoHcTuTyuLMoHHOE NpaBo B poccuiickom npase: NOHATUE, Ha3HauveHwWe 1 CTpyKTypa // MNpaBoBene-
Hue. —1998. - Ne1. - C. 15 - 22

°> Ymanckuii A.H. CoBeTckoe rocygapcteeHHoe npaso. — M.: Boicw. wk., 1970. - C. 5.
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6bITb MULLIb chepbl 0OLLECTBEHHBIX OTHOLLEHWIA, a HE KOHKPETHbIe OTHOLLEHWA, BblpameHHble B Npeq-
MeTe TOli Unn uHoit oTpacnu»'. «YTo Kacaetca gpyrux otpacneii npasa, — nucan Kytragpuu O.E., - To ux
COOTHOLLEHME C KOHCTUTYLLMOHHbIM NPaBoM COCTOUT B TOM, YTO HOPMbI MOCNELHETO pPerynmpyroT oc-
HOBOMoNaratoLue ana Apyrux otpacneil npasa oTHoleHnA. OfgHaKO 3T HOPMbI OTHOCATCA WUCKITHOYM-
TENbHO K KOHCTUTYLLMOHHOMY MpaBy»?.

B npepncrtaBneHHbIX LMTaTax HeT KaTErOPUYECKOro CyKAEHMA O TOM, KaKoBa e oTpacneBas npu-
Ha/IEHOCTb 3TUX «OCHOBOMOMAaralLWux» AnA OTAeNbHbIX oTpacneil npasa oTHoweHunii. OfHaKo Ha
HaLl B3rnAf, MOXHO 06OCHOBAHHO MPeAnonoXnTb, YTO CNELUANUCTbI (Y MOCKONbKY OHU pacCyaaroT
O NpepMeTe KOHCTUTYLMOHHOMO MpaBa U OTrpaHUYMBatOT 3TOT NPeAMET OT NpPeAMeTa UHbIX oTpachneil
npaea) yCMaTpuBatOT UMEHHO KOHCTUTYLMOHHO-MPABOBYIO NMPUPOLY «OCHOBOMONaratoLLMX OTHOLLE-
HWii». [Tpy 3TOM OAMH U3 3HAKOBbIX apryMEHTOB COCTOMUT B TOM, YTO 3TW OTHOLLEHWA YPerynmpoBaHbl
HOpPMaM¥ KOHCTUTYLIMOHHOTO Mpasa.

Bmecte ¢ Tem, npefcraBnaeTcA BO3MOMHbBIM 3aMETUTb, YTO OMNpefeneHne oTpacneBoii NpMpoabl
NPaBOOTHOLLEHMA TONbKO Ha OCHOBE XapaKTepa npaBoBoOli HOPMbI He BnonHe obocHoBaHHO. Bup, npa-
BOOTHOLLIEHNA ONpPefeNnAeTcA He CTONbKO OTPacneBoi NPUHAANEXHOCTbIO HOPMbI, CKOMTIbKO €ro Npupo-
[oii, copepmaHvem npas u obasaHHocTell. Befb He nckntoYeHbl cuTyauuu, Korpa otpacnesoe (yronos-
HO-NpPaBOBOE) OTHOLLIEHWE PErYINPYETCA HOPMOIA, KOTOpPaA B CUMY TeX MU UHbIX MPUYKH (Kak npasuno,
BOCXOAALLMX K fedpeKTaM 3aKOHOTBOPYECTBA) pa3MeLLieHa B 3aKOHE UHOW OTPacneBoi NpUHaaNeHOC-
TV (Hanpumep, He B YrONOBHOM, a B YrONOBHO-MPOLLECCyanbHOM WM B YFONOBHO-UCTMONHUTENBHOM KO-
nekce). K Tomy e n cama KoHCTUTYyLMA, XOTA U OCHOBHOIA, HO BCE e «PYKOTBOPHbIi» NPOAYKT, B
CBA3U C YeM B pa3HOEe BPeMA W B pa3HbIX CTpaHax CTeneHb pernameHTauuy oTpacneBblX OTHOLLEHWIA B
KOHCTUTYLLMOHHBIX TeKCTax MoKeT bbITb pa3nuyHoii. Bpag nu Tonbko B cBA3M ¢ noAsneHnem B KoHcTy-
TYLMWU WU UCKIIOYEHNEM U3 ee TEKCTa TO UM WHOW HOPMbl, OPUEHTUPOBAHHOW Ha perynvposaHue
OTpacneBblX OTHOLLEHWi, MOHO FOBOPUTb O pacLUMPEHUN UK COKpALLLEHUW NpefMeTa KOHCTUTYLMOH-
HOrO perynmpoBaHuA.

KoHuenuua «ocHoBoMonararoLLMx» OTHOLLEHUIA Kak YacTu npefmeTa KOHCTUTYLLMOHHOMO rnpasa
TpebyeT yTouHeHus eLe ofHoro nopsaaka. OHa gonyckaet, 4To B «cdhepe» 06LLLECTBEHHbIX OTHOLLEHWIA,
KOTopas TpafMLMOHHO BOCMPUHUMAeTCA Kak cdrepa yronoBHOro npaea, COCyLLEeCTBYeT fiBa (Kak MUHU-
MyM) BMAa NPaBOOTHOLLEHWIA: OCHOBOMONararoLmne (KOHCTUTYLMOHHBIE) U Kakue-TO MHble, oTpachne-
Bbl€, YroNOBHO-NpaBoBble. Ecnn 310 Tak, To Hafo NOrMYHO MpU3HATb, YTO 3TO, XOTA U OTHOCALLMECA K
«ofHOIA cdeper, HO pasHble OTHOLLeHMA. Mexay Tem, AymaeTca, 4To 310 He Tak. «OcHoBononarato-
WMMU», MO HalleMy MpefcTaBeHUto, cnepyeT npu3HaBaTb HE OTHOLLEHWA, KOTOpble PeryaupyoT
KOHCTUTYLMOHHO-MPaBOBblE HOPMbI B Cepe YyrofoBHOro npasa, a caMn KOHCTUTYLMOHHbIE HOPMbI.
OTHoOLUEHUA He 3TN — CyTb OTHOLLEHMA YronoBHO-NpaBoBble. B To Bpema kak ypoBeHb UX perynuposa-
HUA KOHCTUTYLIMOHHBIMU HOPMaMU Ka4eCTBEHHO OTINYAETCA OT PerynMpoBaHNA HOPMamm YronoBHOMO
3aKoHa®.

Cneumndrka KOHCTUTYLMOHHBIX HOPM B PEryIMpPOBaHWM YrofOBHO-NPaBOBbIX OTHOLLUEHWUI
COCTOMT B TOM, YTO CaMy 3TU HOPMbI COfiepKaT NpeanucaHna, KOoTopble MOryT ObiTb NPUMEHUMbI He

" Hapytto C.B. Mpodpeccop E.N. Ko3nosa o npegmete KoHcTUTyuMoHHOrO npasa // Lex Russica. — 2016. — N2 3.
- C. 116.

2 Kytadomt O.E. Mpegmet KoHcTUTyumoHHoOro npasa. — M.: KOpucts, 2001. - C. 145.

3 To 06cTOATENBCTBO, YTO YrONOBHO-NPABOBbIE OTHOLLEHUA MOFYT PEryaMpoBaTbCA HOPMaMM Pas3fMyHON oTpac-
neBoOl NPUHAJNEXHOCTU He [LOMKHO cMyLiaTb. HanoMHUM, 4To MaeA oTpacneBoOro CTPOeHUA NpaBa ABMAETCA HE
VMMaHeHTHOW npaBy BOObLLLE, OHa ECTb pe3y/bTaT TEOPETUYECKOrO OCMbICIIEHWA NPaBOBOI AeliCTBUTENBbHOCTH,
a notomy oTpacnesasn gucdepeHumaLma — OTHOCUTENBHO YCNIOBHAA XapaKTepUCTMKa Mpasa.
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TONbKO [1A YrONOBHO-MPABOBOro, HO U ANA UHBIX chep NPaBOBOroO PerynnpoBaHua (NpoueccyanbHOro,
af\MMHNCTPaTUBHO-AENNKTHOr0, NpefynpeanTenbLHoro 1 T.4.). BnonHe 3akoHOMEpHO B 3TOW CBA3M, YTO
NpoBepKa KOHCTUTYLLMOHHOCTU YrofoBHOrO, NPOLECCyanbHOro, agMUHUCTPATUBHOIO, HaNoroBoro u
MHbIX BULOB 3aKoHOB ocyLecTBnaeTca KoHctutyumonHbiM Cygom P® ¢ Toukmn 3peHns nx cooTBeTcTBuA
OfHVM 1 TeMm e Hopmam KoHctutyuum P®. [MpakTuyeckn HEBO3MOMHO (3a HEKOTOPbIMU €AUHUYHbIMM
UCKNIOYEHNAMM) BbIAENNTb KOHCTUTYLMOHHbIE HOPMbI, KOTOpble Obinu Obl nNpegHasHayeHbl AnA
PErynMpoBaHnUA TONbKO M UCKITOYUTENBHO YroNOBHO-MPaBOBbIX OTHOLLEHWIA.

Takoi1 0606LLEHHBIN xapaKkTep KOHCTUTYLMOHHbIX HOPM M UX CMOCOBHOCTb ynopafo4YnBath He
TONbKO YroNOBHO-NPaBOBbIE, HO U WMHblE, CMEMHbIE C HUMMW, OTHOLLEHMA, OnpaBAblBaeT NMoCTaHOBKY
BOMpPOCa O TOM, HE BO3HMKAOT /I HAa OCHOBE 3TUX HOPM HeKWMe «OCHOBOMOMAaratoLLLMe» U HagoTpac-
neBble OTHOLLEHWA, W He ABNAIOTCA N 3TU OTHOLUEHUA KOHCTUTYLMOHHO-MPaBOBbIMU, Kak 00 3ToM
FOBOPAT KOHCTUTYLMOHanuCTbl. OgHako no Hallemy ybemaeHuto, OTBET Ha Hero fomnMeH bbiTb OTpu-
uatenbHbiM. BbigenaTb «ocHoBononararowme» B cpepe yronoBHOro npaBa OTHOLIEHUS B CAaMOC-
TOATENbHYIO FPYNNYy KOHCTUTYLLMOHHO-NPABOBbIX OTHOLLEHUH, HapAAY C OTHOLUEHUAAIMK, onpeje-
NAOLWUMU KOHCTUTYLLMOHHO-NIPABOBOIA CTaTyC rocyjapcrsa M IMYHOCTU, HeuenecoobpasHo. OHu
CO3Jat0T MANFO3MIO TOFO, YTO MOMUMO CTaTyCHbIX (KOHCTUTYLMOHHbIX) U COOCTBEHHO YronOBHO-MNPaBoO-
BbIX OTHOLLEHMWI B CMCTEMe NPaBOOTHOLLEHU CyLLLECTBYET HEKOTOPOE «MPOMEKYTOYHOE» 3BEHO — OT-
HoLleHuA, bonee KOHKPETU3MPOBAHHbIE MO CPABHEHMIO C OTHOLLIEHWAMM, YCTaHABNVNBAOLLLVMU KOHCTH-
TYUMOHHbI CTaTyC IMYHOCTU, HO B TOMe Bpema bonee obLuue, Yem oTpacneBble YroNoBHO-NPaBOBble
OTHOLUEeHMA. TaKoe «yMHOMEHME» HE MPUBHOCUT ACHOCTU U CTPOMHOCTU B YYEHWE O MEKOTPACIEBbIX
CBA3AX YrONOBHOrO Mpasa, HarnpoTUB, MOPOMAAET ManornonesHble B NPakTUHECKOM OTHOLUEHUW AWC-
Kyccuu.

[onaraem, TO, YTO B KOHCTUTYLLMOHHOM NpaBe MMEHYEeTCS «OCHOBOMOJaraloLMMmn» OTHO-
lWeHUsMn B ccepe YronoBHOro npaBa B peasibHOCTM €CTb 3/IEMEHT, 4acTb TPaAMLMOHHbIX
KOHCTUTYLMOHHO-NPaBOBbIX OTHOLUEHMWii, ONpeAenAloLWMUX KOHCTUTYLLMOHHBIW CTaTyC TIMYHOCTHU M
rocyaapcTsa B /1l06bix 06nacTsax nx NpaBoBOro B3aMMOAENCTBUA. DTO U €CTb TOT CaMblii, KOHKpe-
TU3NPOBaHHbI ANA Leneil yronoBHO-NPaBoOBOro pPerynnpoBaHnA KOHCTUTYLLMOHHO-NPaBOBOi1 CTaTyc, O
KOTOPOM LLNa peyb BblLLe.

B utore, Ha ocHoBaHWMW NpefcTaBNeHHbIX PacCyKAEeHNI MOKHO BbICTPOUTD CNEAYIOLLYIO CXEMY:

— obnapas npaBOM Ha yCTaHOBNEHMe NPaBOBbIX 3arnpeToB W 06A3aHHOCTLIO UX cobntopatb Nop, yr-
pO30ii OTBETCTBEHHOCTU, rOCYAapPCTBO M IMYHOCTb BCTYNatOT B NPaBOBbI€ OTHOLLEHWA; 3TV NPaBo
1 06A3aHHOCTb COCTaBNAIT NPUPOAHbIA, UMMaHEHTHbIN NeMEHT NPaBOCYObEKTHOCTH yHaCTHU-
KOB NPaBOBbIX OTHOLLEHWI W BbICTYNarOT NPeAnocbiNKoii caMux NPaBOOTHOLLEHWIA; OHU PUKCU-
pytotca B KoHcTutyuun PP B KavecTBe NCXO[HOro Havyana NpaBOOTHOLLEHWU;

— KOHCTUTYLMOHHOE MpaBo OnpefenaeT OCHOBHbIE HaYana perynmpoBaHnsa yronoBHO-NpaBoBbIX OT-
HOLLEHMIA NOCPEACTBOM KOHKPETM3aLMM AnA 3TUX Leneii NpaBoBOro cratyca AMYHOCTU U rocy-
[apcTBa, hopMUPYET KOHCTUTYLLMOHHO-NPaBOBOI CTaTyC Y4aCTHUKOB YrONOBHbIX NPaBOOTHOLLIE-
HWiA, KOTOpbIIA BbICTyNaeT OCHOBOI ANA peanun3aLnmn yronoBHO-NPaBOBbIX OTHOLLEHMWIA;

— yronoeHoe npaBo hOpMUpPYET YroNOBHO-MPABOBOW CTaTyC Y4aCTHWKOB YrofOBHO-NPaBOBbIX OT-
HOLLIEHWIA, NapameTpbl KOTOPOro He MOTYT BbIXOAUTL 3a Npefenbl, 3aflaHHble KOHCTUTYLMOHHBIM
npaBoM.

Takoe NoHWmaHve B3aMOCBA3M YroNOBHO-MPABOBbIX U KOHCTUTYLMOHHO-MPABOBbIX OTHOLLIEHWA
MO3BONAET YTOYHUTb HEKOTOpble obLLMe NpeacTaBneHna O NpeaMeTe yrofoBHO-NPaBOBOro peryanpo-
BaHuA. Kak oTmevanocb, rocnofCTBytOLLLAA TOYKA 3PEHNA COCTOUT B TOM, TaKOBbIM MpPU3HAOTCA onpe-
OeneHHble obLLeCTBeHHbIE OTHOLLEHWA, yperynmpoBaHHble, Kak Mbl BbIACHWUAW, HOPMaMy KOHCTUTY-
LLMOHHOro U yronosHoro npaea. OfHako B COBpeMEHHOI nuTepaType bbina BbiCkaszaHa MHaA MbIC/b MO
noBofy copepmaHua oTpacnesoro npegmeta. B vactHocTu, A.3. MManuHckunii nuwet: «loTeHumanbHbIi
npegMeT YyrofloBHOrO NnpaBa — 3TO Te CTOPOHbI MOBEAEHNA rpakiaH U AelicTBUiA KONNeKTUBHbIX 0bpa-
30BaHWi, MHCTUTYTOB, KOMMYyHWUKaLWid, OTHOLLUEHWUI U APYrux 3NeMEHTOB COLMaNnbHOW AeicTBUTeNnb-
HOCTW, KOTOpble MOTYT ObITb U3MEHEHbI 1eErNTUMHO, T.€. B cooTBeTcTBUU ¢ KoHcTUTyumein PP n obuue-
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MPU3HAHHBIMW MPUHLMNAMU U HOPMaMWU MeMLYyHapOLHOro npasa. DTUMU CTOPOHaMK ABAAKOTCA: CO-
LepxaHue 1 npegenbl Npasa coBepLLaTb onpeneneHHble aeiicTeua (besgeiicteume); kpyr obasaHHoCTel
coBepLuaTb aeiicTeua (6e3pelictBue), B T.4. HEObXoAUMbIE AA HEAOMNYLLLEHMA 3anpeLLeHHOro noBeae-
HWA; U3MEHEHMe CTaTyCoB, BKNIOYAA IMKBUAALMIO N TpaHCopMaLMIO MHCTUTYTOB; 06A3aHHOCTM npe-
TepneBaTb Mepbl rOCY[apPCTBEHHOMO MPUHYMAEHNAN'.

NHTepnpeTupya ckasaHHOe, MOMHO BUAMMO He 60ACb ownbUTbCA, CKasaTb, YTO B NpeAcTaBne-
HuM A.3. XannHckoro npeameT yrofNoBHOMO NpaBa ecTb NPaBOBOI CTaTyC NuL,, K KOTOPbIM 0bpalLLeHbl
YrofoBHO-NpaBoOBble 3arnpeTbl. Takoe NoHVWMaHWe npegmeTa yrofoBHOIO Mnpasa, Mo HalleMy MHEHWIO,
YTOYHAET, HO He NMPOTUBOPEUUT COLMONOIMYECKOW UHTEprpeTaLum obbeKkTa NpaBoBOro Bo3felicTBMA
Kak OOLLECTBEHHbIX OTHOLLUEHWIA, MOCKO/bKY MPaBOBOW CTaTyC MOMET MbICIUTLCA TONbKO B pamKax
npaBooTHoLleHunii. OgHako npepnoxeHHas A.3. KanMHCcKkMM KoHuenuua oTKpbiBaeT bonee yaobHyto B
NPUKNaAHOM, MHCTPYMEHTANIbHOM acrneKTe rpaHb NpaBOOTHOLLEHWIA, No3BonAeT bonee 3puMo npepcra-
BUTb B3alMOCBA3b KOHCTUTYLMOHHOIO M YrOfOBHOro rnpasBa. MoMXHO BMO/He yBEPEHHO YTBEPHAaTb,
YTO M KOHCTUTYLMOHHOE, U Yroji0BHOE MPaBO MMEOT MpesMeTOM CBOEro perynupoBaHvA MpaBoBOi
cratyc nnyHoctu. C TOi NULWb pasHULEN, YTO ONPELENAIOT OHU €ro Ha pasNnyHOM YPOBHE U MpUMe-
HUTENbHO K PasfMyHbIM NPaBOBOM CUTyaLUAM. KOHCTUTYLLMOHHOE NPaBO 3aKpennAeT NpaBoBOii CTaTyC
NIMYHOCTU Ha ypoBHe 0bLLEeM YpOBHe, CO3AaBan ero B KayecTBe He3blbnemoil OCHOBbI 1A BCEX Mochne-
LYOLLUX BO3MOMHbIX MOgMdMKaLNiA, TOrfa Kak yronoBHOE NPaBO KOPPEKTUPYET U YTOYHAET 3TOT CTa-
TYC NPUMEHUTENBHO K CUTYyaL K OTBETCTBEHHOCTYM 3a OOLLECTBEHHO OMacHoe nosefeHue.

Udihnihwghp' <nnJwdnud putwpyynud £ uwhdwuwnpwlwu hpwyniuph b ppbwlwu hpwyniuph
dhole wnyw hnfuuwwygdwsdnipiniup’ ybepohuhu wuhpwdbowniegniup nhnwplybing ny dhuwju
nbuwyw, wjlu gnpdtwywu vpwuwynyentu niutignn W jnipopphtuwy Ybipnwdnieiniu wwhwugnn
fuunhp: Pwgwhwjnynwd | ppbwlwt optiuunpnigjuu wnwplwih 2powtwyhg «punhwunp Yup-
gwynpdwu Gupwlyw hwpwpbpnieniuutpp»  pwgwnbiint wuhpwdbtipunnyeniup, huswbu uwl
ppGwlwu optuunpniejwu 2powtwynid uwhdwuwnpwywu hpwynituph wnwpYuwih dwup Yugdnn
«hpduwpwn» hwpwpbpnieniututiph 2tiounwnpdwi wutywwwlwhwpdwnpnieiniup:

Annotation: The article is devoted to the complex and insufficiently studied issue of the relationship
of criminal-legal and constitutional-legal relations. The necessity of exclusion of “general regulatory”
relations from the scope of the subject of criminal law, as well as the inexpediency of highlighting the
“fundamental” relations in the field of criminal law in the scope of the subject of constitutional law
are proved. It has been established that the general subject of legal regulation in constitutional and
criminal law is the legal status of a person and the state, which is fixed, established and adjusted by
relevant legal norms.

<hduwpwnbp' ppbwlwu ppwyniup, vwhdwuwnpwywu hpwyniup, pphwlywu opbuunpniejwu
uwhdwuwnpwlwuwgnid, hpwjwlywu hwpwpbipnyeniuutn, hpwjwlwu Yupguynpdwt wnwp-
Yw, ppbwlwu hpwjwhwpwpbpniginiuubph unipyunutph hpwjwwu yupguwyhbwy:

Key words: criminal law, constitutional law, constitutionalization of criminal legislation, legal relations,
subject of legal regulation, legal status of subjects of criminal legal relations.

Knroyesbie cnosa: yronosHoe nNpaBo, KOHCTUTYLLMOHHOE MpPaBO, KOHCTUTYLMOHANN3aLMA YrONOBHOIO
npaea, NpaBoOBble OTHOLLEHWA, NPEAMET NMPABOBOro PerynmpoBaHua, NpaBoBoOii CTaTyCc Cy6beKTOB yro-
NIOBHOTO NMPaBOOTHOLLIEHNA.

" YronosHoe npaso. YuebHuk. T.1. O6wan yactb / Mog pea. A.3. Manunckoro. — M.: Topogeu, 2011. - C. 62.
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£/rsu4UL hrudnhLe 64 UrhUbhLUuLNghU / CRIMINAL LAW AND CRIMINOLOGY /
YIrOJIOBHOE NMPABO N KPUMUHOJIOIUA

UNuULGL3UL UsNrat63

bpwywpwbwlwb ghypnyginiiinh nnlynp, wpndbunp, << wpnwpwnwipnysywib
wlhwnbdpuyp ntlyinnp, 6N ppbwlwt ppwynitiph wdphnth wypndtiunn
ARAKELYAN SERGEY

Doctor of Legal Sciencies, Professor, Rector of the Academy of Justice of Armenia,
Professor of the Yerevan State University Department of Criminal Law

APAKEJIAAH CEPTEA
Lokmop ropududeckux Hayk, npogpeccop, pekmop Akademuu rocmuyuu ApmeHuU,
npogbeccop kaghedpsi yzonosHozo npasa Eply

AUTLUSULUL <ULSUSNronk@3NhLLENP NPULUUL <PULURLANPLENE®
SOME ISSUES OF THE QUALIFICATION OF CONSTITUENT CRIMES*
MPOBJIEMbl KBAJIMPUKALLUM COCTABHbIX MPECTYMNEHUIA*

Optuunhpp, dGYy hwugwywqdnud dh pwuh hwugwynp wpwppubtiph hwwnywuhoubipp dhwg-
ubny, unbindénud £ wjuwyhuh pwpn hwugwlwqgdbiph gnjnuypjwu hpwywpwuwywu hpdpp, npnup
ppbwywu hpwyntuph ghwingjwu dby punniudwsd b wuwub) punugwywi’: Uwutwghunwwu
gpwlwunypjwu dbe wju hwugwgnpdnipniutbpp tipptidu wujwuynwd Gu bwl «optuunpnpbiu
hwoyh wnujwd hwdwygnyeniuubip», husp ppbwlwu optuugpph ubippht dhwutnieyniu Yuqunn
tpynt Ywd wybh hupunipnyu hwugwywqdbph djuwupywywu dhwgdwu wpnyniup B

Stunipjwu dby putwpyynn hwugwupubtipp uwhdwuynwd Gu bwb npwbu hwugwgnpdnt-
pIntuubin, npnup pwnlyuwgws tu tpynt Yud wybih hwupnpbiu yunwugqwynp wpwppubiphg, npnughg
Jnipwpwuginip hupunipnyu hwugwlwqu E ubpywjwgunid, vwlwju ubippht dhwuunigjwu hb-
nbwupny nhnynud Gu npwbiu JGY hwugwagnpdnieyniu®: <wply b ulwwnb), uwlwju, np tdwu ww-
pwgwjind wjuonphuwy hwugwgnpdnipniuutinh 2wnphg wuhhdu Ytpwny nnipu Gu dund wjuwp-
uhutbipp, npnug hwugwlwqdbpp, ptlU, Gpynt hupunipnyu hwugwynp wpwppubiph dhwgdwu
wpryntup sbU, uwywju hupupu Ywpnn tu nhundb npwbu pwnyugwywu b npwyyb] hwdwww-
nwufuwu Ywunuubpny: Ujuwbu, ophuwl' pnuwpwpnieniup, npp uwnwpynud £ pnungegniu ud
npw uwywnuwihp gnpdwnntiny, Ywpnn £t nhuvnwpyyb npwbiv punuguywu hwugwagnpdniejniu:
Grbt wyjw| hwugwgnpénipniup uwhdwunn hhduwlywu hwugwlwaqdhg (L< pp. op.-h 138-pn

* Lnnwédp ubipywjwgyti £ 20.05.2020, gpwtunuyt £ 25.06.2020, punniuyt £ nnwwagpnyejwu 01.07.2020:
* The article was presented 20.05.2020, was rewiewed 25.06.2020, was accepted to publication 01.07.2020.
* Cratba npegctaBneHa 20.05.2020, peueHsuposara 25.06.2020, npuxaTta B nevats 01.07.2020.

"Uush Ynndhg ppbwywu optiupny wpgbws dh pwup wpwppubiph Ywwwpnuip, ppbwhpwdwywu unpdh
Yunnigwdpwjht wnwuduwhwwnynipjniuubpny W hwugwlwgitiph Ywnnigdwu optuunpuwwu nbfuuhlw-
Jny wwjdwuwynpywsd, nhinynwd £ npwtiu Gquiyh hwugwagnpdnipniu:

2 Lun npnud, pwnugwlwu hwugwgnpdnieinit uwpnn Gu dbwynpbi opbuunpnpbu hwayh wnudwsd huswtiu
hpwlwu, wjuwbu b pnbwwlwu hwdwygnieniuubpp: SE'u, ophuwl' Mankos B.MN. CoeokynHocTb npectyn-
nenwuii: (Bonpocbl kKBanudukaLmm n HasHadeHuA HakasaHuA). KasaHb, 1974, Lo 92:

3 St'u, ophuwl' Cabutos P.A. Teopus 1 NpakTKa YyronoBHO-NPABOBO KBANU(PUKALMU: HAyYHO-MPAKTUYECKOE
nocobue. M., 2013, t9 186:

PULAGN UNHUNPUIUSNREBUL U4UTHEUNUSh, Ne 1 (3), 2020
BULLETIN OF ACADEMY OF JUSTICE, N2 1 (3), 2020
46 BECTHUK AKALEMUN KOCTULIMN, N2 1 (3), 2020



o
\%\\\J 3L, .
< ¢

o
$

SN ~%
§N|‘§I{A‘§ urturutusnie3ut ubMursuUhU. / ACADEMY OF JUSTICE / AKAOEMUA KOCTULIMKA

hnnqwéh 1-hu dwu) pwgwnbup «pnunie)niu, npw uwywnuwihp gnpdwnpbint jwd wnnidnnh wuog-
uwlwu ypdwlu ogunwagnpdbinw hwwnlwupop' npwbu hwugwuph Yuwwnwpdwu Gnuuwl, www
pnuwpwpniejwl hwugwlwaqdp' npwbu wnwudhu, sh upnn hwugwynp hwdwpyby:

W[ funupny' pwnyugwywu Yunbih £ hwdwpb) wju hwugwgnpdnie)niuubpp, npnug hwugw-
Ywqgdh hwwnlwuhy £ dGY wy hwugwuph Yuwnwpnwdp: Spdwé punpnonedp, uwwju, dhwju punhw-
unip gdtipny £ pwgwhwjnnud putwpyynn Bplinyeh Enyeyniup’ swpwnwgnibing npwu ubphwnndy
dh pwpp hwwnlwuhoubip, npnup [pwgnighs wwpqwpwudwu Ywpphp Gu ggnud:

Wuwbiu, pwnugwywu hwugwgnpdniginiutbpp Yuqdjwsd Gu huswbu Gpyne Yud wybih
hupunipnyu hwugwagnpdnipniuutiphg, wjuwbiu | wjuwhuph dGYy hwugwagnpdniejniuhg, nph hwu-
gwlywqdh hwwnlwuhy £ ppbwlwu optuugppny uywpwagpywd dbly wj hwugwagnnpdnieiniup:
Thwup Ywpnn Gu Yuwwpyb) ng dhwju dey, wyl dGYhg wybh hwugwynp wpwppubipny: Uwu-
uwynpwwbu, <L ppbwlwu gnpdnn opbuugpph npnypubphu hwdwwwuwwuluwu' Gquyh hwugw-
Ywqgdbpny hwugwagnpdnipjniuutipp Ywpnn Gu Yuwwnwpyb) d6Y hwugwynp wpwppny, nph wp-
ryntupnid Ywpnn U wnwowuw| hupunipnyu hwugwlwqd wwpniuwynn dtyhg wybkih hwupnptu
Junwugwynp htinmbwuputip: Uuwédh ophuwy Ywpnn k dwnw)b) nhunwynpnipjwdp wnnngntgjwun
dwup yuwu wwwndwnbip, npu wuqgnnypjwdp wnwowgnb) £ winidnnh dwh (<< pn. on.-h 112-pn
hnnwéh 2-pn dwuh 14-pn. Ybwn):

Lutwpyynn hwugwagnpdnipnitubiph wnwuduwhwunynieyntt £ bwl wnwowgwsd hwugw-
ynp htnbwupubiph dhole thnfujuwwlygywonipiniut ni thnfuwywjdwuwynpywdnieiniup: Nwnh,
pwnyugwlwu hwugwgnpdntpjwu npulinpndutiph opjlyunpy bwfuwnpjwjutipu Gu.

w) hwugwynp wpwppubiph dhol gnpdwnnipwiht juwh wnlwjnieintup, nph ywpwgw)ntd
npwughg Jdbyp hwunbu § quipu npwbu dinwh Yuunwpdwu bnuuwy (ophuwly’ puwlwpwu wwo-
phuh dntnp gnpdtiny Yuwwnwpywsd gnnniegyniup, Ywuph Yud wnnnontpjwu hwdwp nwugwynp
pnunieintu gnpdwnpbiny’ wudh wnlwugnidp b wyju),

p) wwwnbwnwhbinbwupwiht Yuwwp, husny wywjdwuwynpwsd dh hwugwynp wpwppp nb-
nbpdhuwgunud £ Gpynt hwupnpbu Juwugqwynp hbinbwup, npnughg dbyp hwdwnpynid £ hhduw-
Ywu, huy djnwup’ wdwugjwy (ophuwy’ wnnnonyejwup nhunwynpniejwdp dSwup Juwu wywwndwnbip,
nnpu wuggnaniejwdp wnwowgnt| b wninidnnh dwh L wyju):

Pwnyugwlywu hwugwgnpdnieiniu b hwdwnpyntd n pb gwulwgwsd thnfujuwwygywsd hwu-
gwynp wpwppubiph hwdwnpnyeniup, wyj] npwug wju hwdwygnidp, npp uywpwgpywsd & pwpn
hwugwlwqdny' npwbu dhwutwlwu hwugwgnpdnigniu: Ujnwhup pwpn hwugwlywqih pwgw-
Yuwjniejwu wwjdwuubpnud wudh Ynndhg hwugwupubiph Yuwwwpnudp, wuqwd, Geb npwug dhol
wnyw k opjiyuinpy U untpjtiyuinphy ubipin thnfulwwywdnieinttu, duwynpnud £ hwugwgnpdnip)niuub-
nh hwdwygnipjniu (opptwy' wjwquluwihu hwpdwynwd Yuwwpbine hwdwp hpwgbu wwophup
atinp pbiptnt nGwpntd):

Cwny k ugkip bwl, np pwnyugwywu hwugwagnpdnipniuutiph opGuunpwywu Yuwnnigywdph
wnwuduwhwunyniginiuutipny wwjdwuwynpjwsd, Ywpbih £ wnwuduwgub) npwug hbnljw| nb-
uwlubpp'

w) hwugwgnpdniejniutiip, npnug hwugwywqdbipnwd bywpwgpywd pwnlyugnighs wpwnppp
hwtnbu F quipu npwbu dinwup ugpwpdwl Gnwbwly Yud dhong (ophuwly' wju pninp hwugwgnp-
dnipniuutipp, npnug hwugwwqdh hwwnwuhg £ pnunyejwt gnpdwnpnidp),

p) qniqwygywd hwugwagnpdniejniuutip, npnug hwugwlwqdbpnd wnyw & d&y hwigwagnp-
dnupynitip inwup hbyg qniquiigdwés (habne Jwupu upnd (ophuwl' funyhquunieyniup, npp gni-
gnpnyb £ wudh bywwndwdp pnunieiniu gnpdwnpbiiny Ywd nw gnpdwnpbiint uwwnuwhpny, hus-
wbu bwl niph2h gnypp nsuswgubiiny Yuwd Juwubiny),
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g) hwugwgnpdnipiniutbip, npnug hwugwywqdbipp wwpniuwynw Gu jpwgnighs hwtguynp
htyppliwbph wnwowgnid (ophuwy' dbnph Gpynt duny Yuwnwpynn hwugwagnpdneniuubipp),

n) hwugwgnnpdnieiniutiip, nnnugnud «hwbgwbpp Gpynt Yud wybh whdwbg tywpdwdp Y-
pwnywd hutp» bwpiwipbudws £ npwybu hwhgwlywaqdh npwlywy (wnwyby npwlywy) hwippljuwth)
(ophtiwy’ Gpynt Yud wybih wudwug wquwnipniuhg wwophth qpytip, npp Ywpnn £ Yuwnwnyby
huswtu dy, wiuwbu £ dGhhg wybih wpwpputipny):

Ywplnpnygjwdp W gnpdtwwt bywuwynipjwdp wnwuduwund £ pwnyuguwywi wju hwu-
gwanpdnipniuutiph npwynwdp, npnug hwugwwqdtipnd tywpwgpywd pwnyugnighs wpwppp
hwinbu £ quihu npwbu dinup Yupwpdwt tnwbwl ud dhong: L<inmbwpwn wju wfuwnmwupntd
Yputwnyytu dhong-hwugwgnpdnipjwt U wpryniup-hwugwagnpdnipjwu hwpwpbpwygniejwu W
npwydwu hphduwfuunhpubpp:

Cunhwunyp Ywunup hwdwdwju' punyugulwu hwugwgnpdniejwu nbwpnud, npp wwpne-
uwynud k£ Gpynt Ywd wybih quyph hwugwagnpdnieniuutiph hwunwuhoubip, pwqdwlypnyenitp
pwgwluynid £, b juunwpdwdp wbwp £ npwydh npwbu dbYy hwugwgnpdnieyniu: Ophuwl’ beb
wywqwywihu hwpdwynwu ppwywuwgynd £ puwlwpwtu wwophup dnwnp gnpdbiny, www
Ywwwpdwdp npwyynwd £ dhwju << pp. op.-h 175-pn hnnywsdh 2-pn dwuph 3-pn Yonny, L
Ipwgnighs npwynud pp. on.-h 147-pn hnnJwény sh wwhwugynid: Yw'd, oppuwl' beb wnwug
hwihpnwlybiint bwywwnwyh, hwugwynpp wywmndbiptivwht wwophup whpwund £ winidnnhu
Ywuph hwdwp Yyunwugwynp uywnuwipp wnwnt tnuuwyny, wwyw Yuwunwpjwsdp npwyynwd L
dhwyu £< pp. on.-h 183-pn hnnwédh 3-pn. dwuh 3-pn Yhwnny, b |pwgnighs npwyned pp. op.-h 137-
pn hnnyjwony sh wwhwugynd:

Pwgwnnip)ntt tu Yuqunwd wju nbwptipp, tipp punyuguywu hwugwgnpdnypjwu dwu Ywg-
dnn hwugwynp wpwppp hwjwuwp Yuwd wnwyb| pwpdp hwupwiht Juwugwynpniegynwu £ ubip-
Ywjwgunwd, pwu wdpnng pwnlwgwywu hwugwgnnpdnieiniut hupuhu: Wuwbiu, Gt pwnlwgw-
Gwtp dwu hwtnphuwgnn hwigwynn wpwpph hwdwn opbitipny bwpiwipbudws £ hwywuwn Yud
wybih fupun wuwiipphd, pwt wdpnng pwnlwguwlwt hwiugwagnpdnipywt hwdwp, www Yuywn-
ywédp wbpp £ npwlyly hwbgwagnpdnipinittibpnh hwdwlgnipyudp:

Twwnwlwu ypwyumhlywih niuniduwuppnieiniutbpp b nwnwuwquptuswlwu dwpdhuubph
woluwwnwyhgubiph htn wuhwwnwlwu gpnygubipp ywjnwd Gu, np hwugwgnpdniejniutbtin puwn
Ywwnwpdwu Gnwuwyh npwybiihu hhduwlwu pwpnnieintut wnwewuntd £ wju nbwpbpnud, Gpp
ppwywu optiuugpph <wwninty dwunwd wju Ywd wju hwugwgnpdnieiniup uwpwgnpyws b npwtiu
wj| hwugwuph Juunwpdwt Gnwuwy Ywd dhong: Liwu hpwyhbwlubpnd wnwy £ quihu npwy-
dw gifuwynp hwpgp. Yuwwnpywsdp wbwp £ npwyb) npwbu deYy dhwutwywu pwpn hwugwagnp-
dnipync’y, _E” hwugwagnpdnieiniuubph hwdwygnieyniu: Uju hwpgh wwwnwuluwup bu Yuiudwsd &
upwuhg, pE optiupp huswhuh Wwwwufuwuwwynipintt £ bwfuwwnbunid hwugwgnpénipjwu Yuw-
nwndwt bnwuwyh' npwbu hupunipnyu hwugwgnpdniejwu hwdwn:

Wuophuwy hwugwgnpdnieiniuutiph npwlydwtu hwdwp wnwotuwhbpp twjuwwwjdwu L,
wjuwbiu Ynsywd, dhong - hwugwagnpdnypjw b wpryntup - hwugwagnpdnipjwu hwpwpbipwygnt-
RWU wwnqnwip: “Hpwug hwpwpbpniygjwu punypep npn2tiint hwdwp wuhpwdtion £ hwulwuwi,
prE wpryn’p Uh hwugwagnpdniejwu hwwywuphoubpp ubpwnynud U dbY w)| hwugwagnpdnipjwu
hwugwlwqudnud, huy, bpbE" win, www h"us dwjwiny (wdpnnontejw’dp, pE" Jwuwdp):

Uuywdp wwngbiint hwdwp wuhpwdtioun £ hwodh wnub ynuypbn hwugwywqdh optiuunpw-
Ywu bywpwgpdwu nbGuuhlwih wnwuduwhwwynieniuubpp: Wuwbu, ppGwywu optuugpph hw-
dwlwnpquwihtu bipnwdniegyniut nt ppbwlwu hpwyniuph ghunnyegjwt dby pwqdopjtiyn hwugwgnp-
oniejniuutipnh npwydwu Ybpwpbinjw|] wpnmwhwjunwsé nbuwybinutipp pny| Gu tnwhu wnwuduwg-
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ubnL dhong - hwugwgnnpéniejwu W wpnyniup — hwugwagnpdniejwu hwpwpbpwlygniejwu htinlyw|
Gpynt hpwyhbwlubpp.

w) dhong — hwugwgnpdnieiniup hwunbu L quihu npwbu wpnyniup - hwugwgnpdniejwu
hwugwlwqudh hwunlwuhy,

p) dhong - hwugwgnpdnipiniup, L ninnwyhnptu uywpwgpywsd sk wpnyniup - hwugw-
gnpénipjwl hwugwlwaqunud, uwlwju opjhwnhy hpwlwuniejwu dbo wju Ywpnn £ hwunbiu qu
npwbu npw Yuwwmwpdwu dhong (Enwuwy):

Unwoht hpwyhbwynd funupt wnusynid £ Gquyh pwpn pwnyugwywu hwugwagnpdnie)niu-
ubiph Ywnnyght, npwhuh wWwjdwuubpnd huwpwynp £ Gpyne tnwppbpwy.

1) Gpp wpryntup - hwugwgnpdnieintut wdpnnontejwdp Yjwunid £ dhong - hwugwagnnpdnt-
pIntup, puwn Enypjwu, gnpd Gup nibunwd ppbwhpwywlwu unpd - dwup b unpd - wdpnnoh
dpgwlgnipjwu htwn: Un nbwpnwd hwugwagnpdniejniuutiph hwdwlygnieiniup puwgwlwynid £, huy
Yuwwnwpdwdp npwyynid |k npubiu Gquyh hwugwgnpdniginiu: Ophuwl' el Ynnnwnunp Yuwnwp-
ynw £ puwlwpwt wwophuh dntinp gnpdbint tnwuwyny, wwyw Yuwwnwnpdwsdp npwyyned £ dhwju
£ pp. op.-h 176-pn hnnwédh 3-pn dwup 1.1-pn Yewnnd, b jpwgnighs npwynid << pp. on.-h 147-
nn hnnjwdny (puwywpwup wudbnudfubihnyentup fuwfuwntip) sh ywhwueyntd,

2) ppbwhpwywywu unpdbiph dpgwlygnpiniup pugwlwinid £, uwwju nbinh £ niubunwd dp-
ong — hwugwagnnpdnipjwu hwugwlywaqdh hwnlwuhoubph dwutwyh Ywund wpnyniup - hwugw-
gnpdnipjwu hwugwlwqgdnid, husp wwhwugnid | hwugwupubph hwdwlygqwd npwynud: Opphuwy’
bt puwywpwuh wudbnudfubihnieniup fuwfunynd £ winidnnh wnnnoniejwup dhohtu dwupnt-
RJwu Ywd dwup Juwu wywwnbwnbiny, www Juunwpywdl wuhpwdbown £ npwyb) << pn. on.-h
147-nn hnnywsh 2-pn dwuny (puwlwpwuh wudtnudfubijhniyeyniup fuwfunbip pnuntenitu gnpdwn-
pbind) W 113-pn (nhwwynpnigjwdp wnnnontejwup dhoht dwupnyejwt Juwu wwwndwnbp) Ywd
112-pn. (nhunwynpnipjwdp wnnnonypjwup dwup yuwu wywwnbdwnbin) hnnjwdubpny:

Enynnpn hpwyhwyp, hugwtu Ybpp upytig, ubipwnnud b wju nbwptinp, tpp dhong - hwugw-
gnpdnieintuu ninnuyhnpbiu bywpwagpywsd sk wpryntup - hwugwgnpdniejwu hwugwywaqdnid (w)-
uhtupt' pwgwlwjnud  hwugwagnpdnigjuu punyugwlwu Ywnnygp), uwyuwju opjiyunpy hpwlw-
uniejwu dbo wju Ywpnn § hwuntu qu| npwbu winwhuht (dhong, tinwuwy): Uju wnnwing hwng &
Sdwagnul. wpryn’p wyjw| nbwypnud whwp £ gnpdh dhong - hwugwgnpdnypjwu W wpryniup - hwu-
gwagnpdnipjwu npwldwu Ywunup, b Ywiujwd wyn hwugwupubtiph Yjwudwu wunhbwuhg (Uw-
fuwwnbujwd wwwndh fuunnipiniuhg)’ Yuwnwpdwsdp npuyyh Yw'd hwdwygnyejwdp, Yw'd' npwtu
tquyh hwugwgnpdnieyniu: Uujwdh gwjnniu ophuwy £ Gpp fjuwpnwtuniggniup Yuwnwpdnd
hpwyntup ybipwwwhnn fud ywwnwufuwuwwynieintuhg wqunnn ywowmnuwlwu Ytnd thwuwnw-
pnne ogunwagnpdtint tnwuwyny: Uwutwynpwwbu, hwpg b wnwowunid' ujupwagpdwsd hpwyp-
dwynd huswt v npuyb) uwunwpdwdp. << pn. op.-h 178-pn b 325-pn hnndwidubipny twfuwnbu-
Jwd hwugwgnpdnipniuubph hwdwygnipyw’dp, pE wwonnuwlywu Yend hwunwpenine ogunw-
gnpdtnt hwuwnp wtwnp £ Juudh fuwpnwiunpuu hwugwlwqdnud' npybu npu junwpdwu
Gnwuwy:

Wu Juwwygnypjwdp L.d.YUniqubgnwt wnwownpynwd L. npnobint hwdwp wju Ywd wju
hwugwgnpdnigniup hwunhuwun £ J6Y wy hwugwuph Yuwwpdwu dhong (Bnwuwl), e ny,
wuhpwdbigin E Glub hwugwgnpénipjwu nbuwyhg: Grb hwugwupp, npp Ywwnwpdb) £ dby wy
hwugwanpdnipjwu dhongny, hwjwuwp Ywd wnwyb| vbnd £ ywwndynwd, pwu npw dhong — hwu-
gugnpdnipniup, www Yuwwnwpwsdp wbwp £ npuyyh hwdwygnigjwdp'”:

Lpbwgbnubphg ndwup k| gnunwd Bu, np udwu nbwpbpnid, npnabine hwdwp' Yunwpduwdp
tquyh hwugwgnpdnieiniu £, et wwhwugnwd £ hwugwagnpdnigyniuutiph hwdwygywsd npwynid,

! St'u KysHeuosa H.®. Mpobnemb! kanudmKkaumm npectynnenuii: Jlekumumn no cneukypcy «OcHoBbI kBanuduKa-
umu npectynnenuiin. M., 2007, ko 291:
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wbwnp £ hwodh wnub) 6y wy swihwupp Lu. ninudgniejwu opjtlunubph hwdwnpbijhnieiniup: Pwn-
Ywgwywu hwugwagnnpdnieiniutiph pwnwnphsubipp s6u Yupnn nnipu qu| ninudgnipjw inbuw-
Ywjhtu opjlywnh opowuwlyubiphg L pun Yuwnbgnppwih nt npwu hwdwwwwnwujuwt wwwndbihnt-
pjwU’ stU Ywpnn wybih yuwuquynp [hub] dJhwutwlwu pwpn hwugwgnpdnip)niupg':

Uy funupny, upywd pptiwgbnubipu wpnyntup - hwugwgnpdntejwu W dhong — hwugwagnpdnt-
RIWU npwydwu hwngp nwGhu Giunw Gu wju qunwtwphg, np, wulwfu Upwuhg, dhong - hwu-
gwagnpdnipntup tywpwgpywd £ wpnyniup - hwugwgnpénigjwu hwugwwqinw (hhduwyw,
npwlyjw], wnwyb| npwljwy), pE' ng, wuhpwdbiown b hwdbtdwunb| dhong - b wipnyniup - hwugwgnp-
onipyniuubiph uwuyghwubipp: Ywujwé wju pwuhg, L huswyhupt £ npwug uwuyghwubipp fuunnt-
RjwU wmwppbpniniup’ Yuwnwpdwsdp npwyb| w'd hwugwupubph hwdwygnipjwdp, Yw'd npwbu
tquyh hwugwgnpdnipjniu: Ujuhupt' upwup dhong - hwugwgnpdnipjwu W wpryntup - hwugw-
gnpdénipjwl npwldwu hwpgp nwdtithu ywpuwnhp s6U hwdwpnd wprynwup - hwugwgnpdniejwu
hwugwlwqunid dhong - hwugwagnpdniejwt hwwnlwuhoubiph ypwpbipjw) upndp (pwnlyuguywu
Ywnnygh gnyniejniup), W huwpwynp Gu hwdwpnud juwnwnpgwsdp npwbu Gquyh hwugwgnnpént-
RNt npwybp, unyuhuy, Gpp wpryntup - hwugwgnpdniejwt hwugwlwqgind pwgwwynud £ dh-
ong — hwugwgnpdnipjwu yapwpbipjw) upnwdp: Wuwbu, opptw' wywnbdpynu LU, Yninpjudglp
gpnud &, np Gt hwugwagnpdnipjwt Gnwuwyp bwfuwwnbiuynud £ npwbu hupunipnyu hwugwagnp-
Snip)ntl, www wju sh denuwagpynud hhduwlwu hwugwgnpdnipintuhg wnwudhu: Wnwhuh npw-
Ynwip bw Yuwnd £ unpdbpp’ pun punhwunipp b dwup nhwityupyuwih dpguygnipjw, wy ns ph
dhwutwlwt pwpn pwnyugwywtu hwugwgnpdnieiniuubph hwugwywqdtiph wnwuduwhwwynti-
pntuubiph htin?:

Uuywodht hwdwwpsdhp £ uwl U.Y. Sphgnpjwup, ny gununid k, np inwuwy-hwugwagnpdnt-
pIntup, npwbu Ywunu, upynd £ ppbwlwu optuugpph hwdwwwwnwufuwt unpdnid, LW ng dhowin
wudhowlwunptiu: Uyuwbu, ophtwy’ wwonmnubwlwu nhppu ogunwgnpdbju wjuwntin, npunbin wju
ninnwyhnpbt bwhuwnbujwsd £, ywonnubwwu hwugwagnpdnipniuutiph hwugwywqdbiph htin
hwdwygnipjwdp npwyt| sh wwhwugynd: Uwwju wju nbwpnid, Gpp wjn Gnwuwyp hwunnpbu
Yppwnynid £, pwjg hnnwdh nhuwnghghwynud, hppl hwugwlwqdh hwnlwuhy, sh ugynid, Yuw-
nnn £ dwqbi| unpdtiph dpgwygniejwu b hwpwyhg hwugwlwqgdbipp nmwpwugwwnbiint hwpgp: Syjw|
hpwyphtwyubpnud, Geb wwowmnubwywu nhpptu ogunwagnpdtiju wybih dwup hwugwagnpdnipe)niu
Ywuwnwpbint Gnwuwy k, wwyw Yuunwpwdp npwyynd £ npwytiv dhwutwlwu pwpn hwugwgnp-
onipyniu: Uhusnbin, Geb wwonnubwlwu nhppu oguwgnpdtp hwjwuwp Ywd wybiih dwup hwu-
gugnpdnip)niu k, pwu hhduwlwup, www wju whwnp £ npwyb hwdwygniejwdp®:

U.4d. Sphgnpjwup gnunid £ uwl, np thwuinwenebp, npnadutin, Yuhpubip Ytndtp b ogunw-
gnpdbp' npwbu wnwyb| J&& hwupwihtu Junwuguwynpnieniu niubignn hwugwagnpdnigyniutbipnid
gpwynp fuwpbiniejwu inwuwy, unyuwbiu Yuqdnd Gu dhwutwlwu pwpn hwugwagnpdnieiniu, wj|
ns b Ytndhph U hwlwwwwwuluwu wpwpph hwdwlygnyeiniu: Cun upw' Ytndhph Jdhongny
Ywwwpynn hwihounwynipniup fuwpnwfunientu £, huy wywounnubwywu nhppp swpwowhbihu
Ywuwwpynn Ytndhpp' Junwhnipniup swpwowhbine bnwuwlubphg deyu E: Ybndhpp Ywpnn &
hwpytipnhg funwuwthbnt, dwpuwubugnipjwu b pwqdwehy w)|, wnwyb| dwup hwugwgnpdniejnLu-

' St'u, ophuwy' Fphgnpjwu U.4. <wugwgnpdnipiniuubph npuldwu ghnwwu hhdniupubipp: Nwnuuw-
Ywu abnuwpy, Gpypnpn jpwgywsd Yyepwhpwwnwpwynieiniu: 6p.: KN hpww., 2009, totip 284-310:

2 St'u Kyapsasues B.H. O6wan Teopua kBanudukaumm npectynnenmii. Uzg. 2-e. M.: FOpucrts, 2001, kobtip 211,
229:

3 St'u 9ppgnpuiu U.4. <wugwgnpdnigniuubiph npwldwu ghwnwlwu hpdniupubipp: Gp.: <0< hpwa.,
2009, Eobipn 305-307:
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ubip Ywuwnwptbiint dhong (hubip: <Gunlwpwp, Geb, ophtuwy, luwpnwlunyeniup Yuwwnwpynid £ wywsy-
wnnuww Ytnd hwuwnwpnine oginwgnpdtint Gnwuwyny, wnweowpyynid £ win Ytindhph thwuwnp
Ylwub] fuwpnuwiuniejwu hwugwlwaqdnid b pugnighs snpwyt':

Uju dninbigdwup, uwwju, ndwp  hwdwdwjubi|, pwugh wju, puwn Enypjwt, hwlwnpniejwu
dbo £ dwnund hwugwgnpdnipiniuubph pwqdwyhnypjwi, dwutwynpwwbu, hwugwupubiph hw-
dwygnipjwu ppbwppwywlywu huunpunnunp htinn U fuwfunnd hwugwagnpdnie)niuutiph dhol
nhwiEyunpyulwu hwpwpbpnugniuutpp: Pwgh win' ppbwppwywlwu unpdbph dhole dpgulygnti-
RINLUp wwjdwuwynpnnp ns R npwugny bywpwagpywd hwugwagnpdnipniuutiph dhol punhwuntp
Ywwh gnjniejniut £, wy wyn hwugwupubiph opGuunpulwu ujwpwagpdwu bW hwugwywqdtiph Yw-
nnigdwu optiuunpwywu nbluuhlwih wnwuduwhwunynieniuutipp:

Uujwoh Ywwwygnypjwdp hwply E hwuwnby, np dhong - hwbgwagnpdnigniipn nwgnighs sh
dbnuwagpynid wudpt dhuyte wyt nGuypnid, Gpp wyt ninnuibpnpbt bywpwanpdws £ wprynitp -
hwbguwagnpdnipywl hwigwlwqdnd' npwbu Yapshtpu hwiplwpy (wyuhtipt' opiunpnnpbt hwpyp
wnbywd hwdwlygnipywt wuwydwbbtpnid) b wnwyby Jdend £ wwipdynid, pwt wdpnng pwnlwgu-
Gwt hwtgwagnpénipyniup: Uuwgwd pninp nbwptipnwd, Gpp dh hwugwagnpdnipniup jwwnwnynid
E wjuwhup wpwpph dhongny, npp' npwbu hupunipnyu hwugwagnpdnipiniu, twfuwwnbudws £ <<
ppGwlwu optitugpph <wwnniy dwund W nnipu £ gunuynid wipryntup - hwugwgnnpdniejwu hwu-
gwlwquh tywpwagpnipjwu 2powuwlutiphg, Ywwnwpywdp wbiwp £ npwlyyh hwugwupubiph hw-
dwlgniejwu Ywunuubpny' wulwfu upwuhg, b huswhupu § ppEwywu optuugppny dhong - hwu-
gwgnponypjwu b wpryniup - hwugwgnpénypjwu hwdwp uwhdwuywd wwwnhdubph hwpwpbpni-
pintup (wnwyb fuhuwn b, pE wnwyb| dbnd): <Gnbwpwp, ophtwl' Gpb hwihrnwyniypniup Yw-
wmwnpynw £ hpwyniup yGpwwwhnn fuwd wywwnwufuwtuwwnynypintuthg wqwunnn wwnnwywu
ytnd thwuwmwpenine oguwgnpdtint Ywd Yytnd thnntip, wndbtienetp hpwgubint dhongny, wuww
Ywuwnwpyqwédp, << pp. op.-h 178-pn. hnnjwdhg pwgh, wuhpwdbown £ npwyt) uwl << pp. op.-h
325-pn Ywd 202-pn hnnyjwdubipny:

Pwnyugwlywu hwugwagnpdnipiniuutiph optuunpwlwu hupunipnyt Yunnigwdpp huwpw-
Yynpnipntt £ vnwhu qguwhwunbiint bwb npwund dgY wy hwugwgnpdnipjwu ujwpwagpnipntun:
Uyuhwyun E, np punugwulwu hwugwgnpdniginiuubph wwpwgwind wntkinh £ niubund dhong -
hwugwgnpdniejwt b wpryntup — hwugwagnpdnipjwu hwugwlwqdtiph hwwnlwuhubph Yluwunid:
Cuwn wynd, wjuwyhuh hwugwgnpdnipiniuubiph optitunpwywu Ywnnigwdph wnwuduwhwwnynt-
pintuubiph hwoywndwdp, Yunbih § wnwuduwgub) Yuwudwu Gpynt hpwydphbwy' 1) ppy (wdpnnow-
Gwi) U 2) dwutiwlyh:

Lptiwywu hpwyniuph nnyunphund b nwunwywu ypwynhlyuwind wjwunwpwp punniutp b
wju dnnbignudp, puwn nph' pwnyugwlwu hwugwgnpdnipjwl pwnwnphs wpwppubph Ywudwu
hwpgp |nwtijhu wuhpwdtion £ hwdbdwwnbi| hwugwagnpdniejwu-dhongh W wdpnne pwnyugwlywu
hwugwuph hwdwp twfuwnbujwd wwwnhdubpp: <wdwwwwnwufuwuwpwp, ppbwhpwywywu
unpdbiph uwuyghwubipp hwdbdwwnwlwu Ybpndnigjwdp huwpwynp k£ nét| hwpgu wju dwupt,
b wyn hwugwlwqubph dhol Yiwunwip (phy k, pE' dwutwyh: Uwutwynpwwbu, beb wpnyniup -
hwugwagnpdnipjwu hwdwp ppbwlwu optuugppny twjuwwnbujwsd wwnhdu wnwyb| fuhuwn k,
pwu vhong - hwugwagnpénipjwu hwdwp bwjuwwnmbujwdu £, www optuunhpu wyn unpdtiph hw-
pwpbpnieniuutipnd dwuwsk| £ wdpnnowlwu Yjwudwu huwpwynpnieiniup: UhLunyu dwdw-
uwy, tipt dhong - hwugwgnpdnipjwu hwdwp ppiwlwu optitugppny twjuwwnbiujwsd wwwnhdp
hwywuwp Ywd wnwyb| fuhuwn £, pwt wpryntup - hwugwagnpdnypjwt hwdwp bwfuwnbujwdu k,
www nbkinp £ niubund dwutwyp Yuund, huy yuwmwpydwsdp npwyynd £ hwugwgnpdnieiniuutinp

' Sb'u Unyu wbinnud: St'u bwl' Kypc yronosxoro npaea. B 5-tn 1. T. 3. M.: 3epuano-M, 2002, ky 74:
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hwdwygnypjwdp: Wuwntin gnpdnud £ wju impwdwpwunieyniup, np bdwu wywjdwuubpnd pwnlw-
gwywu Ywnnygny uywpwgpywsé wprynitup-hwugwagnpdnipjwu hwugwywaqdp sh Yuwpnn wdpnng
dwywny hp dby ubpwnb] hwjwuwp Ywd wnwyb| fuhun ywwndynn dhong-hwugwgnnpdniejwu
hwugwlwqudh pninp hwwnfwuhpubipp, husp ywhwueonid | [pwgnighs npwyned:

Wuwtiu, bt hwugwuph Ywunwpdwu Gnwbwlt hupupht hwywuwn Yud wnwyby Jippwbiqu-
ynp £ (hwjwuwn Yuwd wnwyb) fuhun £ ywindynid), pwu wju hwugwagnpdnipnitup, nph Ywwnwp-
dwtu hwdwp Yppwnynwd £, wwyw wpwppp npwyynwd £ hwbigugnnpdnyeniutinh hwdwlygnipywdp:
Oppuwy’ el wudhu wqwwniyeniuhg wwophuh qpybihu upw wnnnonejwup wwwndwnynid &
dwup Yyuwu, www hwugwynph wpwnppp Gupwyw £ npwydwu <L pp. op.-h 131-pn hnnwdh 2-pn
dwuh 2-pn Yoinny U 12-pn hnngwsdh 1-pu dwuny: Uhusnbin, wju nbwpnid, tipp hwugwuph Yuw-
wmwpdwt Gnwbwyt wnwyty Jppwbquynp sk (ppbwywu opbupny wybiih fuhuwin sh ywwndynid),
pwl wju hwugwgnpdnipntup, nph hwdwp Yhpwnynwd £, www wyu Yuubdnd £ hhdbwluwt hwb-
gwlwqdnid b jpwgnighs sh npwlynid: Oppuwly' Gpb wquwnnegyniuhg wwophuh gpytihu winidnnh
wnnnontpjwup wwwnbwnynwd £ dhoht dwupnipjwt Juwu, wuww wyn pnunypjniup’ npuybu hwugw-
gnponyEjwu Gnwuwy, Ywuynd £ wudhtu wquunnientuhg wwophup gpybint hwugwywqind L
hupunipnyu sh npwyynid: Uju nbwpnwd hwugwynph wpwppp npwyynd £ dhwyu ££ pp. op.-h
hnnywd 133-h 2-pn dwuh 2-pn Yhwnny:

hpwyhbwyu wy E, Gpp hwugwuph Yuwwnwpdwu Gnwuwyp, npu hupuht pp. op.-h dby wy|
hnnwény twfuwwnbiujwd hwugwagnpdnieiniu k, <wwnniy dwuph hnnjwsdh nhuwynghghwjntd ulw-
nwanyws & yntypty-npnzwlh duny: W) funupny’ Gpp nhuwnghghwt pnduitunwynud £ dhwy Yud
Ynuypbiin Bnwuwyp (Bnwuwlubpp) yepwpbpjwg uond: Oppuwly' << pp. on.-h 359-pn hnnqwidh
(ghudwnwjnnutiph thnfuhwpwpbipnyeniuutph wunuwgppwjhu Ywunuubipp fuwfuwnbipn upwug
dhole unnpwnwunipjwl (Gupwlw)niejwu) hwpwpbpnieniuutiph pwgwyw)nyejwi nbiwpnid) 2-nn
dwup 4-pn Yewnnd' npwbu nmdjw hwugwgnpdniejwu dhwy nwuwy, uwpwgpyws £ hwugwupp
wudh wnnnontpjwup phrl Ywd dhoht dwupnipjwu yuwu ywwnbwntijny uwnwpbp: <Gnbwpwn,
Greb wyjw| hwugwupp Ywwwnpynd £ wudh wnnnonyejwup phiel Ywd dhoht dwupnipjwt Juwu
wwwnbwnbny, wwyw updwd hnnwsdh 2-pn dwuu hp dby ubpwnnd E pp. onp.-h 113-pn U 117-pn
hnnwéubtipny uwfuwwnbiujwd hwugwagnpdnie)niuutiph wpryntupnd wnwowgwd htinlwupubpp,
U Yuuwnwpqwdt win hnnwdubiph hwdwygnigjwdp sh npwyynid:

UhUunyu dwdwuwy, tpt << pp. on.-h 359-pn hnnwédny twfuwunbujwsd hwugwupp Yw-
wmwnynw £ wudhu é6dtiny (plipl Juwuh hwnwupoubp swwpniuwynn dwpduwlwu Juwudwsdp
wwwnbwnbny), wwyw Ywwnwnpjwsdp Ywuynw £ 359-pn hnnywdh 1-pu dwuny b pp. op.-h 118-nn
hnnywadny |pwgnighs sh npwyynwd: Uhusntin, Gt ghudwnwjnnubph thnfuhwpwpbipniejniuttipp
Ywunuwgppwjhtu Ywunuubipp fuwfunndp Yuwwnwnpynwd £ wudh wnnnonyejwup dwup Juwu wwwn-
dwnbiny, wwyw Yuwwnpyjwsp, 359-nn hnnjwsh 1-hu dwuhg pwgh, wbwp E jpwgnighs npwyyh
<L pp. on.-h 112-pn hnnywdh hwdwwwwnwufuwt dwuny Ywd Ytunny:

Wuwhuny, duwybpwbin wju punugwywu hwugwagnpdnipiniuutiph npwlydwu Ywunup,
npnug hwugwlwqdh hwwnywupy £ dbYy wy hwugwuph Yuwwwpnwp' npybu npw juwnwpdwu
Bnwuwy (dhong), Ywnbh £ wub), np uunwpdwdp npwyynid £ dhuwytr nnwbu Gquyh hwtigwagnp-
énieynit wju nbwpnid, bpp.

w) winwhup Gnwbwyp (dhongp) twpwapduwé b punlugwlwt hwugwagnpényayniunid” np-
whu hwtgwlwquh opylljippy Ynndh wwpynunpp huplwipy,

p) wn bnwbwlp hwdwp' npybu htptunipnyt hwbgwaqnpényaynit, ppbwlwt optiugppnid
bwhiwippbudws b wnwyby dend wuwiipphd, pwt wdpnng punlwgulwt hwigwagnpdnipywt hwdwp
huptp:
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Wu Yuwwygnipjwdp, hpwywyhpwn wypwlumhywih dhwutwywunyeiniup bW winidnnh hpw-
Ynwupubiph nt opptwlywu owhbph wpnyniuwybn ywonwwunigntut wwwhngbint bwwunwyny,
L nwunwfuwgniejwu Ynitighwih 2017 pwywuph hnyunbdptiph 27-h npnadwdp wpnwpwghnpbu
wpdwuwanyb £, np «(...) gnyp hwippunwybint hwdwp gnyp Juwubjhu Ywd nsuswgubjhu wudp
pninp nbiwpbpnd gnpdnud £ ninnwiyh Ywd wuninnuyh nhnwynpniejwdp, b wju hwjwuwpwwbiu
pungpynud £ bwb pdwd gnypp yuwubp Ywd nsuswgubp: Uudp ghwnwygnd t, np puwwupwu
wuwophuh dnunp gnpdtiint hwdwp Juwunid E gnypp, bwfuwwnbunud £ npw wprynitupnud iinidnnpu
Juwu wwwbwnbip b gwuwunw £ nw fwd wnujuqu ghnwygwpwn pny| £ wnwihu: buy ybpp
UpJwd thwuwmwpynid funupt, puwn Enjw, hwugwynp ninudgniejwu bwywwnwyh dwupt k, npp
£ ppbwywu optiuugnph 185-pn hnnywdény twiuwwnbuwd hwugwlwaqdp sh puwgwnnud: UYGihu,
gnpduwywuntd Yhpwnynn dnintignip sh wwwhnynid dwpnnt hpwynwuputiph ppwhpwywywu
lhwpdtip wwownwwunieniup W, ophtwy, 10.000 ££ npwd wpdbpny gnypp hwihonwybint hwdwn
1.000.000 << npwd wpdtipny wwwnp pwunbint nbwpnud ppbwywi opbuph wwonwwuntejwu
wnwy £ wnuynwd pwgwnwwbu hwihaunwlywsd gnyph tfwndwdp ubithwlwuniejwu hpwyniupp,
huy Ypwd wytih J&é gnypwihu Juwup ppbwppwjwulywu wwonwwunieiniuhg nnipu £ dunwd»:
Uhlunyu dwdwuwl, ufwwnp nubuwing depngpjwip’ Ynighwu wndjw) npnpdwdp uwhdwub &
npwydwu hbnlw| Ywunup. «wju nbwpnd, Gpp wudp puwywpwu, ywhbunmwpwu Ywd ohunt-
pIntu dnunp gnpdbiiny gnnnipyniu (wjwquynieniu, Ynnnwnun) Yuwwpbipu, win pynud’ dnunp
gnpdtiint hwdwp, nhnwynpniejwdp nsuswgnt] Ywd uwub £ wninidnnh qquwih swihtph gnypp, npp
sh hwunhuwgb] hwithanwyniejwu wnwpyw (ywwn, nnin, thwlwu, Yuwhnyp b wyu), wwyw ybpop-
Uphu wpwppp wbwp £ npwyb) hwugwgnpdnieiniuubiph hwdwlygniyegjwdp' npwbu puwlwpwt (ww-
hGuinwpwu Ywd ohunteiniu) wwophup dniinp gnpdbiny Yuwnwpywsd gnnniejniu (wjwquyniejniu,
Ynnnwntwn) U gnypp nhunwynpnyejwdp nsuswgubp Ywd Juwubp:

Wuwbu, ophuwy’ Gt wudu niphoh gnypp qunuup hwihounwybine tywwnwyny Juwund
Ywd nsuswgunid £ wy| gnyp (npwd hwihanwybint uywwmwyny Ynnpnd £ pwuyndwn fuwd wwy-
ptigunud £ shpyhgqynn wwhwpwt), wyw hwdwwwnwufuwu hwugwwqdh wy hwnwuppubiph
wnywyniejwt nbwpnd hwugwynph wpwppp wtiwp £ npwydh hwugwgnpénipniuubiph hwdwy-
gnipjwdp (<< pp. op.-h 177-pn W 185-pn. hnnywédubtiph hwdwwwwnwufuwu dwubipnd Yuwd (W) Yy&-
wnbpny), pwuh np gnypp nhunwynpjw) nsuswgubnt Ywd Juwubiine hwugwlwqdp nnipu £ gnnnt-
pjwlu hwugwlwqdh uwhdwuubphg»':

Uuhpwdtion £ uwunh niubuwy, uwwju, np Ynjtighwh npnodwdp uwhdwuwd' hwugwgnp-
onipniuubiph npwydwu updwd Ywunup wbwnp £ Yhpwndh ng dhwjt wju nbiwpbpnud, Gpp wudp
puwywpwtu (Wwhbunwpwu Ywd shunyeynit) wwophup dnwwnp gnpdtiiny £ jwwnwpnid gnnniejniu
(wjwquynigyniu, Ynnnwnun), wyle wy; nbwpbpnid, win pyYnd’ hwuwpwly gnnniyejwu ywpwagw-
jnud: Pwut wyu £, np gnypp nhunwynpnipjwdp nsuswgubnt fwd Juwubiint hwugwywqdp nntpu
gunuynid hwippnwynipjwu hwugwywqdbtiph opowuwlyubphg: Pwgh wyn, uyuwpwgpywsd nbwpb-
pnwd gnpd niubup hpwlywu hwdwygniejwu hbwn:

<< pphwlwt opbuugppnud’ pun Yuwnwpdwu Bnwuwyh npwlywi npny hwugwlwaqdbph Yw-
nnigwoépnid, bwjuwwnbuwsd £ bwl hwugwupp wuwpynbbwlwt nhppt ogyprwgnpdtny Yuiypw-
nbyp: UhWunyu dwdwuwl, pp. op.-h* « MGnwywu dwnwjnipjwu nbd ninnywd hwugwgnpdnieniu-
ubipp» gjfund bwjuwwnbugwsd Gu wnwudhu hwugwagnpdnie)niuutip, npnup wWwounnubwlwu nhppu
ogunwgnpdtiint hupuntpnyu npulinpnidubip Bu (ophuwy’ 308-pn hnnwény twuwwnbuwd' wws-
wnubwlwu |hwgnpnienuttpp swpwowhbp): Wu wnnwng hwpy £ ugt, np ywonnubwywu
nhppu ogunwgnpdtijit wju hwugwagnpdnieiniuutipnid, npnug hwugwywqdtipnwd wju bwfuwwnbiu-

' Sb'u << nuunwpuwgniejwu Ynibghwih 2017 pwlwuh hnyubdpbph 27-h npnanidp:
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qwsé £ npwbu npulyjw hwinlwuhy, dh nbwpnud Ywpnn £ npwyyt npwbiv iquyp hwugwgnpént-
RNy, Jinwund’ wwounnubwlwu hwdwwywwnwufuwu hwugwgnpdniejwu htin hwdwlygnigjwdp:

Ldwu hpwypbwyubpnd npwlydwu Yuwunup hGnwiu k.

- bpt wwympnubwlwl nhppt oqgynwagnnétyt wytyh Swin hwhgwbp Yuwpwnpbne tnubwl L,
wuww Yupwpdwdp npwlynid £ npwybiu Gquihh pwpn hwtgwagnpdnienid,

- bpbt wwympnnubwlwl nhppt ogypwgnpdtyn hwywuwpwwbu Yuwd wnwyby fuhupn b wuwind-
ynud, pwt wdpnng hwigwagnpdnygyniip, nph Yuypwnpdwt hwdwn ogypruwgnpdymd b wyn nwbiw-
bp, www Yuypwndwdp wbypp £ npwlyh hwtguwagnnpdnyenitilnh hwdwlygnipywdp:

Wuwbu, ophuwy' breb qubph swpwowhnup Yuwnwpdnd £ ywonnubwlwu nhppu ogunw-
gnpdtiiny, www Yuunwpywdp npwyynd £ dhwyu £ pp. on.-h 190.2. hnnywsdh 3-pn dwuh 3-pn
ytwny: UhLunyu dwdwuwy, Gebt wudh Ynndhg, wwowmnubwlwu nhppu oguwgnpdytiiny,
fuwfunynid £ wy| wudh bwdwlwagpnipjw, htnwfunuwiht funuwlygniejniuutiph, thnuwnwipt, ht-
nwgpwlwu Ywd wy hwnnpnnudubiph qunuuhnieginiup, www fuwnwpdwsp, hwdwwywwnwufuwu
hwwnlwuhoubiph wnlw)niegjwu nbwpnwd, wbwp £ npwlyyh hwugwgnpdnieiniuubph hwdwygnt-
pjwdp' << pp. op.-h 146-pn hnnwsdh 2-pn dwuny U 308-pn hnndwdh 1-hu dwuny:

UhUunyu dwdwuwy hwpy § pungdt), np, et wju Ywd wju hwugwagnpdnieiniup hwunhuw-
unud £ dbY wy hwugwagnpdnipjwu inwuwy (Jhong), uwwnwpywdp Ywpnn £ npwyytip npwbiu tiqu-
Uh hwugwagnnpénieniu dhwju pwnyugwlywu hwugwgnpdnipjwt Ywnnygh wnlwjnypjwu nbw-
pnwd: Uhugnbin, beb puwgwwynid £ punugwlwu Yunnygp (ophuwy’ wnyw k Gquyh wwnpg hw-
gwlywaquny hwugwanpdnipjnit), bW wpwppp Yuwnwpynud £ hwugwynp Gnwuwyny, wwyw Yuwnwnp-
qwép duwynpnud £ hwugwagnpdnipniuubph hwdwygnienitt (wju ywpwgwinwd pugwlwjnid k
Uwl ppwhpwywlwt unpdtiph dwuh b wdpnnoh dpgwlygniejniup):

Wuwbu' bl hwugwupp Yuwwwpbihu Yhpwnynd £ wwonnubwlwu nhppu ogunwagnpdtne
Gnwuwyp, pwig hnnwsdh nhuwynghghwynud pwgwlwjnd £ npw ybpwpbipjw npuk uond, www
wdbu nbwpnw Yuwnwnpywsép wbwnp £ npwlyyh hwugwgnpdnyeniuutiph hwdwygnipjwdp. Lpbw-
Ywu optuugpph hwdwwwwwufuwu hnnwdny, hnnwdh dwuny Ywd (L) Ybunny b ywonmnubiw-
Ywu hwugwagnpdnipniuutiph hwdwn Wwwnwufuwtwwnynie)ntu bwjuwwnbunn hwdwwwwnwufuwu
hwugwlwquny: Ophuwy' beb pYbwpynipgjwtu qunuupniyeiniup fuwtungnd £ wudh Ynndhg hp
wwonnubwlwu [hwgnpniejniuutipp swpwowhbine tnwuwyny, www Juwnwnpjwsdp, hwdwww-
nwufuwt wy] hwwnwuhubph wnwjnyejwu nbwpnwd, wbwnp £ npwyyh << pp. op.-h 154-pn L
308-pn hnnywadubtipny twiuwwnbuwsd hwugwagnpdnypniuutiph hwdwygnipjwdp:

Npwydwu nyjw) Ywunup Yppwnynd £ twb wjt pwnyugulwu hwugwgnpdniginiuutinp
npwytihu, npnug hwugwlwaqdbph (npwlw| Ywd wnwyb) npwlyjw)) hwinwuho £ pnbinysjwt gnp-
dwnpnudp: Uuwbu'

- bGpp pwpn pnbwpwppuyghti hwtgwagnpénipywt hwdwn ppbwlwb opbuugnpny bwpiwippbu-
ynid £ wnwyby upuyn wuwiphd, pwti wyn hwbgwipp Yupwnpdwt Gnwbwly hwdwnpynn pntnyeyw
hwdwpn £, wpwppp npwlynid £ dpuyt pwpn hwbgwagnpdniypywt hwdwp wwypnwupuwbwgpyniygynit
bwhiwipptunn hnndwény (hnndwsh dwuny Yud Ybippnd) b pnbunigywt gnpdwnpdwl thwupnt
wnwbdht sh npwlynid (ophuwy' Gt pnuwpwpnieniup Ywwnwpynud £ wudh wnnnoniejwup nh-
wnwynpuwy rbrlL Ywd dhohtu dwupnipjwt Juwu wwwndwnbiny, wwyw Yuwunwpjwdp npwyynwd £
dhwju << pn. on.-h 138-pn hnngwédny),

- bpp pwpn pnbwpwppuyhti hwtgwagnpénipywt hwdwn ppbwlwb opGuugnpny bwpiwppbu-
Yws wuwiphdt wnwyby dbnd £, pwt gnpéwnpywé pnunygyuwti hwdwn htptininnyt wwipwupuw-
bwpynipynill bwpuwipbunn hnndwdh uwbyghwt £, uwd hwywuwn npwt, wwyw ugpwpydwdp
wbyp E npwlyh hwhgwagnpdnipyniitibph hwdwlygnipywdp (ophuwl' Gl pnuwpwpnignu Yw-
nwnbijhu tninidnnh wnnnonijwup nhinwynpniejwdp wwwnbwnynud £ dwup Juwu, wuwyw Yuwnwp-
qwép, pwgh << pp. op.-h 138-pn hnnywodhg, wuhpwdbion £ npwyt| uwl << pp. op.-h 112-pn
hnnwdh 2-pn dwuh 11-pn YGuinny):
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Wu wnnwind pwpnwanyu fuunhpp, npu wnwy £ qwihu, dhong - hwugwgnpdénipjwu W wp-
ryntup — hwugwgnpénipjwu hwdwp bwjuwwnbujwsd uwuyghwubiph fuuwnnieiniup hwdbdwunbint
ghwnwwunptu hhduwynpdwsd swhwuppubiph b Ynuypbiw-npnpwyp dbennhlwih pwgwyw)nt-
pIntuu £ LEpYwynwu ppiwywu ppwyniuph nnyupphund b nwnwwiu wypwynpywind pwgw-
Yuwynud BU wju huinwy swhwuhoubipp, npnug hhdwu Yypw Ywpbih £ wub), np dhong - hwugwgnp-
onipntup hwywuwn Ywd wnwyb) fjuhun £ wwundynid, pwt npw wpryntup — hwugwagnpdniejniup,
L nw hphdp punnwubiny’ (ndt) npwydwu gfuwdnp hwpgp. uwnwpdwdp npulyb npwbu dey Gquiyp
hwugwanpdnient’u, pE" hwugwagnpdnieiniuubph hwdwlgnieniu:

Cwoyh wnubiny ppbwlwu hpwyntupnid hwugwgnnpdniginiutiph nbuwlwihu hwpwpbnni-
RIwU Ytpwpbinjw) wnyw dnuinbignwdubipp, huswbu twl ££ pp. on.-nud ywwnhd bpwuwybint punhw-
unip Ywunuubpp (61-pn hnndwédh 3-pn dwup hwdwdw)t' bwuwnbujwd ywnhdubphg wnwyb)
fuhunp bowuwyynid k, Geb ujwq fuhun wnbuwyp sh Yupnn wwywhnyb] ywndh uwywwnwubpp)'
Ywpbh £ ubpyujwgub) hbunlyw) wignphedp, nph hwoqwndwdp htwpwynp £ hpwlwuwgub
ppGwhpwywywu unpdbiph uwulyghwubiph hwdtdwwnwwu Ybpndnyeniu. 1) Gpynt uwuyghwub-
nhg wnwybi fuhuwn £ wju, npp ywwnhd £ uwfuwwmnbund wnwybi| Swup hwugwagnpdnypjwu hwdwnp,
2) dhliunyu wmbuwyh hwugwgnpdnieiniuubiph ywpwguwjnd wnwybi fupun Yhwdwpyh wju uwuy-
ghwu, npp bwjuwwnbunid £ wquunnieintuhg qpytiint hbun juwywsd ywnhd (ywwinhdubn), 3) wqu-
nwgpyiwu htin juwywsd ywwinhd twiuwwnbunn uwuyghwubiphg wnwybj fuhuwn Yhwdwpyh wju,
npnud Uywpwgpywd wwindh ybpht uwhdwutu wnwyb) pwnép t, 4) twhiwnbujwsd wywunhdubph
ytiphu uwhdwuubtiph hwywuwpnipjwu nbwpnid wnwyb| fjuhun Yhwdwpyh wyu, nph unnphtu uwh-
dwutu wnwyb| pwpép k, 5) uwuyghwubiph fuunnieiniup Ywpnn £ npnayb) bwle npwugnid (pugnt-
ghs wuwndh wnlwjniejwu W npw wwpwnwnhp |hubnt hwuqudwupubph hwoqwndwdp:

Pwgh wyn, wwwnhdubiph fuunnieiniup hwdtdwunbijhu wuhpwdtow £ hwodh wnub) ng dhwju
wyn hwugwgnpdniejniuutph hhduwywu hwugwlwqgdbph uwuyghwubpnud twjuwwnbuwsé ww-
nhdubpp, wyl npwyjwi b wnwybp npwljw| hwuqwdwupubpny hwugwlwqgdbiph uwulyghwubpp:
Wuwbiu, ypndtunp L.4. hunquidnjw-tutiqujp wpnwpwghnpbu uywwnid £, np wpwppt wuhpw-
dboin £ npwlyb) hwugwgnpdnigyniuubiph hwdwygnipjwdp, bt unpd - wdpnnou hp dbe wwnnt-
uwynud £ unpd - dwup dhwju hhduwlywu hwugwlwqdh hwnlwuhpubpp':

Wu gwnwthwph hbnwgw qupgugnudp pny| § wwihu duwynpbint punyugwlwu hwugw-
gnponyjwu W npw pwnwnphs hwugwagnpdnyjwu hhduwywu, npwlyjw) b wnwyb| npwljw| hwu-
gwlywaqdbph npwydwu hbnbyw| wunuubpp.

- bpb pwnyuwgwywu hwugwagnpdnipjwu (wpryntup - hwugwagnpdnyejwi) hhduwlwu hwu-
gulwqup, uwulghwih fuunnipjudp wwdwuwynpywsd, sh ubipwnnw npw punwnphgh (dheng -
hwugwanpdnipjwu) hhduwlywu hwugwywqdh pninp hwwnywuhoubpp, wwyw, wulwiu pwnlywgw-
Ywu hwugwagnpdnipjwu npwyjw| b wnwyb) npwljw| hwugwywaqdbph uwulyghwubipp fuuwnniegynt-
uhg, npwugnud sh Yunpnn ubipwnyb| pwnwnphs hwugwagnpdniejwu hwugwlwaqdp,

- bpb wpryntup - hwugwgnpénigjwu hhduwlwu hwugwlwqgdp, uwuyghwih fuunniejudp
wwjdwuwynpyws, ubpwnnd £ npw punwnphs hwugwgnpényejwu hhduwlwu hwugwlwaqdh
hwwnlwuhoubipp, wyw pwnyugwlwu hwugwgnpdnypjwu U npw pwnwnphs hwugwagnpdniejwu
npwYw] b wnwyb] npwyjw) hwugwywqdtiph dwywutiph hwdtdwwnnieiniut hpwlwuwgynw k
npwug uwuyghwubipp hwdbtdwwbint dhongny:

Npuwbu ophuwy' nhunnwpytup pnuwpwpnipniup (£< pp. on.-h hnnwsd 138) L nhwnwynpnt-
Rwdp wnnnontRjwup dwup Juwu ywwnbwnbip (hnnwd 112): Uu hnnjwdutiph hwdbtdwwnwywu
ybpnwdnieyntup gnyg £ wwihu, np pnuwpwpnipjwu hhduwlwu hwugwwagdp sh ubpwnnd nh-
wnwynpniejwdp dGY niphoh wnnnontejwup dwup Juwu wwwbwnbp: Pwuu wju k, np ytipphupu
hhduwywu hwugwlwqguh uwulyghwt wnwyb| fupuwnn k, pwtu pnuwpwpnijwu hwugwywaqdhup:
Lhnbiwpwp, pnuwpwpnigjwu n's npwljwy, n's £ wnwydb) npuljw; hwugwywqdbpp, wulwfu

! St'u MHoramoBa-Xeraii J1.B. KoHuenTyanbHble 0CHOBbI KOHKYPEHLMM YronoBHO-NpaBoBbIx HOpM. - M.: Hopma
- Undppa-M, 2015, to 156:
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uwuyghwip fuunnieniuhg, stu Ywpnn ubipwnb] nhuynwygnpnigjudp wnnnonjwup dwup Yuwu
wwwnbwnbnt hwugwlwqguh hwwnlwuhoubpp (pun npnud® wyn hwugwdwupp Ynuypbin Yud pun-
hwunip Yepwny uywpwgpwsd sk pnuwpwpnugjuu n's npwwy, n's b wnwyb) npwljw; hwu-
guwlwqubpnul): Uudwdny wwjdwuwynpwd' beb, ophuwl' wwutsnpu tnwpht sipugwé wudh
pnUuwpwnnLenlut hpwwuwgynid £ upw wnnnonijwup nhunnwynpnigjuwdp dwup yuwu wywndw-
nbiny, wwyw Ywwmwnpywdp, pwgh << pn. on.-h 138-pn hnnyjwsh 3-pn dwuh 2-pn Ytivnhg, wuhpw-
dbiown | npwlyby 112-pn hnnduwdny' wulwlu upwuhg, np 138-pn hnndwdh 3-pn dwup 2-pn Yewnnyg
uywpwagpywd hwugwgnpdnipintut wnwyb| fuhuwn £ ywwndynd, pwu 112-pn hnnwdny (2-pn
dwuh 11-pn. Ytiwny) bwhuwwnbuwdn:

Wu wnnwny nddwp E hwdwdwjub| wju ghnuwywuubph htiw, ndpbip quunw Gu, np Yu-
wnwnywép ybpp ufwpwgpwsé hpwyhbwynd ubipwnynd £ pnuwpwpniejwt wnwyb) npuljw
hwugwlwquh opowuwlubipnd b pwgnighs npwynd’ npwbu wudh wnnnoniejwu nbd nipnywd
hwugwanpdnieniu, sh wwhwugynud'”:

Cwny £ uywuwnt), vwlwu, np pwunugulwu hwugwgnpdniejwu Ybpp upqwd Ywunuubpp
gnpdénwd Gu, tipp dhong - hwugwgnnpdnieiniup sh uwpwagpynud (Ynuypbwnwund) punyuguywu
hwugwgnpdnipjwu huswbiu hhduwlwu, wjuwbu b npwljw| Ywd wnwyb) npwljw| hwugwywg-
dbpnwd: Uhugntin, Geb dhong - hwugwagnpdnipjwu hhduwlywu hwugwlwqdp, bl sh Ywuynid
wpryntup — hwugwgnnpdniejwu hhduwywu hwugwywaqdnud, uwywju npw npwlyjw] Ywd wnwyb
npwyjw] hwugwlwqgdbipp punhwunyp Ywd Ynulypbun-npnawyh Yepwny ufwpwagpnid Gu wjn dh-
ong - hwugwagnpdniejwu hwwwupoubpp' npwuny unbindtind (phy Ywudwu hphdpbpp, www
Yuwwnwpdwdp npwyynid £ npuytiu Gquyh hwugwgnpdnieyniu: Ujuwbiu, ophuwy' << pp. on.-h 131-
nn hnnjwsh (Jwpnniu wnbwugbin) hhduwlwu hwugwywqdp sh ubpwnnid wudh wnnnontejwun
dwup Juwu wwuwndwnbnt hpduwlwu hwugwlwagdp (hnnwd 112-h 1-hu dwu): UhLunyu dwdw-
uwy, hnnywd 131-h 2-pn dwiup 2-pn Yewinp Yuund § wudh wnnngnigjuwup nhunwynpniejwdp dwup
Juwu wywundwnbnt hwuqwdwupp W pwgwnnd npw [pugnighs npwynidp:

Gprb dwpnnw wnlwugbijhu Upw wnnnonjwup dwup Juwu wywwbwnbp, uwlwju, npnpw-
Yph hwuqwdwupny wwjdwuwynpywsd, <L pp. on.-h hnnywsd 112-h 2-pn dwuny uwpwagpywsd
npwyjw] hwugwlwqagd £ wwpniwwynd, wwyw Yuuwnwpywdp, 131-pn hnnwdh 2-pn dwuh 2-pn
Ytiimhg pwgh, hwpy £ npwyti vwl 112-pn hnnjwsh 2-pn dwup hwdwwwwnwufuwtu Yenny: Opp-
uwl' Gl wushu wnlwugbihu upw wnnnonejwup dwup Juwu wwwdwnynd £ hwugwuph Yw-
wnwnnidp hbnwgubiint bywwwyny, wwyw Yuwnwnpywsp, pwgh 131-nn hnnjwdh 2-pn dwuh 2-pn
Ytiinhg, hwpy £ npwyb) bwl 112-pn hnngwsdh 2-pn dwuh 10-pn Ytwnny: Pwut wyu k, np pp. op.-h
112-pn hnnwdh 2-pn. dwuh 10-pn. Ynng bwfuwnbujwé hwugwupt wnwybi fjuhuwn £ ywwndynd,
pwu 131-pn hnnwdh 2-pn dwup 2-pn Ytnny bwfuwnbiujwdu L:

Yhuwpyynn hhduwfuunph wnusnigjwdp npwgnpwy § wju hwpgh putwpyndp, pE wpyn’p
hpwywswih £ pwnyugwlwu hwugwgnpdnipjw b npw pwnwnphs hwugwagnpdniejwu hwugw-
Ywagdbpnd (npwyjw|, wnwyb| npwyjw)) uuwpwagpywd dhuunyu hwugwdwupubiph hwojwnnidp
U npwydwu pwuwdund wpunwgninip: Ujuwbiu, ophuwy' bpp wjwquynipgniu uwnwpbjhu wnine-
dnnh wnnnontejwup nhunwynpnijwdp dwup Juwu wywwnbwnbiu wuqgninipjudp wnwowgunid
E winidnnh dwh: SYjw| nbwpnd juwnmwpywdp wywhwugnud £ duwynpb hwugwgnnpdnieiniututiph
hwdwygnipniu: Pwut wju £, np ninidnnhtu wuqgnnipjwdp dwh ywwbwnbp nnipu b wjwqu-
Ynipjwu hwugwlwqdh opowuwlubiphg: Nwunh, dhwju nhnwynpnigjwdp wnnngntpjwup dwup
Juwu wwuwnbwnbiny juwmwpjwsd wjwquynigju hwunht guwhwnwlwu wwiny, sh hpwlw-
uwgyh windnnh Ywuph hpwyniuph wwywhnydwutu ninnywé hwuwpwwywu hwpwpbpnieniu-
ubph ppwhpwywlwt ywonwwuniejniup:

Uhwdwdwuwl, uwlwyu, hwpg § wnwewunud, ph udwu nbwpbpnud huswb’u wbwp § npwy-
yh hwugwynph wpwnpp. ££ pp. on.-h 175-pn hnnwdh 3-pn dwup 3-pn Ytinny W 112-pn hnnwidh

/;

' Sb'u, ophuwly' UHoramosa-Xerait J1.B. KoHuenTyanbHble OCHOBbI KOHKYPEHLMM YrONOBHO-MPABOBbLIX HOPM. M.:
Hopma - UHdpa-M, 2015, £ 162:
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2-pnp dwup 14-pn Yewn'y, pE 175-pn hnndwsdh 3-pn dwup 3-pn Yewnng b 109-pn. hnnduwidny:
Stunipjwu dt9 wpdhp £ wpnwhwjingti, np Yuwnwpywdp pp. on.-h 175-pn hnnwédh 3-pn dwuh
3-pn Ybwnnyg U 112-pn hnnwdh 2-pn dwuh 14-pn Ytinny npwytp ptipnud £ upw, np wudh wnnn-
oniRjwup dwup yuwu ywwnbwnbint thwuwnp tipynt wuqwd b wpdwuwunwd ppbwppwywyw guw-
hwwnwwuhp. deyp' npwbu wjwquynipywu wnwyb] npwljw) hwnywuhg, dnwp' hupunipnyu
hwugwanpdnip)niu: Uhusnbin, Ywwwpywdp 175-pn hnnjwsdh 3-pn dwuh 3-pn Ytnng U 109-pn
hnnwény npwybip pny| £ wwjhu guwhwnwlwu wnw) huswbiu wjwquynieinitu juwnwnbhu nnt-
dnnh wnnnontpjwup dwup uwu wwwnbwnbint, wjuwbu £ ypohuhu wuqgninipjwdp dwh ywwn-
dwnbint hwunbppt' sfuwfunbing Ypyuwyh denuwjuwgdwu wpgbph uygpniupp':

SYjw| dnuinbigdwup, uwwju, ndqwp £ dhwtupwuwynpbu hwdwdéwjub): Pwut wju E, np hwu-
gwanpdnipnibutiph pnbwjwywu hwdwygnipjwu optiuunpwlwu punpnanwihg hbinlinid E, np Yuw-
wnwnywép npwybihu hwugwynph wpwppnd wnlw hwugwagnpdnipjw jnipwpwusnip hwnw-
uh2, npp uywpwagpywsd £ ppbwlwu optiuugpph twpptip hnnwdubipnid, wtwp £ quwhwwngh W
hp wpwmwhwjwnnieinup ginuh npwldwu pwuwadbnd: Uju juwwlygnypjwdp hwpy § thwuwnb, np
hwugwlwqdp ywpquwtiu hwnwuppubiph hwjwpwdnt sk: Snipwpwusgnip hwnlwuhy, npp w-
fuwwnbugwsd £ wju Yud wju hwugwlwginud, wbwp b ywpwnwnhp hwoyh wnuyh, wulwiu upw-
uhg, Ywuwnwpywdp Gquyh hwugwup k, pb hwugwagnpdnigyniuubph hwdwygnyeyniu: Udbhu' Yw-
wnwnywé wpwppnud pphiwywu optiuugpph wwpptip hnnjwsdutipny uywpwagpywd dhlunyu hwwn-
Ywuh2h wnfuwjniejwu nbiwpnid npwughg dtyh defuwuhywlwu wunmbundt wupnywnpbp k:

Pwqdopjtiyn hwugwagnpdnipnitubiph hwdwygnipjwu nbwpnid hwugwynphtu wbwnp k dbn-
uwgpybu huswbiu dhong - hwugwagnpdniypjwu, wjuwbu k| wpnyntup - hwugwgnpdnipjwt npwlyjw|
hwuqwdwupubipp' wulwfu upwuhg, RE npwup win hwugwgnpdnieniuubpnud hwdpulunid (uny-
uwunuwd) bu, pE' ng: Pwuu wyu k, np opbuunhpp, hwdwwwwnwufuwu hwugwywgdbpp Ywnnigbihu,
wjn hwwnwuphpubphtu hupunipnyu hpwjwpwuwywu vpwuwynieyntu £ nybi; <Gnbwpwp, Gpp
wyqwquynipntt uwnwnbihu tninidnnh wnnnonypjwup nhnwynpniejwdp dwup Juwu wwundwnb-
[Nt wpryntupnid wuggnnipjwdp wnwowuntd  nnidnnh dwh, Yuypwnpdwst wuhpwdbyy £ npw-
bty pn. on.-h 175-nn hnnywdh 3-nn dwuhp 3-nn Yaipnd L 112-pn hnndwdh 2-pn dwuhp 14-pn Yapny:

Annotation: Some issues of the qualification of constituent crimes are discussed in this scientific
article. In particular, the ways of correlation of the means-crime and the result-crime, as well as the
characteristics of the qualification are presented.

AHHomayus: B cTaTbe pacCMOTpeHbl HEKOTOPbIE BONPOCHI KBannduKaLMn COCTaBHbIX MPECTyNneHW.
B wacTHoCTW, npencTaBneHbl METOMbI COOTHOLLEHWUA MPECTynneHna — cnocoba n NpecTynieHna — pe-

3ynbTaTa M 0COBEHHOCTU MX KBaNMuKaLum.

<hdbwpwnbp' punugulwu hwugwgnpdnieiniu, thong - hwugwgnpdnipinil, wpnyniup - hwu-
gwagnpdnie)ntl, npwynid, Yiwunwd:

Key words: constituent crime, means — crime, result - crime, qualification of crimes, absorption.

KnroueBbie cnosa: coctaBHOe MNpecTynneHve, npectynieHne — cnocod, npectynneHne — pesynbrar,
KBanudrKaLuma, nornoLLeHme.

' St'u, ophuwy' Mapuee A.W., Tokapuyk P.E. Bonpocbl coBOKynHOro BMeHeHWA pa3bos uav BbIMOraTenbCTsa 1
npecTynneHuii npotus #u3uu // YronosHoe npaso, 2008, Ne2, totipn 53-59, 3auenun A.M. [lononHutenbHas

kBanmdmkauma npectynienna. Obuwime u cneumanbHble Bonpockl. MoHorpadma. M., 2019, Eetip 46-72:
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Ut1hu3h H6re <U3uUSULh <ULMrUNESNhE3NKLNRY ALULUL LUSELSU3PL
<ULSUJNrNrE3UlL UWULUMGELU UL WURUUUEMMUUL SNronNhU*

THE ROLE OF MEDIA IN THE ORGANIZATION OF PREVENTION OF NATURAL LATENT
CRIMINALITY IN THE REPUBLIC OF ARMENIA*

POJIb MEJIVA B MPOLLECCE OPFAHU3ALMW NPEAYNPEMIEHUA ECTECTBEHHOIA
NIATEHTHO# NPECTYNHOCTMN B PECNYB/IMKE APMEHUA*

Cwuwpwlwlwu Yuwupnd inbin gnunn 6quwdwdwjhu thnthnfunigyniutbpp, huswbu twl
hwdwtuwphwjuwgdwu gnpdpupwgnid Lwjwuwnmwuh Cwupwwbnniejwu ubpgpwyywodnteintun
hwugbigunid Gu ng dJhwju jwnbuwmwiht hwugwynpniejwu wéh, wjl npwlwlwu thnthnfuniejniu-
utiph: Wu wnnwiny dtinhwt Ywpnn £ wugquwhwwunbih nbpwlywwnwnpnid niubuw) jwnbunwhu hwu-
gwynpnipjwu ywuluwpgbipdwu Yuqdwybpwdwu gnpdpupwgnid: uunhptu wju k, np quugywdw-
Jhu [pwwnynipjwu dhongubipp hwuwpwlwlwu gnpdpupwgubph Ywnwywnpdwu Yuplnp gnpdhp-
ubiphg Gu: wihwquiug UGS | npwug upwuwynipnitup hwuwpwynipjwu hpwywlwu nwunphwpw-
Ynipjwu b ppwdwlwu ghnwygnyejwu duwynpdwu gnpdnid: Uwdnyp, nwnhnu, hnniunwunb-
unipyniup U owpniuwlwpwp wénn uwpwu niubignn hwdwgwugp' wyn pYnd unghwjwlywu Jdb-
nhwu, ubipgnpénwd Gu dwpnnt ghnwygnyejwu hniquywu, nwghnuw|, Yuwdwjht Ynndbph ypw W
wyn Ytpw Ynndunpnond dwpnniu unghwjwywu gnpdniutiniejwu dby, ubipwqnnid upw Jwppwadh
Ypw':

* Lnnywédp ubpyuwywgybi £ 07.02.2020, gpwiunuyb £ 24.03.2020, punnwuyt) b vnnwwgpniejwu 06.04.2020:
* The article was presented 07.02.2020, was reviewed 24.03.2020, was accepted to publication 06.04.2020.

* Cratba npepctasnera 07.02.2020, pevneHsuposara 24.03.2020, npuHaTa B nevats 06.04.2020.

' Sb'u wl KepxHep M.1O. Mpodpmnaktvka npaBoHapyLUeHunii cpencTBamm MaccoBoit uHdopmauuu. TBLI MB/,
CCCP, TawkenT, 1975, tobip 8-12:
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Puwywu (wwnbunwihu hwugwynpnipjwt Ywutuwpgbiinwp npw ywwnbwnwywu hwdwih-
pnud pungpyqwsd gnpdnuuiph hwynuwpbpdwu U ybpwgdw (stgnpwgdwt) tywwnwywninnywsd
gnponwutinueiniut £ Uyju gnpdniutinigjuu opjlnn Gu hwugwagnpdnypiniuubiph dwuht shwjinunn
wudhup: Puwlwu jwunbunwihu hwugwynpnipjwu Ywufuwpgbdwu Yuqdwybpwdwu hwpgnid
wuhpwdbiown £ oguwgnpdty denhwih huwpwynpnyeyniuubpp’: Ruuwplyynn ninnnyejwdp, dbp
Ywpdhpny, wuhpwdtiown £ hpwlywuwgub) unnpl uwpwagnpynn gnpdnnniejniuttipn:

1. Udpnn9 puwlsniypjwu hpwdwghwnwygnigjwu dwywpnwyh pwpépwgnud’ Yphpwnbing pw-
pnqswywu dhongubipn, npnup Yuwwuwnbt pwnwpwghwlywu hwuwpwynipjwu duwynpdwu W
puwysnipjwu unghwjwlywu wywmhynipjwt pwpdpwgdw gnpdpupwgubtiphu:

2. Ubnhwjh dhongny hpwywywu gunuithwpwfununigjwtu Ywnnignid, npnd dwpnnt hpw-
Yniuputiph b wqwwnniejniuubiph ywowmwwuniejniup wbwp £ (hup pwpédpwagnyu wnpdbp: bpwyw-
Ywu gqunwihwpwfununiginut hpwywlwu hwjwgpubiph, uygpniupubinh, hwuwpwyniypjwu Ywd
npw wnwudhu Yunnigwdpwjhu dhwynpubiph wwhwueutiph hwdwlwpgwsd ghnwywu npulin-
pnudu £ ftw pnipwhwinny Ynndunpnahs £, nphtu wuhpwdtioun £ hbinlb):

3. Cwuwpwyniypjwu wunwdubiph, unghwjwlwu fudpbiph, ytwwlwu dwpdhuubph tywwn-
dwdp hwuwpwynipjwu Ynnihg hwuwpwwlywu yGpwhuynnnipjuw unbindnid b qupgqugntd:
Cwuwpwlwlwu YyGpwhuynnniejniup gnpdpupwg L, nph oqunipjwdp hwuwpwynieiniup, wu-
hwwnubipp npnanud Gu hpbug gnpdnnnieniuutiph Ywd npnonudubiph donne)niup, npwug snldwu
wuhpwdbonniejwu wnywnieniup jwd pwgwlwjnieiniup: Cwuwpwlwywu YyGpwhuynnnipjw
Yhpwnnuwip Ywpnn £ npulwunptu wqnb] wju hwuwpwyniejwu hpwywghwnwygnigjwu b pwnn-
Jjwywu ypdwyh ypw, npnud hwugwgnpdnigyniuubiph dwuhtu shwynubp Ypuuwnwwngh hwuwpw-
Ungjwu Ynndphg?: <wuvwpwlwlwu YGpwhuynnnigjwu Yuplnp dhongubip Gu quiugquwdwhu
[nwwnyntejwu dhongubipp:

4. Puwlywu jwunbunwjunipjwu Ywufuwpgbdwu hwdwnp wuhpwdbow b fupwub| pwnwpw-
ghutipht hwugwynpnigjwt nbd wwjpwpnid hwdwgnpdwygbiint hpwywwwh dwpdhuubiph htwn:
Wu uwwuwwyubpny wuhpwdbon £ ybpwgub hpwwwwh dwpdpuubphtu snhdbint wjuwhuh
wwwnbwnp, huswyhuphu £ hwugwynph Ywd upw dinbiphdutiph Ynndhg hwoybhwpnwn nbuubint
qwfup: Gnpéniu bpwuwynip)niu niuph ppiwywu nwwnwywpnyejwu dwutwyhgubph wwonwwunt-
Rjwu dhongubiph Yhpwnnwip: Wuwnbin hhduwlwu funspunnun £ hwunhuwund pwnwpwghutiph
dadwdwuunipjwu shdwgnipintut wyn huunhwnniinh gnjniejwu dwuht: Fw ybpwgubine hwdwp,
dtp Ywpdhpny, wuhpwdtipn b ppbwlwu nwwnwywpnigjwu dwutwyhgubiph wwownwwuntgjwu
npnyRutiph |nuwpwunwip quugywdwihtu [pwwnyniyejwu dhongubtipny: Ywplnp pwuwynie)ntu
niuh bwl hwugwgnpéniejwu dwuht wnbnGlwwnynipintt hwjnubnt hwdwp Unipwyw fupwfuntu-
dwt dhongubiph hwéwfuwyh Yhpwnnidp:

5. Cwugwynpnipjw puwyw jwnbunwjunipjwu tjwqbgdwu hwdwp Yuplnp £ wjuwhup
gnpdnup stignpwgnidp, huswhupht b ppwywwwh dwpdhuubphu snhdbp’ ywndwndwsd Juwup
sushu hwdwpbny: Wu ninnnigjwdp wuhpwdbiow | dwywti| tywunwlywninnwsd hpwywlwu pw-
nngsnLeintt’ ognwgnpdtiiny quugywdwjhu (pnuwnyntejwu dhongubipubiph huwpwynpniejniuutipp:
Wn wnnwiny hwpy £ uywunb), np hwuwpwyniypjwi dbo hpwywlwu pwpngsnientup hwdwnpynid
E pwpngsnipjuu wnbuwl' pwnwpwlwuh, pwupnjulwuh, wunbuwlwuh W wjuh 2wppnd®: Hw

' St'u KpueeHuos MM.A. JlateHTHan npecTynHocTb B Poccumn: KpUMMHONOrmyeckoe uccnegosanue. [lucc. ... kaHg,.
topug. Hayk. M., 2014, tobip 127-128:

2 St'u unyu wbinnwd, tebip 127-130:

3 St'u boHpapes A.C. MNpaBoBas nponaraHaa v obyyeHne hopmbl MPABOBOIO BOCMUTAHWA: MOHATUE W CPEACTBA
Bo3felicTua // BectHuk MNepmckoro yHuBepcuteta. Boinyck 1 (1), 2008, Lo 4:
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onowtwynud hpwlwuwgynd  wgnbignipniu wuhwwnubiph ghnwlgnipjuu ypw' upwug dbe hpw-
qulwu ghwnwygnypjwtu b ppwdwlwu dowynypeh pwpdp dwywpnuly dbwynpbint bwywwnw-
Ywnpdwdp:

6. Unghw|-pwnwpwywu wywhynipjwu, Gpypnd pphwpwuwlwu hpwnpnigjutu hwdwp
pwnuwpwghubph ywwwufuwlwwnwyniypjwu qqugdwu duwynpndp Gupwnpnud £ upwug hwdng-
dnlupt win wyu, np hpwywunt dwpdhuubphu hwugwagnpdnyeniuttiph (wyn RYnwd' ng dbd dwupni-
RJwl) dwuhU hwjinubiju wuhpwdtion E: Unwhuh pwpngsnipjwt wgnbgnipjwu nwl wbunp £ alw-
ynpdph wju dwuptu hwdngdniup, np hptug b wjng gwhbphtu ninnywé hwugwagnpdnieiniuutiph
dwuht wnbnGlwwnynientt pwpgubiipn hwugwynpubiph dnwn opjywnhynpbu Uwwuwnnd £ Yuyniu
hwlwhwuwpwlwlwu ninnudniejwu W hwugwynp gnpdniubinyeniup swpniuwybint huwpwyn-
pniRjwl hwdnqwoénypjwu duwynpdwup: tw k| hwugbgunid £ hwugwynpnypjwtu hupuwybipwp-
nwnpnLjwun, twpwddwup, husp eny| b wwjhu tbppwihwugt] hwuwpwlwlwu Ywuph pninp
ninpunubpp’ wpryniupnid bwwbu Juwubing hwuwpwyniejwu wudunwugnipjwup: Uju uwywunwy-
ubipny wuhpwdbioin £ puwysnipjwu hpwywaghunwygnipjwu b ppwdwlywu Ynyunnipwih dwwpnw-
Uh pwpdpwgnudp, hpwywwwh dwpdphuubph hnhtwyniejwu wdpwwunnudp: <wwnuwbu Yw-
punp & Ynuypbuin hwugwagnpdniginiuubiph hwlywgnbint dhongubtiph dwuhtu puwysnipjwu hpwagb-
Ynwip: Wu fuunph (nuddwu hwdwnp wuhpwdbiown £ dhongutiph hwdwlwng, npnug Yauuwgnpddw-
Up Ydwutwygbu huswbu hpwjwwwh dwpdhuubpp, wjuwbu b pwunwpwghubpp':

7. Cwugwgnpoéntpjwu dwuht wbnbGlwwnynypintu hwjnubint jwd shwjnubiine hwpgp nob-
lhu Ywpunp £ phpwwwwh dwpdhuubph gnpéniubngguwt wpryniwwybnnypjwu wuhwwnwywu
guwhwwwywup: Ytw £ pwgwunpnud Gpptdu hwunhwnn wju thwuwnbpp, Gpp wninidnnubpp Yud
Upwug dwnbphdubipp thnpdénud Gu hupunipnyt hwyunuwpbpt] hwugwynphtu: hpwwwwh dwp-
dhutbph gnpéniubinipjwu wpryntbwybunnipjwu hwunbiy pinpwhwywnnipjwlu hwnpwhwpndp
Ywpnn £ npuunpyb) ppwwwwh dwpdhutubph gnpénubinggjwu wpryniwwybnnygjwt wuhwwnw-
Ywu quwhwwnwlwuh npwywywu thnthnfunyejwdp: Cun npnud, wbwp £ ufuunp nwbuw], np
quugywdwhu |pwwnyniejwu dhongubtipny gwulwgwsd pwpngsniejniu, wnwug hwugwynpnipjwu
ntd wwjpwnh hpwywu wynhjwgdwt, dhwju Yjywnmpwpwguh hwuwpwynipjwu ytpwpbpdniupu
hpwywwwh dwpdhuubpp tywwdwdp: Munh wbwp £ hwdwnpdbu hpwwwwh dwpdhuubph
gnpdénwutiniejwu wpryniuwybinnipjwt pwpdpwgdwt b wjn dwuht puwysniejwu hpwgblydwu w)-
fuwwnwuputipp: Uwpnnt hngbpwunyeiniup ng dhwju jwfudwé £ ppwdwwwh dwpdhuubph gnpént-
utinupjwu wpryniuwybnnyeniuhg, wjlk npw dwuht nbintwgnwihg: Spwagbn (nuwpwunidp,
hpwywwwh dwpdhuubph wofuwwnwyhgubiph wofuwwnwuph 6hon UGpYwjwgnip Ywpnn Gu
quwwhnieiniu duwynnpb ny dhwju wnwudhu wuhwwnubph, wjuwbu £ ninpnp yGpwpbppw: Np-
pwl pwndép £ ppwjwwwh dwpdhuubiph bywwndwdp puwysniypjwt Juinwhnyeiniup, wjupw pni-
jwunw GU puwlwu [wwnbuwnwjunyeintup ywjdwuwynnpnn gnpénuubiph wqnbtignieiniup: Uhwdw-
dwuwy wuhpwdtioun £ hpwywwwh dwpdhuubiph Ynndhg [nipg pwpngswwu wfuwnwup inwubi,
npp Yuwwuwnh pwnupwghtbiph hpwjwlwt gpughunigjut dwlwpnwlh pwpdpwgdwup, hugp
eny| Yunw Ghon quwhwwnwlwu nw) hwugwynp ninudgnieiniuubiphu?:

Wuwhuny, puwywu jwnbunwjuniypjwi jwutuwpgbijdwu hhduwwu ninnnyejniuutinu Gu.

- puwlgnipjwt hpwdwghunwygnigjwt dwlwpnwyh pwpdpwgnudp,
— hwuwpwlwlwu huynnnigjuu dGfluwuhqdubiph unbindnwdu nL quipgugntdp,
— wnnwdnnubiph b yywubiph wwounwwunigjwu wpryntuwybn dhongubiph dawynudp, hpwlw-

Uwgnudp U npwug dwuht puwysnipjwuu hpwqbiynidp,

/;

' St'u Kpuseruos M. A., upqwd walu., unyu wnbinnud:
2 Sk'u unyu nbinnud:
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— hwugwgnpdéniejwu dwuht wnbtintwwynieintu npwdwnpnn wudwug htiv thnfuhwpwpbpni-
pIntuutiph dbfuwuhqdh Yuunwpbjwgnnpdnidp,

— Junwhnipjwt Yuwwh huwpwynpnypjwt unbtindnidp, npp eny| Yunw hwugwgnpdnieiniuubph
dwuhU unwuw| wnbnGlwwnynypntu b wyu:

Cwugwynpnipjw [wnbunwjunyejwu Ywufuwpgbjdwu gnpdnid wpryntuwybun £ yhlyunhdn-
(nghwlwu dninbignudp: Wu Gupwnpnud £ hwugwagnpdnipjwt wnnidnn nwpdws, uwywju win dw-
upt shwjinuwd wudwug nunwWuwuppnieiniu: NwunwWuwuppynid £ npnpwyp wudwug' hpbiug hwu-
ntw Yuwwmwpywsd hwugwagnpdniejniuutiph dwuht shwynubnt bwfuwwnpwdwnpywonieiniup: Uju
dnwnbigdwu Enejniup jwnbunwihtu hwugwynpnigjwtu ypw wudhowlwunptu wgnnn yhyunpdnin-
ghwlwu gnpdnuutiph ybipindnipjwu dhongny hwugwynpnigju wyn dwuph nbd wywjpwnu k: Ujn
dnuinbigdwt hwdwdw)u' jwnbunwhu ninidnnubip G wju wudhup, nypbip s6U hwjnub| hwugwgnp-
Snipjwl dwuht Ywd npnug yuwu hwugub)p ujuwjwpwp sh hwdwnyb hwugwynp: LwwnGunwhu
wnnidnnubph nwnwuwuhpnieyniup ny| £ nwihu huwpwynpphu wdpnnowywunpbu hwulwuw|
hwugwynpnipjwt putwlywu jwnbunwjunyejwl ywwnbwnubpp, wwnpqb wju gnpdnuubipp, npnup
hhduwywu wgnbgnieniu Gu niubund hwugwgnpdniejwu dwuhtu hpwywwwh dwpdphuubiphu
hwjwnubnt Ywd shwjinubiint npnadwt Yujwgdwt dpw, hush wpryntupnid Yunnighp Yuufuwpgbihy
dhongutiph hwdwywng, pwgwhwjnbi| hwugwgnpénipjwu dwuht shwjnubiin wnwyb] hwyywsd
dwpnywug fudpbipp: Pwgh wyn, nw pny| b nwhu qup wju Ggpwywgnyejwi, np jwunbunwhu
hwugwynpnipjwu ujwgbgdwu hwdwp twywu tpwuwynieiniu Ywpnn § niubuw| ppwjwyw pw-
nngsnipiniup’ ogunwgnpdtiiny ypyunhdninghwlwu hbunmwgnunngyniuubph wdjwjubpp: Lwnwpw-
ghutiph unghw-pwnwpwywu wywnhyniejwu, Gpypnd hpwywlywpgh npnipjwt hwdwp ywwnwu-
fuwuwwynigjwu qqugdwu duwynpndp Gupwnpnd £ upwug ujwundwdp ubpgnpdnie)ntu, nph
Uwwwnwlu £ upwug dnn duwynpbip bwuwwywwnpwunynn b unwpywsd hwugwagnnpdnipiniuutiph
dwuht hpwywunt dwpdhuubipht nhdbnt hwdngunwup: Gppbdu ppbwywu gnpdny Juipnyeh pu-
rwgpntd (wwnbunwiht wnidnnubpp thinpénwd U funspunnunb; hpwywuniejwu wwnpgqdwup' wyu-
hwjwn untin gnigdniup wnwint dhongny, pwuh np 2whwgpgnywé sb6u nwnuwnt upnyph dwutw-
Uhg: Tw Ywpnn £ ywjdwuwynpyws |hub) upw bwfunpnnn hwlwhpwjwywu quppp pwgwhwjn-
ybint ywd hwugwuph nbwpp hpwwwpwyybine ywiuny: Yhynhdninghwlwu gnpdnuubiph ybipnt-
dnijwu dhongny jwnbuwnwjunigjwt nbd wwjpwph hhduwywu ninnniegynituutiphg deyp upqwd
fuunpph (ndnudu £ pw hwdwp wwhwueynd £ unghwwlwu b hpwywlywu wnwppbip unpdbph
hpwagnpénwd, npnup ninnywd Gu wnnwdnnubiph dnwn optiupubipp W pwpnjulwuntgjwu unpdbipp
hwpgbnt b wwhwwubnt wuhpwdbonnyejuu qqugdwu duwynpdwun':

Udhnhtiing Jtipngpjwip' usbup, np denhwih wbntuwwndwywu huwpwynpnipniuubph og-
nwghpdnwit wulwulwd wpryniuwybin Yphuph puwlwt jwnbunwht hwugwynpnipjwt Ywu-
fuwpgbiwt woluwwnmwupubpp Yunnigbijhu, pwugh hwuwpwynigjwu ypw ubipgnpdnipjwu dhong-
utiphg ns dbyp sh Yupnn hwdbdwwnyb] quugqwdwihu (puwnyniejwu dhongubiph hbwn' juwpwup
dhwdwdwuwljw ubpgpwydwu dwywubpny: Puwlwi jwwnbunwiht hwugwynpnigjut Ywu-
fuwpgbdwuu ninnwd  pninp gnpdnnnipniuutiph - wnwugpnwd  hpwywywu  ghunwygniejwu
pwpdpwgntdu k, hpwdwlywu dawynypeh b hpwywwu gunwithwpwununijwu duwynpndp, hw-
uwpwywywu YGpwhuynnnigjwu Yhpwnndp: Lojwy pninp nbiwypbipnd dtup wuwnwpytihnptiu
gnpd nwbup dnhwih b upw pudtinwé huwpwynpniginiuubph W gnpdhpwywqdh, huswbu twl
wqnbignigjwu hbwn: Un wnndny dbinhwgpwaghwnnigjutu dwwpnwyh pwpdpwgndp, denhw pn-
qwunwynipjwu ybpwuwjnwip hwugwynp Jwppwgdh ypw pwgwuwlwu ubipgnpdnieiniutitinh

' Sk'u Unyu wbinnud, keobtip 128-137:
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Ywuluwpgbdwu hwdwp wpdbpwynp U fuhun npwlwu Ywpnn t [hubi; Nwunp wuhpwdbowm £ wy-
nhyjwgubi quugywdwjhu [pwunynipjwu dhongubinny hwjptuwuhpwlwu, pwpnjughnwywu b wy
npwlwu Ynndunpnodw pidwnplwiny nwunhwpwlswwu punyph unyebiph tnwpwdnidp: tw
Yuwwuwnh hwuwpwynypjwu dbe pwpnjwhngbipwlwlwu dpuninpnh wnnnowgdwup, puwlysni-
RIWU hpwywghwwlygnigjwu dwlwpnwyh pwpdpwgdwup, hwdwwwwnwufuwt hwuwpwywywu
Ywpdhph duwynpdwup, wpryniupnd” ptwywt wnbunwhtu hwugwynpnieiniup wwydwuwyn-
pnn gnpdnuubipp stignpwgdwup Ywd yGpwgdwun:

Annotation: The measures of prevention of natural latent criminality are based on increasing legal
awareness, formation of a legal culture and legal ideology, and the application of public control. In
the process of prevention of natural latent criminality, the media plays an important role, including
its capabilities and tools, as well as its impact on the object of prevention. In this regard, increasing
the level of media literacy, analysis of media content can be valuable and extremely positive to prevent
negative effects on social behavior.

AHHomayus: B ocHoBe mep npepynpemaeHna eCTeCTBEHHOW NaTeHTHOW MPEeCcTynHOCTK NnexaT Nnosbl-
LLeHne NpaBOCO3HaHWA, POpMUpPOBaHME MPaBOBO KyNbTypbl W NPaBOBOI MAEONOrUU, NPUMEHEHMNE
obLuecTBeHHOro koHTpona. B npouecce npepynpespaeHua ecTeCTBEHHON NaTEHTHOW MpPecTynHOCTM
BaMHYIO po/b UrpatoT CPeAcTBa MaccoBoii MH(OPMaL MK, UX BO3MOMKHOCTW N MHCTPYMEHTapUA, a TaKkKe
nx Bo3feicTBmne Ha 0ObeKT NpeaynpexaeHna. B ceaAsmn ¢ aTum, NosbILLEHNE YPOBHA MeAUarpamMmoTHOC-
TW, aHanU3 MeAna KOHTEHTa MOKET OblITb LLeHHbIM U Ype3BblYaiitHO NMO3UTUBHbLIM A NpefynpexaeHns
HeraTMBHOro BO3JelCTBMA Ha ODLLLECTBEHHOE MoBefeHMe.

<hduwpwnbp' puwwu jwnbunwihu hwugwynpnigniu, denhw, Ywutluwpgbinw, hpwywgh-
nwygnip)ni:
Key words: natural latent criminality, media, prevention, legal awareness.

KnroueBblie cnosa: ectecTBEHHaA naTeHTHaA NMPECTYNHOCTb, Meaya, NpepynpexaeHne, npaBoCco3Ha-
Hue.
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bpwywqhipniysywi nnlyinp, wypndpbunp, Mnuwugpwioh Twobineywl Juugpwlwynp
ghybiwlwls, Mnuuwugpwbh wpnwpwnwipnipywt wbpwlwt hwdwuwpwoh qiuwynp
ghywphawginn
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£/rsU4UL OrsLLh ULNrNSNrE-3NhLL ULNMNTNR(E3UL dUUULULWUC rRRULNRU.
hMPUREYYUDNRE3NRLL, NPULENE B4 UMAUGULLU UL NHURUUYUMNR@3NRLL®

THE UNCERTAINTY OF CRIMINAL LAW IN THE ERA OF UNCERTAINTY:
AWARENESS, RISKS AND RESPONSE STRATEGY*

HEOMPEQENEHHOCTDb YIrOJIOBHOIO NMPABA B 3PY HEOMNPEAOE/NIEHHOCTMW:
OCBEJOMIJIEHHOCTb, PUCKU U CTPATEIMA PEATUPOBAHUA*

Uncertainty can be viewed either from the viewpoint of the cognitive theory (as instability and
relativity, incompleteness and scarcity of our knowledge of the world) or from the position of the
doctrine of being (as an objective characteristic of any phenomenon and process occurring in society
as a characteristic of a society itself). Within the framework of the present study, the approach in
which the uncertainty of law is examined as some kind of independent phenomenon in its ontological
aspect is taken as the basis. We note at once that with all the inseparable connection between law and
society (the law is created by society, reflects its problems and ideals, really changes society, acts as
its subsystem, etc.) for research purposes it is reasonable (up to certain limits) to consider them
independently. And in this respect, proceeding from the declared subject, it is necessary to distinguish
the uncertainty of the social environment that produces the law and in which the latter functions, on
the one hand, and the uncertainty of the law itself, on the other. Such dismemberment will allow a
better idea of the uncertainty of the operation of an uncertain law in an uncertain society.

So, the objective uncertainty of a society. In the ontological sense, most often uncertainty is
understood as a condition adopted to compile a more accurate forecast of the future situation. In this

* nnywédp ubpywjwgyt £ 26.01.2020, gpwfunuyby £ 20.02.2020, punniuygb £ tnwwagpniejwu 25.02.2020:
* The article was presented 26.01.2020, was reviewed 20.02.2020, was accepted to publication 25.02.2020.

* Cratba npepacTasnera 26.01.2020, peuensuposara 20.02.2020, npuHaTa B nevatb 25.02.2020.
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case, the notion of risk is close in content. Research goals of uncertainty in such an instance are often
reduced to attempts to calculate the degree of uncertainty'. In relation to our study, we should speak
of uncertainty of a society as such characteristic of the economic, political, cultural, criminal and other
processes taking place in it, which creates tangible risks in the formation and implementation of the
legal strategy in general and criminal policy, criminal law in particular. Three aspects are important
here: what are these characteristics, what risks they generate and what kind of criminal-political and
legal strategy of society should be in view of these circumstances.

UNCERTAINTY AS A CHARACTERISTIC OF A SOCIETY

It appears that one of the most successful definitions of the present state of a society was given
by Professor Z. Bauman when he described it using a category "fluid modernity." (Russian society in
this case is no exception, rather, on the contrary, written earlier on the materials of Western society,
his works today largely characterize Russian society, of course given the known differences in the
comparative rates of development of Russia and Europe).

One of the key messages to all reasoning of Z. Bauman about contemporary society and the
situation of a individual in it is the idea that today's society is in a state of constant and rapid
transformability. According to the figurative expression of the professor, it is the state of "melting" of
the old "solid" public order and the formation of new "solids" from the "fluidity" of the modernity (we
would perhaps only argue that the "new bodies" are no longer so "solid" " like before). Wherein,
"among the first solid bodies intended for melting, and the first sacred principles to be rejected, is
the fidelity to traditions, habitual rights and duties that bind people by hand and foot, impeding
movement and restricting initiative." "The advent of a modernity introduces human culture and ethics
to an unexplored territory that has not yet been mapped, where most of the acquired skills in solving
life's problems have lost their usefulness and meaning"™.

J.-F. Lyotard even argues that at the heart of the modern period of development of a society is
a specific paradigmatic attitude to the perception of the world as not just uncertainty, but chaos3.

In the national criminology Ya.l. Gilinsky can be distinguished — he much and convincingly writes
about specific features of modernity and postmodern society4. Globalization, virtualization, relativism,
criticism, rejection of illusions, fragmentation, consumerization of consciousness, acceleration of time
- these are just some of the characteristics singled out and analyzed by him.

Ovchinsky further develops the criminological analysis of a modern society. "Fast time," he
writes, "divides not only countries and continents, but also societies, groups and even families. It
makes our world increasingly unpredictable, turbulent and impetuous "; "Looking at the world
dynamics during the last quarter of a century, one can not but conclude that destructive processes
have prevailed in the world, leading to an increase in contradictions, instability and uncertainty". We
would add that uncertainty is not only a consequence, but also the cause of these destructive
processes, and one of the possible characteristics.

" Dorozhkin A.M., Sokolova O.1. The concept of "uncertainty” in a modern science and philosophy // Bulletin of
Vyatka State Humanitarian University. - 2015. - No. 2. - P. 5 - 12.

2 Bauman Z. Fluid modernity / trans. from English., Ed. Yu.V. Asochakova. - St. Petersburg: Peter, 2008. - P.
10.

3 Lyotard J.-F. The state of postmodernism / trans. from French N.A. Shmatko. - St. Petersburg: Aleteya, 1998.
* See, for example: Gilinsky Ya.l. Criminological basis of a criminal law in the era of postmodern // Materials of
the X Russian Congress of a Criminal Law, held in May 26-27, 2016 / chief ed. V.S. Commissarov. - Moscow:
Prospekt, 2016. - P. 294 - 298; Gilinsky Ya.l. Crime and social control over it in a modern postmodern society:
the view of the criminologist / / Criminologist - 2016. - No. 1 (18). - P. 3 - 8.

> Larina E.S., Ovchinsky V.S. The crime of the future is already here. ("Collection of the Izborsk Club") - Moscow:
Book World, 2017. - P. 22, 26.
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The criminogenic role of uncertainty is also recognized by philosophers. E.A. Pozdnyakov notes:
"When basic rules cease to function normally, the concepts of good and evil are blurring to the state
of uncertainty, and everyone, by their own will, starts interpreting them and delineating the boundary
between them, then society falls into a state known in sociology and criminology as a state of anomie
- a state not yet of anarchy, but already not of order”".

Uncertainty is an uneliminated procedural component of human existence - in various situations,
uncertainty can characterize the condition, cause, reason, purpose or content of it. At the same time,
uncertainty can have a positive, negative, determinative, indifferent influence on a person in the
context of the interconnection of the past, present and future?.

Probably, there is not much point in continuing citation, nor is it necessary to examine in detail
all the known and potentially imaginable features of a modern society on the pages of this article. In
the light of the issues we are discussing, it is much more important, basing on an understanding of
these features, to state two important statements:

a) Today, there are no more absolute values, strong and reliable rules and standards of conduct,
no clear guidelines for the development of each individual and a society as a whole®. "Suggested and
already used vital meanings can not be sorted into "right" or "wrong", true or fraudulent. Separation
of "right" vital meanings and formulas from "wrong" is a task that is not only questionable, but, in the
case of an attempt to solve it, is doomed to failure”.

b) The strategic decisions that we are taking today, mostly relying on our successful previous
experience, are becoming less effective tomorrow, because they do not take into account the fluidity
and variability of the present and the future. The theory of a "black swan" (N. Taleb), focuses on the
unpredictability of events as the determining factors of our future state, it confirms that only
unpredictability can be predictable. Situations in which the processes develop in such way arise
increasingly; or such events occur that almost immediately devalue all the previously learned standards
and rules, deprive the value of experience and force to develop new, previously unproven and
sometimes unthinkable decisions.

The lack of reliable standards among the set of possible standards of behavior in unpredictably
changing living conditions is the background on which the processes of legal and, what especially
difficult, criminal regulation should be developed. In the context of a political science, this
"background" was successfully described by I.A. Bidzhev: "The situation of uncertainty is a specific
moment of the functioning of the political system and its subsystems, within which there are no stable
guidelines for their further development. This is a situation of extremely diffuse forecast’s background,
in which conditions there is a dysfunction of the main subjects of public administration and an increase
in the role of the factors that are situationally significant under specific conditions and at a certain
moment of time. It is their activity that contributes to the choice of the vector of political development
in the situation of openness of a fate™. This is fully applicable to the characterization of criminological,
political-legal and legal processes.

' Pozdnyakov E.A. The philosophy of a crime. - Moscow: B.l, 2001. - P. 51.

2 Faber V.0. The problem of uncertainty in the structure of philosophical knowledge: dis. ... of a Ph.D. candidate
- Saratov, 2004. - P. 10 - 12.

3 As applied to the law, this thesis has, at least, a dual meaning: on the one hand, the law has nothing to use as
a foundation and a fundamental principle, since there is no consensus in the society about the ideal order; and
on the other hand, the law itself loses the ability to play the role of an order model.

* Bauman Z. Individualized Society / trans. from English., Ed. V.L. Inozemtseva. - Moscow: Logos, 2005. - P. 4
- 5.

® Bidzhev |.A.G. The situation of uncertainty as a factor of the Russian political process: author's abstract. dis.

of Ph.D. in Political Science - Stavropol, 2009. - P. 10 - 15.
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AN EXPRESSION OF UNCERTAINTY IN A CRIMINAL LAW

As one can judge, the issues of interpretation of the law in the postmodern society started to
attract the attention of domestic specialists relatively recently, moreover, such attention is unjustifiably
rare event (against this background, the notable exception are the works of |.L Chestnov); needless to
say about the works devoted to the postmodern interpretation of criminal law and criminal policy.
Meanwhile, intuitively each of the specialists realizes that in the sphere of criminal law there are certain
processes that destroy classical, traditional idea of this branch of law, about its tasks, principles, legal
constructions, etc. It would probably be a big mistake to connect all these processes directly with
postmodern, but it is also impossible to deny this connection.

In any case, the fluid modernity repeatedly reinforced the importance of criminal law issues such
as:

- extreme dynamics of criminal legislation and the "rapidity of fire" in the appearance of decisions
on the adoption and abolition of criminal laws (this thesis is on the level of an axiom and does not
require special evidence and additional examples);

- an instant response to almost any social deviation by the desire to adopt a criminal law on this
matter (only a few examples in this connection - we can recall the history of changes in the Article 148
of the Criminal Code of the Russian Federation on responsibility for violation of freedom of religion,
the story of the enactment of the Article 280.1 of the Criminal Code of the Russian Federation on
liability for calls for violation of the territorial integrity of the country, etc.);

- the significant increase in the volume of sources of criminal law and sources of criminal-legal
information (even the Constitutional Court of the Russian Federation has quite definitely recognized
the binding nature of the decisions of the Plenum of the Supreme Court of the Russian Federation -
see Resolution No. 29 of December 23, 2013, as well as the special, almost universally binding value
of the decisions of the Presidium of the Supreme Court of the Russian Federation (even if only for
civil cases) - see Resolution No. 24-P of October 17, 2017);

- inconsistency of criminal legislation with foreign-made legal acts, including international level
(as of unquestionable interest here is the history with the definition of the legal significance of the
decisions of the ECHR and the Resolution of the Constitutional Court of the Russian Federation No.
21-P of 14.07.2015, initiated among other things by the "Markin's case"):

- the loss of reference points in determining the threshold of a public danger, sufficient and
necessary for the criminalization of acts (what in this context worth just a story with the Article 212.1
of the Criminal Code and the case of "Dadin", which became the reason for the Resolution of the
Constitutional Court of the Russian Federation Ne 2-P from 02.10.2017.);

- the refusal of a strictly fixed normative assessment of the public danger of acts, the widening
of the boundaries of judicial discretion (the meaning of part 6 of Article 15 of the Criminal Code of
the Russian Federation is not to be discussed here; the Supreme Court of the Russian Federation is
actively working on a draft resolution of the Plenum on the application of this rule);

- numerous and not always justified borrowings of foreign law against the general tendency of
universalization of law;

- frequent deviations from the principles of criminal law, masked by their interpretation and
development (let’s recall how the principle of humanism “justified” mixing of the institutions of
liberation from criminal punishment and release from criminal responsibility - the story with
paragraph 26 of the Resolution of the Plenum of the Supreme Court of the Russian Federation "On
the application by courts of legislation regulating the grounds and the procedure for exemption from
criminal liability", which was abolished on November 29, 2016, by Resolution No. 56);
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- the emergence of unpredictable structures (court fine) simultaneously with the resuscitation of
long-obsolete (administrative res judicata).

Probably, this list can be continued if desired. The general assessment is that the criminal law,
trying to achieve ambiguous goals, changes chaotically in the "manual control" regime, combining old
(inadequate) and new (unverified) tools in the process of counteracting acts whose danger is
sometimes assessed quite arbitrarily.

RISKS, GENERATED BY UNCERTAINTY

It is also important to note that this situation is characterized by an extremely high level of risk
(both for subjects of criminal policy and criminal law and for citizens) and the high degree of
vulnerability of a criminal law itself. Using and correcting the definition given by I.A. Goryacheva,
under the vulnerability of criminal law in this case it is possible to understand the feature of a criminal
law, characterizing its sensitivity, susceptibility to the influence of destabilizing factors of external and
internal nature, which can lead to a change in the final state of law'. There is no doubt that such a
vulnerability is directly related to the sustainable development of law, its reliability, effectiveness, and
ultimately, the security of a society.

Talking about the risks, then all of them, basically, consist in a high probability of making
ineffective (deliberately refrain from using the word "wrong") political-legal decision (about
criminalization, qualification, sentencing, etc.).

Here are just a few potentially dangerous consequences of the uncertainty of a criminal law:

- imbalance in the system of division of powers,

- ineffectiveness of judicial protection,

- denial of the dignity of the individual,

- infringement of the equality of citizens,

- abuse of the right,

- the fall in the trust of citizens towards the law and the actions of the state,

- violation of the balance of constitutionally protected values,

- the possibility of arbitrary interpretation of the law by the law enforcer,

- the possibility of repeated bringing to responsibility,

- disproportionate restriction of rights and freedoms which contraries to the constitutionally
significant goals,

- inadmissible, inefficient, unfair differentiation of responsibility,

- injustice and inhumanity of law-enforcement decisions.

Along with this, the ambiguity and unpredictability of the law conceals the possibility of a mass
of other consequences that extend deep into the field of social and other relations: the impossibility
of predicting business strategies, psychological anxiety, nihilistic attitudes toward law, and so on.

As a result, the law is no longer perceived as a universal phenomenon capable of ensuring the
completeness of regulation of public relations, stability and predictability of criminal-legal and
criminal-political decisions.

RESPONSE STRATEGIES TO AN UNCERTAINTY OF A LAW

On the question of whether the role and opportunities of law in the uncertain society remain the
same as those already formulated in the distant era of positivist thinking and mathematical forecasts,
only a negative answer can be given, for the law itself has become different. A.V. Demin, noting the
properties of the uncertainty of all elements of modern society, rightly observes that the system of
legal relations is no exception. “Radical complexity, instability, permanent development are inherent
in the modern object of legal regulation. The latter, on the one hand, determines the growth of the

! Goryacheva I.A. Development of a methodology for managing logistics processes in conditions of uncertainty:
author's abstract. dis. of Dr. of Economics - Saratov, 2015. - P. 10.
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volume of legislation, and on the other hand - the usual legislative mechanisms do not keep pace with
accelerating changes in the object of legal regulation. At the end of the day, the zones of uncertainty
in the law expand, and attempts to cope with them through legislative solutions alone resemble
patching holes, rather than solving a problem. Hysterical appeals of positivist consciousness to the
legislator to ensure the triumph of formal certainty are doomed to failure from the very beginning”'.

It should be noted that such "hysterical appeals" constitute a preferential reaction not only
towards the law, but towards much that occurs in the greater part of Russian society, which in this
respect can be safely attributed to the traditionalist (such an epithet is in no circumstances can and
should be perceived as a reproach, insult or belittling of the status).

As political scientists observe, "the situations of institutional uncertainty inherent in the Russian
political process at the initial stage of political modernization caused the emergence in the mid-2000s
of the phenomenon of "escape from uncertainty" on the part of Russian society as a striving for "tough"
political stability, which stimulated the formation authoritarian and neototalitarian trends in the
Russian political process". We are certain that the criminal-political trend is its direct reflection
(increased attention to the protection of "traditional values", the active use of anti-extremist rhetoric
to suppress diversity, the protection system from international influence, endless clarification of the
law, etc.). Inattention or neglect to the uncertainty problems in legal science is a trace of the same
trend, because the priority theme of researches today is not uncertainty, but on the contrary - the
certainty of law (as a feature, principle, etc.). The development and implementation of a response
strategy to an uncertainty of a law through the improvement of known legal constructions is, as we
see it, the answer of domestic jurisprudence to the challenge of modernity. It seems that such answer
is incomplete and due to this also not entirely correct.

The need to diversify strategies for the development of a law in a society of uncertainty has
already been repeatedly pointed out in the scientific literature. Moreover, the elements of these other
strategies already manifest themselves in a law, although they are not always perceived as a new
answer to the conditions of uncertainty. Let’s consider some of them:

a) In the conditions described above, the adoption of any legal decision is in fact a risky task, the
most characteristic feature of which is the presence of uncertainty, i.e. the outcomes that will be
obtained by the decision-maker depend on events that can not be foreseen with full certainty®. With
this in mind, the law increasingly appears as a model that has not been repeatedly tested (following
the traditional view that law is the rules elaborated by society, embodied in the mind as effective ways
of behavior and communication), but as a prognostic judgment, as a future behavioral setting, due to
which behavior patterns are not fixed, but are modeled. In this respect, law becomes one of the means
that are constructing the future.

b) Since such a forecast can not be built on the basis of a generalization of the past, using
extrapolation methods, the goal of a legal and political-legal solution acquires the most important,
much more significant than before role in legal constructions. Discussion on the problems of the
purpose of a criminal law* by the scientific community, for all its unquestionable importance, firstly,

" Demin A.V. "Soft law" in the system of social regulation // Questions of Jurisprudence - 2014. - No. 1. - P. 155
-156.

2 Bidzhev I.A.G. The situation of uncertainty as a factor of the Russian political process: author's abstract. dis.
of Ph.D. in Political Science - Stavropol, 2009. - P. 10 - 15.

3 Kornilova T.V. The principle of uncertainty in the psychology of choice and risk // Psychological research. -
2015. - T. 8, No. 40. [Electronic resource]: http://psystudy.ru (date of circulation: August 17, 2017).

* Category "purpose” in criminal, criminal-executive law and criminology: materials of the IV Russian congress
of a criminal law (May 28-29, 2009) / chief ed. V.S. Commissarov - Moscow: Prospekt, 2009.

PULAGN UNHUNPUIUSNREBUL U4UTHEUNUSh, Ne 1 (3), 2020
BULLETIN OF ACADEMY OF JUSTICE, N2 1 (3), 2020
68 BECTHUK AKALEMUN KOCTULIMN, N2 1 (3), 2020



SPBL,
& 0

& &,
$

9
s | P
gyiilﬁi uNnturutusSnie3ut wwusunU / ACADEMY OF JUSTICE / AKALEMUA KOCTULAN

did not lead to the development of a coordinated professional position, and secondly, what is more
important, did not become a daily practice of law-making and law enforcement decisions.
Nevertheless, in a number of cases the discussion of the purpose of adopting a particular criminal law
(for example, creating a special, preferential criminal liability regime for representatives of the
business community) or making a certain decision (for example, in the case of Pussy Riot or in the
Khodorkovsky case) leads to the idea that the social, socio-psychological, political effect of such a
decision was much more important for the subjects of criminal policy than the actual legal basis, the
legal essence and the legal consequences of the latter.

c) Given the increasing probability of legal regulations (such a probability of criminal law
manifests itself, first of all, in the possible sufficiency of the public danger of the act to bring one to
justice and in the possible sufficiency of the modeled sanction), though the severity of the prescriptions
themselves reduces. It's not just about reducing the maximum size of sanctions and mitigating
punishments (although today this vector is justified by the idea of humanization, it can also be
understood as the manifestation of the authorities' doubts about the adequacy of the sanction and
complexity in determining the danger of the act, which naturally leads to a reduction in punishments
as insurance against revaluation of danger). The reduction of the severity of a criminal law finds itself
also in the expansion of the dispositivity grounds, in the establishment of not mandatory but only
probabilistic criminal prosecution for certain crimes, increasing the number of alternatives sanctions
and evaluation categories, widening the limits of judicial discretion, etc.

d) Slowly but surely so called in the theory "soft law" is emerging within the area of national
criminal law relations. It is, as they say, a kind of "penumbra" between the standard, classic, hard-
binding law and other social regulators in the form of morals, corporate norms, etc.' The features of
the "soft criminal law" can be seen in the decentralization of the subjects of lawmaking (along with the
traditional parliament international organizations, courts, scientific advisory councils actively manifest
themselves), increasing the sources of law and the number of documents involved in legal discourse,
development of model criminal norms, the growing importance of recommendations, as well as of
political-legal documents (concepts, strategies, etc.), the active use of methods of compromise and
mediation. The development of the "soft criminal law" can be compared with the reduction in unit
costs for the production of “legal products”, since in some cases "the investment strategy aimed at
reducing production costs is often more preferable than the expansion strategy".

e) The introduction and dissemination of a communicative type of understanding, the formation
of the ability and willingness to negotiate became logical satellites for the development of the "soft
criminal law”. In this context the dialogue of the Supreme Court of the Russian Federation with the
scientific community should be considered today, and not limited only to dialogue with the much
enlarged Scientific Advisory Council, but also such dialogue exposes itself in mandatory Supreme
Court reviews of draft laws on introducing amendments to the Criminal Code of the Russian
Federation, in activation of the practice of adopting resolutions of the Plenum of the Supreme Court
of the Russian Federation to express the agreed position of all law-enforcement officials on the
interpretation and application of law matters and etc. A similar value has the dialogue between the

! See, for example: Fogelson Yu.B. Soft law and the rule of law / / Journal of the Russian Law. - 2014. - No. 11
(215). - P. 22 - 33; Demin A.V. "Soft law" and "hard law": general features and criteria for differentiation. //
Tatishchev Readings: Actual Problems of Science and Practice: Materials pf the Xl International. scientific-
practical. conf .: in 4 T. - Samara: Volzhsky University named after V.N. Tatishchev, 2015. - P. 98 - 102.

2 Akinfiev V.K. Modeling of investment strategies of companies in conditions of uncertainty // Management of
large systems. - 2016. - Issue. 61. - P. 137.
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criminal and the victim within the framework of mediation procedures, the criminal’s agreement with
the state as a concerted understanding and assessment of the wrongful act.

f) The tendencies of an uncertainty in a society and in a law, crossing with each other, lead (of
course together with other factors) to an increase in the volume of situations requiring legal
authorization and in the judicial burden. This fact, in turn, generates so called in science "the tendency
of industrialization of law", which is expressed in the loss of an individual nature in the process of law
application. "The court work presupposes (in the era of postmodernity) an increase in the number of
forms of adversarial papers, the formation of a standard procedure for resolving a case, and, as a
consequence, a reduction in the amount of time allotted to a trial. The authorities are trying to organize
a conveyor, which produces acts of law enforcement. ... increasing in the load results in the need to
reduce the time allocated to this or that law enforcement activity™.

The noted hardly exhausts all external manifestations of the new strategy of the development of
a law in conditions of an uncertainty based on the desire not to contain and eliminate uncertainty, but
to adapt to it and use its positive potential in the interests of the development both of a law and a
society. Another matter is that these manifestations are not understood as the formation of a new
strategy, and therefore they manifest themselves without proper theoretical justification, sporadically
and sometimes contradictory. Hence - rather sharp criticism and rejection of each of these
innovations. They are criticized not because they are bad, but because they do not correspond to the
worldview of the opponents. The discussion itself is not a fight between the bad and the good, but
merely a reflection of the well-known confrontation between the old and the new.

Udihnihwghp' <nnJwdnud ugynud k, np wunpnonueiniup thhihunthwjwlwu hdwuwn niup bW dhw-
dwdwuwly qquihnptu wgnnud £ dwdwuwlwyhg gpbpt pninp Gpunyputiph b hwuwpwywlywu
hwpwpbpniejniuutiph Yypw: Uu hwugwdwupu, hp hbpphu, wgnnud £ optiuph, npw yhéwyh, dp-
wnnwdubph b Swuwsnnnipjwt ypw: bpwyniuph nwunwduwuhpniejniup ns Yuyntu hwuwpwynyeniu-
ubiph wwjdwuubpnd pninpnght unp U bpwuwlwihg hGunwgnuiniejwu opjtywn Lk, npu, hhwpyk,
Yuwwyws E Jbpindnipjw tipbp ninpunubpph hbn' w) ng Yuyniu hwuwpwynigjwu wnfwjnipjut’
npwbu optuph dLwynpdwl wwydwuh, p) hupuhu optiuph wunpn2niejwl, q) wunpnaniejwu wwyj-
dwuubipnd hpwynituph qupgugdwt nwqdwywnnijwt unbinddwu:

AHHOomayus: B cTatbe oTMevaeTca, YTO HeoNpeneneHHoOCTb MMeeT onNocoCcKoe 3Ha4YEHNE U B TO Ke
BPeMA OKa3blBaeT 3HaYMTENbHOE BANAHUE NPaKTUYECKN Ha BCe COBPEMEHHbIE 1 0OLLECTBEHHbIe OTHO-
LeHMA. ITo 06CTOATENbCTBO OKa3bIBAET BAMAHMWE HA 3aKOH, Ha €ro COCTOAHME, TEHAEHLMUN U NMO3Ha-
Hue. M3yyeHne npasa B ycnoBuAx HecTabunbHbIX 06LLLECTB ABNAETCA COBEPLUEHHO HOBbIM M 3HAYUMbIM
0b6BEKTOM MCCNefoBaHWA, YTO, KOHEYHO, CBA3AHO C TpeMA obnacTAMM aHanu3a: a) CyLL,ecTBOBaHUE He-
ctabunbHoro obLuecTsa Kak ycnosue hopMUpoBaHuUA 3aKoHa, 6) HeonpeaeneHHOCTb CaMoro 3aKoHa,
B) CO3aHuWe cTpaTernn pasBuUTHUA Npasa B YCNOBUAX HEOMNPEAENEHHOCTH.

<hduwpwnbp' pphwywu opbuph wunpnonieiniu, nhulybp, wunpnoniejwu hwnpwhwpnd, wun-
pnoanLRjwl waqnbigniejwu nwqdwywpnieiniu, ppbwlwu hpwyniuph dGpnnwpwunteiniu:

Key words: uncertainty of criminal law, penal risks, overcoming the uncertainty, the strategy of
affecting uncertainty, the methodology of criminal law.

Knrouesbie cnosa: HEONpPeneNneHHOCTb YroNoBHOINO 3aKOHa, NE€HallbHbIE PUCKU, NPEOJO0NEHUNE HEOlNPE-
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! Platonova N.V. The philosophy of a Law in the Age of Postmodern // Culture. Spirituality. Society. - 2015. - No.
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JEHNCOBA AHHA

Hokmop ropuduyeckux Hayk, doyeHm, 2nasHbil HayyHbIl compyOHUK omOena Hay4Ho20
obecne4eHus NPOKYpPOPCKO20 HA030pa U yKpenneHus 3aKOHHOCMU 8 cgbepe y20/108HO-
Npasosozo pezynuposaHuUs, UCNOTHEHUSA y20/108HbIX HAKA3AHUL U UHbIX Mep y20/08HO-
npasosozo xapakmepa HVUW YHusepcumema npokypamypsi Pocculickoli dedepayuu

£/sU4UL MUSh LMUSULLENL ULullu MESNk@E3NRLLEND
<uvuanrouusSnirfe3ul ULMUU rurverh B4 UPE46L3UL 64rnmu3h NPNS
trurverh OrsLUMNNGE3UL KUV UQU3L. KUUBUUSULUL hbrUduuuL
Jd6rLNRONR@3NRL*

THE PURPOSES OF CRIMINAL PUNISHMENT ACCORDING TO THE LEGISLATION OF THE
MEMBERS OF THE COMMONWEALTH OF INDEPENDENT STATES AND SOME COUNTRIES OF
EASTERN EUROPE: COMPARATIVE LEGAL ANALYSIS*

LLE/IN YTONOBHOIO HAKA3AHUA MO 3AKOHOJATE/IbCTBY NOCYJAPCTB - YYHACTHUKOB
COAPYMECTBA HEBABUCUMDBIX TOCYOAPCTB U OTAEJ/IbHbIX CTPAH BOCTOYHOM
EBPOMbl: CPABHUTE/IbHO-NPABOBOi1 AHAJIN3"

OcyuiectBneHme cpaBHUTENBHO-MPABOBOrO WCCNELOBAaHUA MpejnonaraeT aHanu3 3akoHOAa-
TeNbCTBa Pas3NMyHbIX FOCYAAPCTB C LENbl0 CPaBHEHWA OTAENbHbIX MPaBOBbIX UHCTUTYTOB, ABNEHWA,
HOPM, BbIABMEHWA CTEMEHW WX CXOACTBA M Pa3nuuuii, a TakKe onpefeneHue pesynbTaToB COOT-
BETCTBYHOLLLEN LEATENbHOCTM U BO3MOMKHOCTEN UX MCMONb30BaHMA B HaLMOHaNbHO HOPMOTBOPYECKOI
M NpaBoONpPUMEHUTENbHON MpakTuKe. [o3ToMy AnA NIOAOTBOPHOrO aHanu3a Leneii yronoBHOro Haka-
3aHuA, 3aKpenneHHbIX B YroNOBHOM 3aKOHOAATENbCTBE rocyaapcTs — yyacTHukos Coppyxectea Hesa-
BUcUMbIX [ocypapcTe 1 paga ctpaH BoctouHoii EBponbl, B cpaBHUTENBHO-NPAaBOBOM acreKkTe cneayet
0bpaTUTbCA K COOTBETCTBYHOLLMM NMPABOBbIM aKTam 3TUX CTpaH.

B nepsyto ouvepeap HeobxonMMO NpoaHanusnpoBatb nonoxeHuAa MoaenbHoro YronoBHoro Ko-
AeKca, MPUHATOro Ha CebMOM MieHapHOM 3acefaHunn MexnapnameHTcKoil Accambnen rocypapcTe —
yyactHukos Coppymectsa HesaBucumbix locypapcte 17 cpeBpana 1996 ropa B KauecTBe pekomeHpa-
TeNbHOro 3akoHopatenbHoro akTa ana ctpaH CHI, koTopblii okasan cyliecTBeHHOe BAUAHWUE Ha yro-
NOBHOE 3aKOHOJATENbCTBO BCEX CTpaH-yyacTHul,. B wactu 2 ct. 45 paHHoro akTta («[loHATne n uenn
HaKa3aHuA») yKa3aHo, YTO HaKka3aHue NPVUMEHAETCA B LLeNAX BOCCTAHOBNEHWUA COLMaNbHON crpaBeanu-
BOCTH, @ TaKMke NCMPaBEHNA OCYKAEHHOTO U NpefynpeXAeHNA COBEPLUEHNUA HOBbIX MPECTYMNEHNI Kak

* nnywédp ubpyuwjwgyt £ 26.03.2020, gpwfunuyb) k 17.04.2020, punniuybi b vnnywgpniejwu 23.04.2020:
* The article was presented 26.03.2020, was reviewed 17.04.2020, was accepted to publication 23.04.2020.
* Crtatba npegctasneHa 26.03.2020, peuensuposaHa 17.04.2020, npuHaTta B neyatsb 23.04.2020.
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OCYM[€HHbIMW, TaK U APYrUMM AnLamMu. TO ecTb, TaKkKe Kak U B POCCUIICKOM YronoBHOM 3aKOHO[a-
TenbCTBE 3aKpernneHa MHOMECTBEHHOCTb LiEeNeil YroNoBHOro HakasaHuA, 1 NPefyCMOTPEH NPaKTUYECKH
WAEHTUYHDIW X nepeyeHb. OflHaKO ecTb OJHO HEMaNoBaMHOe pasnunyve, 3aKatoyatoLLLeeca B TOM, YTO
B MopenbHom YK ykasbiBatoTcA 06bekTbl NpodmnakTMYeCKOro BO3AENCTBUA, aKLLEHTUPOBAHO, YTO
Lenb npefynpemaeHns CoBEpLUEHUA HOBbIX MPECTYMNNEeHN pacnpoCcTpaHAETCA Kak Ha OCYMAEHHbIX,
Tak U Ha ppyrux nuu. B poccuiickom yronoBHOM 3akoHOJATENbCTBE MPW NMOUCKE OTBETA Ha JAaHHbIi
BOMPOC MOMHO OBHapyMWTb NULLb KBaNUULMPOBAHHOE MONYaHUE 3aKOHOAaTeNA, KOTOpoe B CBOHO
ouepefb NMOPOAMA0 MHOTOYMCIEHHbIE AUCKYCCUK CpPean TeopeTukoB npasa'. XoTa B cT. 1 YronosHo-
ncrnonHutenbHoro Kopekca Poccuiickoii PepepaLnmn 3akpenneHo, YTo YroNoBHO-UCMONHUTENbHOE 3a-
KoHopaTenbcTBo Poccuiickoil (Pepepaunmn nmeet CBOUMU LEENAMU UCTMPaBEHNE OCYMAEHHbIX U npe-
AynpexjeHue coBepLUEHNA HOBbIX NMPECTYNNEHNI Kak OCYKAEHHbIMU, Tak U WHbIMK Antamu. To ecTb
KOCBEHHbIM 06pPa30oM POCCUICKMI1 3aKOHOAaTeNb BCe-Taku NMOATBEPANI NPUBEPKEHHOCTb Uiee Kak 06-
LLero, Tak 1 cneyuanbHoOro npepynpexaeHna NpectynieHnii.

NlornyHo npepnonoMuTtb, 4to B bonblumnHcTBe cTpaH CHI B HaLMoOHaNbHOM yronoBHOM 3aKOHO-
AaTtenbCcTBe BOCMPUHATLI NonoxeHna MogenbHoro YronoBHoro Kogekca. Tak, B YronoBHbIx KofeKcax
AsepbaiipmaHckoii Pecnybnukn n Pecnybnukn KasaxctaH nonoxeHna ynomaHyToOro Bbille PpeKkOMeHa-
TEeNbHOro 3akoHopatenbHoro akta gna ctpaH CHI uutupytotca pocnosHo. Yactb cTpaH npepnounu
POCCUICKNIA BapUaHT U3NOMEHNA NpeynpefnTeNbHON Lenn HakasaHWA B YroNOBHOM 3aKOHOAATENbCT-
Be 63 KOHKpPEeTM3aLMM Ha KOro oHa pacnpocTpaHaeTtca (ApmeHus, TagsukuctaH, TypkmenucTaH). Tak,
cornacHo 4. 2 ct. 48 YronosHoro kogekca Pecnybnukn Apmenus ot 29 anpena 2003 roga Ne 3P-528
LeNAMM YronoBHOIO HakasaHuA ABNAIOTCA BOCCTAHOBMIEHWE COLMaNbHOI CnpaBeaanBOCTH, Ucnpasne-
HUe nuua, NOABEPrilerocA HakasaHWIo, a TakMe NpefynpexaeHne NPecTynneHni.

B YronosHbix kopekcax Pecnybnukn Monposa (4. 2 c1. 61) n Kbiprbisckoii Pecnybnunku (4. 2 cT.
63) NOMUMO Tpex yme U3BECTHbIX LeNeil HakasaHuA 3aABfeHa eLlle OfiHa — pecoLanv3aLm ocy}aeH-
Horo. OTmMeTVM, 4TO upen pecoumanvsauuym U coumanbHoO peabunuTauum NPECTYNHUKOB MOAYYUIM
A0CTaTOYHO LUMPOKOE pacrnpocTpaHeHve Cpeau 3anafHoil Hay4yHoii obliectseHHocTH ewe B 70-ble
rogbl npownoro Beka. Tak, B 1974 ropy B Pesontounn VIII koHrpecca MexpayHapogHoii accoumaumm
YronoBHOro npaea 6bIno 3aABNEHO, YTO TPafMLMOHHAA CUCTEMa pernpeccuii u Bo3pasHuA Bce bonee
ycTapeBaeT W NOCTENEHHO BbITECHAETCA APYroii CUCTEMOIA, B KOTOPOI1 MEPBOCTENEHHbLIMW COLMaNbHbI-
MU LEeNAMU YrofoBHOro npaBa MPU3HAKOTCA pecoLuanusauma 1 nepesocnutaHne, npeanonaratoLme
aKTMBHOE MPUMEHEHWEM K NWLLaM, COBEPLUMM MPECTYMNAEeHUA, B TOM Y1Cne, METOA0B U CPEACTB Heyro-
NIOBHOrO XapakTepa.

MMeHHO BAnAHMEM nporpeccuBHbIX MAaelt NnepefoBbIx CTpaH 3anafa MoXHO 06bACHUTL NoABsie-
HMe B 3aKOHOpJaTenbCcTBe pAja rocyaapcte — yvyactHukos CHI TepmuHa «pecoumanusauma». Hanpu-
Mep, B POCCUIICKOI NpaBOBOIA CUCTEME [aHHbIi TEPMUH Yy3Ke MONyYnn 3aKoHopjaTeNnbHoe onpeaeneHmne
- B CT. 25 PepepanbHoro 3akoHa oT 23 utoHa 2016 r. Ne 182-d3 «06 ocHoBax cuctembl npodunak-
TUKWN NpaBoHapyLueHunii B Poccuiickoil depepauumn» ckasaHo, 4TO pecouuanvsanma npencraBnaer co-
boii KoMnnekc mep coLuanbHO-IKOHOMUYECKOrO, MeAarorMyeckoro, MpaBoOBOroO XxapakTepa, OCY-
LLEeCTBNAEMbIX CybbekTamn MpohunakTUKN NpaBOHaPYLLEHWI B COOTBETCTBUM C UX KOMMETEHLMEN 1

N
I

1 Cm., Hanpumep: Munkesud A.®P. YronosHoe HakasaHue: NOHATUE, LEnn 1 mexaHusmbl geiicteua. Cr6., 2005.
C. 198; LyroHos B.K. MexaHusm yronoBHoO-npaBoOBOrO BO3fAelCTBUA: aBToped. AuC... O-pa topug. Hayk. M.,
2001. C. 11; MorocaH T.10. Llenn HakasaHuAa // YronosHoe npaBo. Obwiasn yacTb: yuebHuk / otB. pen. U.A. Kosa-
yeHko. M., 2008. C. 446; lMNetyxos H.A., TonkaueHko A.A. [ToHATUE, NPU3HaKN U LENN YroNOBHOIrO HaKasaHuA.
B kH.: YronosHoe npaso Poccuiickoit depepauumn. O6iwan yactb: yuebHuk / nog peg. A.C. Muxnuna. M., 2004.
C. 264 v pp.
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nmuamu, y4acTBYHLLIMMM B NpodmnakTMKe NpaBoHapyLLEHWi, B LLenAxX peuHTerpawum B obL,ecTso nuu,
OTObIBLUMX YrONOBHOE HaKasaHve B BUAE NULIEHWUA cBoboAbl MU (MUnM) MOABEPrLUMXCA WHbIM Mepam
YrofIOBHO-NPaBOBOr0 XapakTepa.

B npounTtMpoBaHHOM onpefeneHun BHUMaHWe MpuBReKatoT fBa 06CTOATENbCTBA: BO-MEPBbIX,
YTO pecouManu3auua VMEET He TONbKO MPaBOBOE COAEpMHaHWe, 3TO KOMMIEKC pasHoobpasHbIx Mep;
BO-BTOpPbIX, YTO OHa, COrNMACcHO IOr1Ke POCCUIICKOro 3aKoHoJaTenA, pacnpoCTpaHAETCA NULLb Ha WL,
y#e oTObIBLUMX YronoBHOe HakasaHue. BTopaa xapakTepucTuka pecoumanusauuu npepcraBnAeTca
BecbMa AMCKyccMoHHol. Kak BepHo otmevaeT HO.E. [ynoBoykuH, pecounanusauus apnaerca npowec-
com 6onee rnybokMM M BCEOXBATHbIM, HE OrpaHWYEHHbIM NULLb MOCTNEHUTEHLMAPHBIM NEePUOLOM,
BK/ItoYaeT B cebA M NpoLecchbl, CBA3aHHbIE C UCMONHEHMEM YroNOBHOIO HakasaHuA'. YuuTbiBad TO
06CTOATENBCTBO, YTO B CNOBapAX JaHHbI TEPMUH TONKYETCA Kak HEKMiA MpoLecc, HanpaBieHHbI Ha
MOBTOPHYH MHTErpaLuio MHAMBUAYYMA B COLMYM, YCBOEHME HOBbIX COLMaNbHbIX LLeHHOCTEW, ponei,
HaBbIKOB B3aMeH MPEKHUX, TO, MO HalleMy MHEHWIO, OH JOMKEH HAYMHATBCA eLLe paHbLLE — C MOMEHTa
NPU3HaHUA COOTBETCTBYHOLLLErO ML BUHOBHbIM B COBEPLLEHWUWN MpPeCTynneHna, opuLmanbHOro oCy-
AEHUA ero rocyfapcTBOM W MOPULLAHWUA €ero NocTyrka; B TOT MOMEHT, KOrja couuanbHble YCTaHOBKU
nmua, MMeBLLMECA Ha MOMEHT COBEpLLEHUA MpecTynneHusa, oObABNAIOTCA HeraTUBHbIMK (OTpULATENb-
HbIMU), NPUBELLUVMMMN K COBEPLLEHNIO NMPECTYNNEHUA.

BaxHo oxapakTepusoBatb OMuUaemMblii pesynbTaT fjaHHOro rnpouecca — OPMUPOBaHNE Y OCYH-
AEHHbIX CMOCOOHOCTM U FOTOBHOCTYM K BK/KOUYEHMIO Mocie oTObITUA HaKa3aHUA B HOPMalibHble YCOBUA
MU3HM 3aKOHOMOCNYLLHOrO 06LLEeCTBa, MOTUBMPOBaHME UX K TakMM TWMNam MOBEfEHUA, COLMaNbHbIM
ponaMm, KoTopble Obl 06yCNOBUIN NPUHATME UX BMOCNEACTBUM APYrMMU YneHamn oOLLLeCTBa, 3aKOHO-
nocnywHbiMK rpaxgaHamv. OyeBUAHO, Y4TO MOTPEOHOCTM M MOTMBbLI YENOBEKA NEMaT B OCHOBE €ro
peatenbHoctn. CnepoBatenbHo, HeO6X0AMMO TakuM 0b6pa3oM 3aMOTMBUPOBATb OCYKAEHHbIX, Y4TOObI
nocne oTbbITUA YroNOBHOrO HakasaHWA OHU BbIOKMpPanu coumanbHO npremneMble OOPMbl NPELMETHO-
NpaKkTUYeckoii AeAaTenbHocTU (B MepBytO ovepefb, TPYAOBYHO AEATENbHOCTb) ANA yAOBNETBOPEHMA
CBOMX HacyLLHbIX noTpebHocTeil. To ecTb, pecounanvsauua B KOHEYHOM MUTOre MoppasyMeBaeT, YTo
OblBLUME NPECTYNHWUKN CTAHOBATCA CMOCOOHBIMU U MOPaNbHO (MMeA COOTBETCTBYHOLLYHO MOTUBALMIO U
uenn) n cusmyeckn (obnagana onpepeneHHbIM COCTOAHMEM 3[0POBbA, HEOOXOAVMbBIMU HaBbIKaMu 1
YMEHWUAMM) NPUHOCUTL MOAb3Y 0BLLEeCTBY, y4acTBOBaTb B LEATENbHOCTM MO NPOU3BOACTBY 0OOLLLeCTBEH-
HO none3HbIX 1 noTpebnaembix 0bLLLECTBOM MPOAYKTOB (Kak MaTepualibHbIX, Tak U LyxOBHbIX). Peco-
LManM3MpPOBaHHbI/i YeNnoBEeK HaxogMT CBOK HUWY B obLLecTBe, MPUHOCMT MOCIefHEMY MONb3y,
yyacTByeT B pasfiMyHbIX pOpMax COBMECTHOI KWU3HEQEATENbHOCTU 3aKOHOMOCNYLUHbIX UHAVBUAOB U
HE BbI3blBaeT UX OTTOpHeHUA. YTobbl MOHATb, YTO Lenb pecouyanusaumm oCyAeHHOro LOCTUTHYTA,
Heobxo[uMO npoaHanu3upoBaTb TUMbl, BUABI U hOPMbl €ro NOCTNEHUTEHLMAPHOIO NoBeaeHua, nbo
LeATeNbHOCTb ABNAETCA NpuUcyLLeil YenoBeky oopmoii cyLiecTBoBaHWA B obuiecTse. Jlyylie Bcero ye-
NoBEKa MOMHO MOHATb MO €ro AEATENbHOCTU: KaK W Kakue CTaBUT OH L€KW, KaKoB OH B Mnpouecce
AeATeNbHOCTU, KaKoBbl pe3ynbTaTbl ero ycunuii. B npeane takaa geAtenbHOCTb JoMmHa ObITb akTUB-
HOA, LeneHanpaBieHHOI U COoLUanbHO-NONE3HON.

JlornyHo 3akntounTb, YTO MONyYEHUE COOTBETCTBYIOLLLErO pe3ybTata Tak Uiu 1Haye npegnona-
raeT ucrnpaeneHue nuLa, B NPOLLIOM COBEPLUMBLLErO NpecTynneHune, nbo ncmuxmka u cosHaHue, gop-
MUPYACb B JEATENBHOCTU, B AEATENBHOCTU U NPOoABAAOTCA. HeKoTopble aBTOpbI faxe NofYepKMBatOT,
4TO pecouumanvsanma — 3TO0 MOMUMO BCErO NMPOYEro U «MOpaibHOE» MEPEBONIOLLLEHNE IMYHOCTH, Lie-
neHanpaeBneHHbli1 NPoLLeCcC NepPepoKAeHNA NPECTYNHNKA B 3aKOHOMOCNYLLHOIrO YenoBeka (rpamaaHu-
Ha)>.

' Cm.: MyposoukuH t0.E. Pecounanusauma B KOHTEKCTE HOPMATVBHOM pernameHTaLmm Mep yrofoBHO-MPaBoOBOro
xapakTepa // FOpuamnyecknii BectHuk Camapckoro yHusepcuteta. 2018. Ne 2. Tom 4. C. 55.
2 Cm.: Myposoukmnt H0.E. Ykas.cou. C. 56; Pbibak M.C. Pecoumnanusauma ocymaeHHbIX K NULIEHUIO CBOBOAbI:
npobneMbl TEOPUN U NPAKTUKK: aBTOPed. guc. ... A-pa ropug. Hayk. Caparos, 2001. C. 18.
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BosHukaeT Bonpoc 0 ToM, Kak COOTHOCATCA Mexay coboii 3TN ABa NOHATUA — «PECOLMann3aLna»
W «MCrpaBieHne» NPUMEHUTENBHO K OCyXaeHHbIM. HekoTopble aBTOpbI Mx faxe otoxaecteaatoT. Oa-
Hako BONbLUMHCTBO UccnefoBateneii NpusHaeT nepeoe NoHATUE bonee eMKUM, BKIHOYaOLWMM B CBOE
copepiarHue ucnpaeneHue. Tak, no mHeHunto M.C. Pbibaka, ncnpasneHue ocysAeHHOro BbICTyrnaet
NNLLb B KAYECTBE OHOr0 13 CPEACTB €ro pecoLmanusanmu, npearnonararoLLeil MHOroacneKkTHyo opra-
HM3aTOPCKYIO U BOCMMTATENbHYIO JEATENbHOCTb NO obecneyeHnto peanunsaumm Lenein HakasaHws, BoC-
CTaHOBNEHUIO YTPaYEHHbIX AECOLMANN3UPOBAHHOW IMYHOCTBIO COLMaNbHbIX KOHTAKTOB, MOATOTOBKE K
XM3HM Ha cBoboge?. Cxomyro No3numio 3aHumMaeT n B.HO. ABpameHKo, 0TMeYatoLwuii, 4To ucnpasneHue
ABNAETCA NNLLIb OfHUM U3 LLAroB B PECOLMann3aLmnm 3aknoYeHHOro, NocneaHAsa npeacrasnaeT coboii
bonee LUMPOKOE NMOHATUE, XapaKTepPU3YHoLLLee BCHO COBOKYMHOCTb U3MEHEHUIT B YenoBeKe, MPONCXOAA-
LLMX NOA, BIMAHNEM KaK OOBEKTUBHbIX, Tak U CyObEKTUBHbIX (PaKTOPOB, B pe3y/bTaTe KOTOPbIX UHAK-
BW[, CTAHOBWUTCA COLMANU3MPOBaHHbIM 4YneHom obuiectsa®. Bce 3To cBugeTenbcTByer o ToMm, 4TO B
HepanekoMm bynyLuem TEpMUH «pecoLanmsanuna» MOXET NOABUTLCA Kak B YrONOBHOM, Tak U YroNOBHO-
MCNONHUTENBHOM 3aKoHopaTenbcTee Poccun, a Takme Apyrux rocypapcts — yqactHukos CoppyskecTsa
Hesaeucumbix ['ocypapcTs.

B YronosHom kopekce Pecnybnukn Y3bekuctan (ctatba 42) He ynoMMHaETCA TakaA LeNb HaKa-
3aHMA Kak BOCCTaHOBMIEHWE COLMaNbHOIN CrpaBefiMBOCTM, OJHAKO YKa3aHO, YTO HakasaHue Mnpume-
HAETCA B LLeNAX BOCMPENATCTBOBAHUA NPOJOMMEHNIO NMPECTYMHON feATeNnbHOCTU. TaKkie oTCyTCTByeT
BOCCTaHOBWTENbHaA LieNlb U B YrONOBHOM 3aKkoHoaaTenbcTBe YkpanHbl. B yactu 2 c1. 50 YK YkpauHbi
yKasaHo, 4TO Haka3aHWe UMEET LieNbio He TONbKO Kapy, HO M UCNpaBieHNe OCYMAEHHbIX, a Takke npe-
AynpeMaeHne COBEPLLEHNA HOBbIX MPECTYNNEHNIA KaKk OCYMAEHHbIMU, TaK 1 apyrumu anuamu. Cnegom
3aKpenneHo, YTO HakasaHWe He UMEET LeNbio MPUYUHEHWE (DU3NYECKUX CTPafaHuii Unm yHuxeHue
yenoseyeckoro goctomHctea (4. 3 cT. 50 YK YkpauHbi). OTmeTum TOT chakT, 4TO, yKasaB Kapy B Ka-
YecTBE LLeNM YroNOBHOIrO HakasaHWA, YKpauHCKMiA 3aKoHopaTeb B KaKoil-ToO Mepe BOCMPOU3BEN Noso-
seHua ct. 20 YK PCPCP «Llenn HakasaHuA», ogHako jaxe B bonee penpeccuBHom BapuaHTte. B co-
BETCKOM YrO/lOBHOM 3aKOHE KapaTesbHasA CYLLHOCTb Haka3aHuA («HakasaHue He TONbKO ABNAETCA Ka-
poii 3a coBepLUEeHHOe NPeCTYMNeHKE...») YKasblBanacb He B Ka4eCTBe ero Lenu, a Kak CpeacTso, Uc-
nonb3yemoe Jf1A JOCTUMEHUA OOLLECTBEHHO MONE3HbIX LEeneil B NepcreKkTuBe («... HO U UMeeT Lenbio
“cnpasneHue 1 NepeBoCnuUTaHne OCYKAEHHbIX...»).

Ocoboro BHUMaHWA cpeam cTpaH-yyacTHuy, CHI npuMeHMTENBHO K JaHHOMY BONPOCY 3aciyMu-
BaeT yronoBHoe 3akoHopatenbcTBo Pecnybnuku benapycb. Ctatba 44 YronosHoro kogekca Pb ume-
HyeTcA «YronoBHas OTBETCTBEHHOCTb U €e LieNu», B Heli pa3bACHEHO, YTO YrofloBHasA OTBETCTBEHHOCTb
BblpaXaeTCA He TONbKO B MPUMEHEHWN Haka3aHWA, HO U B OCyMAeHUW nuua oT umeHn Pecnybnuku
Benapycb, a Tak#e B NpUMEHEHUN NHbIX Mep YronoBHOI 0TBeTCTBEHHOCTU. CnefoBaTenbHO, YronoBHoe
HaKa3aHue, ABNAACb MEPOii YroNoBHO OTBETCTBEHHOCTU, NOAMadaeT noj uenu nocnepHeir. [anee B
3aKOHe nepeyvncneHbl LEenn yroloBHON OTBETCTBEHHOCTU: UCMpaBieHWe nnLa, COBEPLUMBLLIErO Nnpec-
TynneHune, n npeaynpexaeHne CoBepLUEHUA HOBbIX MPECTYMNEHNI KaKk OCYMAEHHbIM, TaKk U Apyrvmu
nuuamu. Kpome Toro, ocobo ykasaHO, YTO yrofnoBHas OTBETCTBEHHOCTb NMpu3BaHa CrnocobcTBOBaTb

! CtypoBa M.T1. MNeparorvka couuanbHol peabunutaumm ocyaeHHbIX: MOUCKW U Haxoakw// HakasaHwve: 3aKoH-
HOCTb, CMpaBejIMBOCTb, FyMaHW3M: MaTepuanbl Hayy.-MpakT. koHd. Pasanb: PBLU MB/[, P®d, 1994. C. 123.

2 Puibak M.C. Ykas.cou. C. 18.

3 ABpamerko B.H). Pecoumanusauma 3akno4eHHOMO Kak coumanbHO-Nejarornyeckan Lenb paboTbl C HUM B UC-
npaeuTenbHOM yupexaeHun // N3eectna Bonrorpapckoro rocyaapcTBeHHOrO NejarorMyeckoro yHMBepcuTeTa.
2010. N= 1 (45). C. 84.
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BOCCTaHOB/IEHUIO coluanbHoi cnpaseannsoctu (4. 3 c1. 44 YK PB). To ecTb Bce Tpu Lenv HakasaHus,
nepeyncneHHole B MogenbHoM YronoBHoM kofekce, B 6enopycCKoM yrofnoBHOM 3aKoHe 0D03HayeHbl.
BbisbiBaeT uHTepec tot dakt, 4to no YK Pb B nepapxuun ueneit rnaBHoe (nepBocTENEHHOE) MeCTO
OTBOAMTCA MCMpPaBNEHUO Nnua, CoBEPLUMBLLIEro npectynnexune. JlaHHblil BbIBOJ, CnefyeT U3 CUCTeM-
HOro aHanmu3a rooeHunii yronoBHOro 3akoHa: Hanpumep, 4. 7 ct. 3 YK PB rnacut, yto nuuy, cosep-
LUMBLUEMY TMpecTynneHne, [OMMHbl ObiTb Ha3HayeHbl Haka3aHWe WNN WMHaA Mepa YronoBHOW OT-
BETCTBEHHOCTW, HEOOXOAMMbIE N AOCTaTOYHblE ANA ero ucnpasnenus; ct. 79 YK Pb «OcyxpeHune 6e3
Ha3HaYeHWA HakasaHuA» NpPesyCMOTPEHO, YTO €CN B NpoLiecce CyfebHOro pacCMOTPEHMUA YrONOBHOIO
nena 6ypet fokasaHo, YTO AanbHeilllee ucnpaBneHne nuua BO3MOMHO 6e3 NpUMEHeHUA HaKkasaHuaA, To
MO3KeT ObITb BbiHECEH 0OBUHUTENBHbIN Npurosop 6e3 HasHayeHuA HakaszaHus; cT. 86 YK PB «Ocso-
boMpaeHne OT yronoBHO OTBETCTBEHHOCTU C MpUBAEYEHUEM NWLA K afMUHUCTPATUBHOWN OTBETCTBEH-
HOCTW» COAEPHUT NPaBUIO, COrNacHO KOTOPOMY NNL,0, BNepBble COBEPLUNBLLEE NPECTYMNEHNE Onpefe-
NEHHOIi KaTeropuu n 3arnagusluee NpUYNHEHHbI Bpep, MoxeT ObiTb OCBODOMAEHO OT YroNoBHOI OT-
BETCTBEHHOCTW C MPUBNEYEHNEM K afMUHUCTPATUBHOI OTBETCTBEHHOCTM, ecnu byaeT NpuU3HaHoO, YTO
OJ1A ero UCrnpaeneHna JOCTaTOYHO NPUMEHEHUA MeP agMUHUCTPATUBHOMO B3bICKaHWA.

[MpoaHann3npoBaB yronoBHOe 3aKOHOAATENLCTBO rocypapcts-yyactHuko CHI', moxHo caenatb
BbIBOL, O TOM, Y4TO BCE 3TW CTpaHbl B CBOEli HOPMOTBOPYECKOI MpakTuke onupanucb Ha MopenbHbiit
YronoBHbIil KOJEKC W CNOMMBLLMECA €llle B COBETCKME BpeMeHa 3aKoHopaTenbHble Tpaguuun. Bnana-
HMeM MPOrpeccuBHbIX UAel NnepenoBbiX CTpaH 3anaja MOMHO OObACHWTb MOABAEHUE B YrONOBHOM
3aKkoHopatenbctee Pecnybnukn Mongosa u Kbiprbisckoii Pecnybnuku gononHuTtenbHoli Lenv Hakasa-
HUA B BUJE PecoLManun3aLmm oCcyKeHHOro.

B cBA3n ¢ Hannuvem B MpoLunom egMHOro MpaBOBOro MPOCTPaHCTBa, KakoBbiM Asaanca Cotos
Cosetckux Couwnanuctuuecknx Pecnybnuk, Bbi3biBaeT MHTEpPEC pernameHTauMA BOMpoca O Lenax Ha-
Ka3aHuA B YyronoBHbIx 3aKoHax cTpaH [1pubantuku u I'pysun. CornacHo 4. 1 c1. 56 YronosHoro kogexca
SctoHun 2001 r. Npu HasHaYeHUW HaKa3aHWA Y4YUTbIBAETCA BO3MOMHOCTb OKa3aHMA Ha BUHOBHOIO
BO3JEeiCTBUA C LIeNbi0 ero oTKasa OT COBEpLUEHWUA BUHOBHbIX LEAHWI B JanbHeiillem, U WHTEpechbl
oxpaHbl npaeonopsagKa. B 4. 3 3Toi1 e cTaTby 3aKpenneHo rnaBHOe NpaBUNO Ha3Ha4Ye€HUA HaKasaHWA
HECOBEPLUEHHONETHEMY /IMLLY — OHO 3aK/O4aeTCA B TOM, YTO YrONOBHOE Haka3aHUe ABNAETCA KpaiiHUM
CPeACTBOM BO3[EWCTBUA, TO €CTb WMHbIMW Mepamn HEBO3MOMHO MobyaUTb HECOBEpPLUEHHONETHEro
npecTynHuKa BO3[epMnBaTbCA OT coBepLueHnA HoBbix npectynnenunii. CornacHo ct. 35 YK JlatBum
1998 r. yronoBHoe Haka3aHWe UMEET rNaBHYHO LieNb, 3aKNH0YatoLLLYOCA B MOKapaHUM BUHOBHOIO nunua
3a coBepLUeHHOe npecTynHoe geAHue. B KavectBe pononHuWTenbHbIX nojueneii ykasaHo cobntofeHne
3aKoHopaTenbCcTBa U BO3AepHaHne OT COBEPLUEHNA NPECTYMHbIX AEAHWI CO CTOPOHbI OCYMAEHHOrO U
apyrux nuu. Hecmotps Ha 10, uTo cT. 41 YK Jlutebl 2000 r. Ha3biBaeTca «HakasaHue u ero HasHayve-
Hue», paKTMYECKN B Heili 3aKpenneHbl MEHHO LEenn HakasaHua. Bcero ux natb, u oHW nepeyncneHbl
3aKoHopaTenem B onpefeneHHoli nocnegosatenbHocTu: 1) yaepxaHue nuua oT coBepLUeHna npecTyn-
HbIX AeAHWI; 2) HaKa3aHKe nuua 3a CoBepLUeHHOe MPECTynHoe AeAHve; 3) NULLEHNE UK OrpaHuyeHne
BO3MOHOCTU OCY[EHHOMY NNLY COBEPLUMTbL HOBOE MpecTynHoe feaHue; 4) Bo3felicTBue Ha OTObIB-
LUMX HaKa3aHue nuL,, 4Tobbl OHM cobntofany 3aKkoHb! U BO3AEPHMBANNCH OT COBEPLLEHNA HOBbIX Mpec-
TYMHbIX AeAHWniA; 5) rapaHTMpoBaHWe OCyLLLeCTBAEHUA NpuHUMNa cnpasegansoctu. B vactu 1 cTatbm
39 YK lpy3un «Llenn HakasaHuA» copepuTCA Cneayowmii ux nepeyeHb: BOCCTaHOB/IEHWE CrpaBe-
NIMBOCTU, NpepynpexAeHne COBEPLLEHNA HOBbIX NPECTYNNEHNUI U pecouanusaLms BUHOBHOMO. Takke
yKasaHo, 4TO LeNb Haka3aHuA JOCTMraeTca MyTem BO3[ENCTBMA Ha OCYMAEHHOrO U WHbIX NnL, C Tem
4TO6bl OHW NMPOHUKAWCH YYBCTBOM OTBETCTBEHHOCTM 3a cobntofieHne NpaBoNopAJKa U 3aKOHa; a camo
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HaKasaHue He MUMeeT Lenbio NpUYMHeHne PU3NYECKUX CTpajaHuil YenoBeKy UK YHUMEHNE ero foc-
TouHcTBa (4. 2 1 3 c1. 39 YK py3um).

[MpoaHann3npoBaB Lenn HakasaHWA Mo yroloBHOMY 3aKoHogaTtenbcTBy cTpaH [Mpubantukm u py-
311, MOMHO NPUIATU K CNepyoLMUM BbIBOAAM: HECMOTPA Ha MOMAUTUYECKOE U OPUAMUYECKOE AUCTaH-
LMpoBaHue oT rocyaapctB-y4acTHukos CHI', B yronoBHbIx kogeKkcax nepBbixX AOCTaTOYHO YETKO NPOAB-
NAETCA Hacnejue COBETCKOI YroNOBHO-MPaBOBOI HayKu (MAen NokapaHua U UCNpaBneHNa NPecTynHu-
Ko, obLLlee n cneumnanbHoe npepynpexaeHne npectynnenmii). OgHako ogHoOBpeMeHHO Habnropaertca
W CyLL,ECTBEHHOE BNMAHWE NPaBOBbIX CUCTEM CTPaH AanbHero 3apybexba (Hanpumep, UMNiemeHTauuA
MAel NMLIEHNA BO3MOKHOCTM COBepLUaTb NpecTynneHua (incapacitation) u pecouuanusauum npecryn-
HUKOB).

CnpaBefnimBoCTM pagu OTMETUM, YTO A0 KOHLLA MPOLLSIOro BeKka AelicTBME COBETCKMUX 3aKOHOAa-
TeNbHbIX TPaAULMiA N NPaBOBOW JOKTPUHbI UCMbITbIBAIN Ha cebe CTpaHbl, BXOAUBLUME B COLMANNUCTU-
YECKYHO MPaBOBYHO CEMbHO, T.H. CTPaHbl «COLMANUCTUYECKOrO narepa». Bbi3biBaeT MHTEpec pernameH-
TaumA Leneit yronoBHOro HakasaHua Nno X COBPEMEHHOMY 3aKOHO,aTeNbCTBY C Y4ETOM NPOU3OLLEALLINX
pedopm 1 npeobpasoBaHuii.

HenocpencTBeHHbI NnepeyeHb Leneil HakasaHuA JaH B YronoBHbIX Kopekcax bocHumn u Mepue-
roBuHbl, Benrpun, Cnosakun, Xopeatuu, HepHoropuu. Hale scero cpegu Lenein ynommHaetca obLuaa
u cneumnanbHas npeseHumna (YK Benrpun, Cnosakuun, Xopsatum). Takme OCTaTOYHO YacTo YNOMUHAET-
cA uenb 3awmTbl obwectsa: Hanpumep, B cT. 7 YK BocHun u lepuerosuHbl 2003 r. Ha nepBom mecTe
Cpeay Leneii HakasaHWA yKka3aHa 3aLuuTa obLLecTBa OT NPECTYMHbIX aKTOB NocpeacTBom obLueli u cne-
LManbHoIi NpeBeHLUn, a Takxe NobyxaeHNA NPecTynHUKOB K ncnpaenexuto. B paspene 34 YK Cnosa-
kun 2005 r. B yacTn 1 npefycMOTpeHO, YTO HaKasaHWe CYMUT Lenu 3aliuTbl obLiecTBa OT NpecTyn-
HMKa NOCPeACTBOM MNpeaynpeKAeHna COBEPLUEHNA UM HOBbIX NPECTYNNEHNI 1 CO3[aHuNA yCnoBuid ana
ero NnepeBOCNUTaHMUA, a TaKKe [EeMOTMBUPOBAHUA APYruX NtoJei K COBepLUEHUIO NPeCTYMNeHNIA.

Hepepko B 3akoHOAaTENbHOM NepeyHe Lieneil copgeparca caMobbITHble BapuaHTbl MpefHa3Ha-
YeHUA YronoBHOro HakasaHuA. Tak, cornacHo cT. 4 YK YepHoropumn 2003 r., HakasaHue BXoguT B
COCTaB yrofoBHO-NPaBOBbIX CaHKL M, 0bLLeli Lenbio KOTOpbIX NPU3HaeTCcA npecevyeHne feAHunin, npu-
YMHAIOLLMX BpeS, UIn CO3JatoLLMX Yyrpo3y NPUYUHEHWA BPeAa CoLManbHbIM LLeHHOCTAM, OXpaHAEeMbIM
YronoBHbIM 3aKoHoaatenbcTBoM. B ynomaHyTom Bbie YK BocHun u 'epuerosunbl 2003 r. Ha BTopom
MecTe yKasaHa Lenb 3aliuTbl U YAO0BNETBOPEHUA WHTEPECOB MOTEpneBLUMX OT npectynnexunii. B YK
Cnosakuu 2005 r. B pasgene 34 3akpenneHo, YTO Haka3aHWe BblpaxaeT MOpajibHOE OCyXeHNne npec-
TYNHUKa ObLLECTBOM, OfiHAKO MpW ero Ha3Ha4YeHWN YYUTbIBAtOTCA NMOMUMO BCErO MPOYEro U BO3MOM-
HOCTW peabunuTauun nuua, coBepLumnBLLero npectynnenne. CnepoBaTenbHO, U3 MONOMEHWI faHHOrO
YronoBHOMO 3aKOHa MOHO OMOCPefOBaHHO CenaTb BbIBOA, YTO Lenb peabunutaumu nuua, co3gaHua
yCnoBuiA AnA ero nocneayoLLero BoO3spaLLeHna B 06LLECTBO 3aKOHOMOCYLLUHbIX rpaMjaH TaKkKe [OnM-
Ha NPUHUMATbCA CyAbAMW BO BHUMaHWE B NpoLLecce Ha3HaYeHWA HaKa3aHuA.

OueHb cxomuii nepeyeHb Leneil HakasaHua copepxutca u B cT. 41 YK Xopeatum 2011 r. Tam
CKa3aHo, YTO LeNbl0 HaKasaHuA ABNAETCA NybnnyHoe oCyMaeHue COBEPLUEHHOro NMPEeCcTYnNeHns, YK-
penneHne Bepbl B 3aKOHHOCTb U NPaBOMNOPAJOK CPEAM rpamaH, okasaHue npeaynpeanTenbHoro Bo3-
OECTBMA Kak Ha MPECTYMHMKA, Tak U Ha UHbIX UL, NYTEM MOBbILLEHNA UX OCBELOMIEHHOCTU O NOC-
NeACTBUAX COBEPLUEHNA NPECTYNNEHNIA U HEOTBPATUMOCTM Haka3aHWA, a TakiKe Co3faHune ycnosuii ana
couuanbHoI peagantauuy npectynHuka. bnvskaa no copepmaHuio Lenb ynoMrHaeTca U B YronoBHOM
3aKoHopaTenbctBe BeHrpuu. Tak, B pasgene 67 YK Benrpun 2012 r. npegycMoTpeHa BO3MOMHOCTb
OTCPOYKM Npuroeopa, ecnu byayT yCTaHOBNEHbI pa3yMHble OCHOBaHWA fonaratb, YTO 3TO MOCHYMMUT
Lenun coumanbHoii peabunmtaumm nuua, COBEPLUUBLLETO NPECTYrneHue.

N
I
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Llenb peabunutaumm npectynHUKOB, paHee He YNOMAHYTaA B HaCTOALLE CTaTbe, 3acnyKuBaeT
ocoboro BHUMaHuA, 1bo B 3apybemHoil NneHuTeHLMapHOI AOKTpuHe pa3paboTaHa Lenas ofHOMMEHHas
TeopuA, COrnacHoO KOTOpOli BUHOBHbI Haka3bIBAETCA C LeNb0 UCMPaBUTb €ro MyTem «Hagexallero
obpalyeHua» (treatment). Teopua peabunutauum UCXoLuT U3 TOrO, YTO YENOBEYECKOE MOBEAEHUE AB-
NAETCA pe3ynbTaToM OnpefeneHHbIX NMPUYNH, U eCNN UX BbIABUTb U NPUMEHWUTb COOTBETCTBYIOLLME Te-
paneBTUYECKNE U VHblE MEPbI, TO BMOJHE BO3MOKHO [OOUTHCA U3MEHEHUA MOBEAEHUA OCYMAEHHOrO.
WcnpaButenbHoe Bo3pelicTBue noapasymeBaeT MpoBefeHue pAAa MCUXONOTMYECKUX M COLManbHbIX
MEpPOMNPUATUIA, OPUEHTUPOBAHHBIX Ha KOHKPETHYHO NMYHOCTb MpaBoHapywuTensa. Kak npaBuno, oHu
BKNHOYAtOT B cebA OKasaHWe NCUXONOrMYECKMX YCIyT, CNeLManm3npoBaHHyo MOMOLLb WLLaM, CTpajaro-
LLLMM anKoro/ibHOMN MW HApPKOTUYECKOW 3aBUCMMOCTbBHO, MCUXMATPUYECKYHO MOMOLLLb, PasinyHOro poaa
TepaneBTUYeCKe MEPONPUATUA, KypCbl CoLManbHOro TpeHuHra (obpasoatenbHble, NpodeccroHanb-
Hble 1 T.M.), PENIMTMO3HYIO U KylbTypHYIO AeATEeNbHOCTb, NMOMOLLLb B TPYAOYCTPOWCTBE, MOUCKE KMIbA,
B pa3peLLeHnn prHaHCoBbIX Npobnem, NpoBefeHVe UHAVBUAYaNbHbIX 6eceq, ¢ ceMbeil NpaBoHapyLLIK-
TenAa. To ecTb B MpoOLLECCE WCMONHEHUA HaKa3aHWA W MoCie Hero AenaeTca akLEeHT He Ha nokapaHue
NpecTynHuKa, He Ha NNLLEHUM ero onpepeneHHbIx bnar n cBobog, orpaH1yYeHUn ero Npas, BO3NOMEHNM
[OMNONHUTENbHbIX 0b6A3aHHOCTEN, a Ha pa3paboTKe Takoi MHAMBUAYaNbHO NPOrpamMmmMbl «obpaLLLeHnA»
C HVM ¥ NMpPOBEAEHUN ee B ¥U3Hb, YTOObI OH yTpaTMA MOTUBALMIO COBEPLUATb BNPELb NPECTynneHus.
MpencraBnAeTca, 4TO Takoe MHAVBUAYaNN3MPOBaHHOE «0bpallleHne» B COYETAHUU C NpUobpeTeHnem
WNN pa3BUTUEM TPYAOBbIX HABbIKOB U PeaNbHOW NMOMOLLbIO MO TPYAOYCTPONCTBY ObIBLLNX OCYHAEHHbIX
co3jaeT HeoOXOAVMYHO cpeay A1A CYLLLECTBEHHOMO YMEHbLUEHWA YPOBHA PELMANBHON NPECTYNHOCTH 1
6onee appeKTUBHOIO JOCTUMEHUA UHbBIX LieNneil yronoBHOro HakasaHuA.

3apybexHbIMy creumanucTamy BbiABNEHbI ClefytoLL e YCNOoBUA YCneLwlHol peabunuTanum ocy-
AeHHoro. Bo-nepsblix, 310 6bnaronpuATHaA AnA NojAepHaHva 3[0poBbA 0OCTaHOBKa, NofjpasyMeBato-
LWas [OCTyN K MEAULMHCKON NOMOLLM U oXpaHy 380poBbA. Bo-BTOpbIX, 3TO CNOCOBHOCTL OCYMAEHHOro
NOAAEPHMBATDL CBA3N C BHELLHUM MUPOM. B-TpeTbux, oBnafeBaHve ocysAeHHbIM HOBbIMU HaBblKamu
onA obneryeHua TpypoycTpoiicTea Ha ceoboge. W B-4eTBepTbIX, ACHOE (OnpefeneHHoe) N KOHKPeTHoe
NpaBoOBOe PEryIMpoBaHue BOMPOCOB, CBA3AHHbIX C MCMONb30BaHWEM U nepefayeil faHHbIX, OTHOCA-
LUMXCA K dpaKTam yrofoBHOMO npecnefoBaHusA'.

Takum obpasom, 3a pybeom TeEpMUH «peabunutaLua» NPUMEHUTENBHO K OCYHAEHHbIM O3HavaeT
npoLecc Mx Bo3BpaLleHnA B 0OLLLECTBO B KayecTBa /nLa, NMPUHOCALLLErO NONb3y COLMYMY AW BbIMON-
HAIOLLLErO KaKyto-MbO KOHCTPYKTUBHYIO couuanbHyto ponb. [laHHblii npouecc noppasymeBaeT npo-
XOM[EeHNe onpefeneHHbIx NpodeccoHanbHbIX, KOPPEKLMOHHbIX UK TeparneBTUYECKUX MpPOrpamMm,
BK/OYalOLLMX B cebA pasnnyHble BUAbl COLMaNbHOIN NOMOLLM, (OMHAHCOBYHO MOAAEPHKY U NHble BOC-
cTaHoBUTeNbHble Mepbl. [TpryeM nofyepkmBaeTca, 4TO 3TO NPOLECC OKa3aHWA NMOMOLLM KOMY-nnbo 13
OCY¥JI€HHbIX MO BO3BPALLEHNIO K HOPMaNbHOMY, 3aKOHOMOCNYLLIHOMY 0bpasy ¥W3HW rnocne ux M3onsa-
uMu oT obLuecTBa, CBA3AHHON C OTObITUEM YroNOBHOrO HakasaHuA. To ecTb npepnonaraeTca, YTo pe-
LLeHVEe O penHTerpaLuum B obLLEeCTBO, O CBOEIN NMOBTOPHOI COLManbHON afantauumn JOMKHO ObITb Npu-
HATO CaMUM OCy¥[eHHbIM. [lpuHMMas Takoe pelleHuWe, OH MpWHMMaeT Ha cebsa coumanbHyro OT-
BETCTBEHHOCTb 3a CBOE MOBeJeHMe, 3a BO3AepKaHne OT NPeCTynHOro nosefeHvs B OyayLem BpemMeHu.
B atom, Ha Halu B3rnag, 6€3ycnoBHO NposABNAETCA CBA3b NPOLECCOB peabunutaumm n pecoumanusawmm
ocyseHHbIX. Ecnn B TepmMuHe pecoumanmsauma akLeHTMpyeTca pe3ynbTaT COOTBETCTBYHOLLMX MpoLiec-
COB (3aHATUE onpefeneHHo HULLIN B 06LLLeCTBE, OCYLLECTBIEHWE COLMANbHO-MONE3HO eATeNbHOCTH),
NoAYepKMBAETCA POfb LECOLManM3MpPOBaHHOrO NNLLA Kak CyObeKkTa, NpeAnpYHUMAatOLLErO OnpeaeneH-

" Cm.: https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=09000016 806f4555.
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Hble ycunua, 4Tobbl BEpHYTbCA B PALbI 3aKOHOMOCNYLLHbIX Y4neHoB obLuecTBa, TO B TeEpMUHe peabunu-
TaumA Ha NepBblii NNaH BbIXOJAT METOAbI U MPOLEefypbl, C MOMOLLbIO KOTOPbIX obneryaerca sToT npo-
LLecC BO3BpaLLEHUA [eNNHKBEHTa, a COOTBETCTBEHHO YKe ApYyroil akLueHT — Ha nuua u cnysbbl, oT-
BETCTBEHHbIE 3a OKa3aHWe MOMOLLIM HY¥JatoLLMMCA N1LLaM, BbIpa3nBLLMM COOTBETCTBYIOLLLEE HeNnaHue.

OTmeTnMm, 4TO B NOCneaHee Bpema TEPMUH «peabunuTaLusa» BCe Yalle UCMoNb3yeTca B POCCUiAC-
KOM YrOIOBHOM W YronoBHO-MUCMNONHWUTENBHOM MpaBe, YTO AaeT OCHOBaHUA monaratb, 4TO uaes peabu-
NUTaLMM OCYXJEHHbIX NPUMMBAETCA N B OTeYeCTBEHHOI NpaBoBoii cucteme. Tak, B cT. 82.1. YK PP
«OTcpouka oTbbIBaHMA Haka3zaHUA 60NIbHbIM HApKOMaHWeli» rOBOPUTCA O MELULLMHCKON 1 colmanbHO
peabunuTauum ocysaeHHbIX, NPU3HaHHbIX OONbHLIMU HapKOMaHWENA.

NpencTaBnaerca, 4To MAeA couuanbHOW M MEAULMHCKOW peabunutauum nuu, COBEPLLMBLLMNX
npectynnenua, u fanee byner BHEAPATbCA B MPaBOBYIO AEWCTBUTENbHOCTb, CTaHeT Bce bonee BOC-
TpeboBaHHOW Npy Ha3HA4YE€HUN U UCTIONHEHUN YTONOBHbIX HaKasaHWil. Yike celiyac MOMHO NPOrHO3M-
poBaTb pacLUMpeHne CeTU peabunuTaLmoHHbIX LLeHTPOB, KOTOPble CMOrYT NPefoCTaBAATb CBOU YCNyru
He TONbKO 60NbHBIM HapKOMaHWE, HO U UHbIM KaTEropuAM OCYMAEHHbIX, a TaKKe uuam, oTbbIBLLIUM
HaKasaHue B BUAE NNLLEHNA CBOOOAbI; @ B yrONOBHOM U YrONOBHO-UCMONHUTENBHOM 3aKOHOATENbCTBE
NoABUTCA PAQ, CTaTeid, PerynupytoLmx OCHOBaHMA NPUMEHEHUA 1 NepeyeHb peabunmnTauMoHHbIX Mep
ONA UL, OTObIBAKOLLMX M OTOBIBLLUX YrONOBHble HaKa3aHWA.

B yronosHom 3akoHopaTenbCTBE HEKOTOPbIX CTpaHax ObIBLUEro «COLManMCTUYECKOro nareps»
nponucaHbl Leny Ha3HaYeHUA HakasaHuA, KOTOpble, MO HalleMy MHEHWIO, COBMafaloT C LEeNAMM Ca-
moro HakasaHnua (YK Bonrapuwu, Monbwu, CesepHoii Makegornun, Cepbun n gp.). Tak, cornacHo cT.
36 YK Bonrapun 1968 r. Haka3aHue Ha3HavaeTCA C Lenbio: BO-NepBbIX, UCNpaBneHnsa U nepeBocnunTa-
HUA OCYMJEHHOro B Ayxe cobntofeHMA 3aKOHOB U XOpOLUKX 0bblyaeB; BO-BTOPbIX, OKa3aHWA npeayn-
PEANTENbHOrO BO3eNCTBUA Ha HErO M NNLLIEHWNE BO3MOMKHOCTY COBEPLUEHUA UM A PYrnX NPECTYMNEHWNA;
B-TPETbUX, C LieNbio OKa3aHWA NpefyrnpesuTeNnbHOro M BOCMUTATENbHOrO BO3AECTBUA Ha JpYrux une-
HoB obLiectBa. Kpome Toro, ocobo nMponucaHo, 4TO YroNOBHOE HaKa3aHWEe He MOMET UMETb Lebio
NpUYnHeHne PU3NYeCcKUX CTpajaHuii MU YHUKEHNE YENOBEYECKOro JOCTOMHCTBA. B gaHHOM cnyvae
YETKO MPOCNEMMBAETCA CUHTE3 ABYX UAEONOrUNii OTHOCUTENBHO 3aKpenaeHuna Leneii HakasaHuA — Teo-
pUK UCnNpaBneHna N NepeBoCnUTaHUA NPECTYMHUKA (Hacneane COBETCKUX Tpaauuuii) n naeit nuwexuna
BO3MOMHOCTW COBepLUaTb NpecTynneHua (incapacitation) n yaepmaHva oT coBepLUEHWA MPECTYNNeHNA
yctpaweHuem (deterrence or general deterrence) (Bo3pelicTBue 3anagHoii FOPUANYECKON LOKTPUHBI).

B ct. 32 YK CeepHoii Makegorun 2009 r. oTHocuTenbHO Lenein, npecnepyembix cyfbeid npu
Ha3HaYeHWM HaKkasaHuA, CKasaHo cnepyrolee: «[ToMMMO ycTaHOBNEHWUA CNpaBeAIMBOCTH, Lienn Ha3Ha-
YEHWA Haka3aHWA 3aKNtoYaloTCA B NpefynpexfeHn COBEPLUEHUA HOBbIX MPECTYNIeHN BUHOBHbIM,
€ro UCnpaBieHNN N B BOCNUTATENbHOM BO3[ENCTBMU Ha MHbIX NNUL, Y4TOObI OHW HE coBepLUanu npec-
TynneHnin».

B cooterctBum ¢ § 1 c1. 53 YK Monbum 1997 r. cyp, npy Ha3HaveHUW HaKasaHMA NPUHUMAET BO
BHUMaHVE npeaynpefnTeNnbHble U BOCNUTaTENbHbIE LEenn, KOTopble MOTyT BbITb JOCTUrHYTbI B OTHO-
LLIEHUM OCYMAEHHOrO0, a TaKXe CyLLecTBYytoLLMe NoTpebHoCTM B cchepe hopmMmMpoBaHUA MPaBOBOro CO3-
HaHWA HaceneHua. B paHHoOl cTaTbe yNnoMMHAETCA U 0 BOCCTAHOBNEHUM COLManbHO CnpaBeainBoCTy,
OfHaKO OCYLLLECTBIEHNE JaHHOI LLeNn BO3/IOKEHO Ha CaMOro BUHOBHOIO, U €ro YCUWA Mo ee peannsa-
LU [OMKHbI Y4UTbIBATbCA CyAOM MPU Ha3HaYeHUW HakasaHuA. To ecTb, B MONbCKOM 3aKOHOAa-
TENbCTBE LieNb B BOCCTAHOBMEHWNMN COLMaNbHOI CNpaBeanBOCTM ABAAETCA AJ1A YrONOBHOIO HaKa3aHUA
chakynbTaTMBHOI 1 ONOCPEOBaHHON, ee peanu3alma 3aBUCUT OT NMOCTNPECTYNHOMO NOBEAEHNA BUHOB-
Horo nuua. BbisbiBaeT nHTepec ToT hakT, 4to B YK lNonblum nogyepkHyTO, 4TO NPU Ha3HavyeHUU Ha-
KasaHWA HeCOBEPLUEHHONETHEMY MW NNLLY MONOJEKHOMO BO3pacTa, CyA, Npexie BCEro pyKoBOACTBYeT-
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CA BOCMUTATENbHOIN LENbo B OTHOLLEHWW BUHOBHOTO, T.€. 3aKpeneHa ornpeaeneHHas uepapxus Leneii
B 3aBMCKMOCTU OT XapaKTePUCTUK cybbeKTa npectynnenus (cT. 54).

Hecmotpa Ha T0, 4To cT. 6 YK Cepbun 2005 r. umenyetca «Llenb HasHaveHuA HakasaHuA»,
OyKBanbHOro nepeyHa ueneii Tam He HaiiTu. CornacHo Yactu 1 gaHHON cTaTbu LEeNb HakasaHuA, npe-
LYCMOTPeHHaA HacTOALLMM KOLEKCOM, A0MKHa ObITb LOCTUrHYTa UCNONHeHUeM npurosopa. B vactu 2
yKa3aHo, 4TO BO BPeMA UCMOMIHEHUA HaKa3aHWA OCYMJEHHOMY He AOMKHO MPUYMHATLCA PU3NYECKNX
CTpajaHuii, a Takke He JOMMHO YHUMATbCA ero YyenoBeyeckoe AoCTOMHCTBO. OfHaKo cMCTeMHbI aHa-
N3 NONOMEHWI# JaHHOTO YroNOBHOMO 3aKOHa MO3BONAET OOHAPYMUTb, Kak MAHUMYM, [Be Lenu Haka-
3aHuA. Tak, cornacHo cT. 9 YK Cepbuun («YcnoBHo-gocpoyHoe ocBoboxaeHne oT oTObIBaHWA HaKa3a-
HUA») OCYMAEHHbI MOMET ObITb OCBODOMAEH YCNOBHO-J0CPOYHO, ECNM BO BPeMA OTbbiBaHUA HaKa3a-
HWA OH MOABEprca UCMNpaBNeHUo 1 eCTb OCHOBAHMA Monaratb, YTO B Cly4Yae ocBoboMaeHnA oH bynet
BecTu ceba Hapnexalyum obpasom 1, 0COBEHHO, YTO OH He COBEPLUMUT Kakoro-nmbo HOBOro MpecTyn-
Horo peaHua (kypcus moit — A [l.). Takum obpa3om, MOMHO caenaTtb BbIBOJ, YTO LENAMU YrONOBHOIO
Haka3aHua no YK Cepbun anatoTca ncnpasneHue nuua, COBepLUMBLLErO NPECTYMNEHNE, U NPeaynpe-
LeHNe COBEPLUEHUA VM HOBbIX MPeCcTynieHunii.

MHorpa 3akoHopaTenb He nepeyncnaeT NPAMO HU LLeNW YroNOBHOMO HakasaHWA, HW Lenu HasHa-
YEHWA HaKa3aHWA, OflHAaKO YNOMWHAET O HWUX B TEKCTE YroNOBHOMO 3aKOHa MpuW pernaMmeHTauuu ob-
LLLECTBEHHbIX OTHOLLIEHWI, CBA3aHHbIX C UCMOMHEHMEM HaKka3aHWii unnm ocBoboMmaeHnem oT Hux. Tak,
cornacHo 4. 1 pasgena 46 YK Yexun 2009 r. otcpoyka HakasaHUA MOMET ObITb NpefocTaBneHa nuLy,
COBEPLUMBLLEMY NPECTYNNEHWE, MpU onpeaeneHHblx dakTuyeckux obcroATenbcTBax, ecnu 6bypert
yCTaHOB/EHO, YTO ero obpas #u3Hu byaet obecneynBaTh [OCTaTOYHbIE YCNOBUA 1A €ro UCNPaBNeHNsA
u 3aWwumThbl obuectsa. B u. 2 paspena 57 Toro e Kogekca NpefycMOTPEHO, YTO NEPEBOL, OCY¥AEHHOIO
B ApYyroe ucnpasuTENbHOE yypemaeHne c bonee Nerkum permMom BO3MOMKEH, ECM €ro NoBeaeHue n
BbINOJIHEHME BO3/TOKEHHbIX Ha HEro 0bA3aHHOCTEN AaroT OCHOBaHWeE nonaratb, YTo AaHHaA mepa bynet
crnocobcTBoBaTh ero/ee ncnpasneHnto. Takum obpa3omM COrnacHo MONOKEHUAM YELLCKOro YroloBHOMO
3aKoHopaTenbCTBa, [AJ1A YrofNoOBHOMO Haka3aHUA XapaKTepHbl [Be Lenu - WCrpaBieHue nuua,
COBepLUMBLUEro MpecTynieHne, u 3awmTta obuiectBa, obLiecTBeHHbIX MHTepecoB. B YK Cnosenun
2008 r. uenb HakasaHuA B BUAE CreumanbHON NPEBEHLLMN COAEPHUTCA B CT. 88, pernameHTUpyoLLeii
YCNOBHO-A0CPOYHOE OocBobOMaeHNE ocyxieHHoro. B paHHOW cTaTbe HEOfHOKPaTHO YyKasaHo, 4TO
rnaBHOe yCnoBWe AOCPOYHOrO OCBOOOMAEHWNA BUHOBHOMO — HanMyne AOCTaTOYHbIX OCHOBaHWiA nona-
raTb, 4TO OH He coBepLUMT B ByayLiem HoBoro npectynnenus (vactu 1, 5, 6).

MopBOAA MTOMN BbINONHEHHOIO CPaBHUTENBHO-NPABOBOr0O UCCNEf0BaHUA LieNel YyronoBHOro Ha-
KasaHWA, MOXHO 3aK/NtO4UTb, YTO B COBPEMEHHOM YrONIOBHOM 3aKOHOAATENbCTBE rocyfapcTB — y4acT-
Hukos Coppymectsa Hesaeucumbix ocymapcte u paga ctpaH BoctouHoii EBponbl Bonpocy onpepene-
HUA Leneil yronoBHOro HakasaHuA NpUaeTCa cepbe3Hoe BHUMaHMe. JlocTaTO4HO YETKO B UX 3aKOHO-
[aTeNbCTBE NPOCNEKMBAETCA TEHAEHLMA CUHTE3A BAVNAHNUA COBETCKUX 3aKOHOAATENbHbIX TPaguumin u
npaBoBOIi MAeonorMn pasBuTbiX CTpaH 3anafa (B Kakux cTpaHax bonee ApPKO, B KaKUX-TO — MeHee
BbIpaM€eHHO).

Ha nalwu B3rnag, noctaHoBKa 3akoHOAaTENEM Lieneii HakasaHuA — 3TO He TONbKO cnocob onpepe-
NUTb BJIA HaceneHua NepcreKkTUBbl AeATENbHOCTU B ccpepe YroNoBHO HOCTULMK, HO U CPELCTBO KOOp-
AMHaLMKU yCUnuii BCex npaBonpuMeHuTeneid, 3afeiicTBOBaHHbIX B MpoLeccax HasHa4YeHWUaA U UCMOomHe-
HUA Haka3aHWii, a TaKkKe KNHOYEBOI 3NEMEHT MO3WLMOHMPOBAHMA OTpPaciW YrofloBHOrO NnpaBa Kak B
HaLMOHaNbHON NPaBOBOI cMCTEME, TaK U Ha MEXAYHapOAHOM YPOBHe. DTO Kak pa3 TOT caMmblii ciyyaii,
KOrAa uenb «ornpejenaeT CPeacTsa» U UMUAMK OTPACIU B LLENOM.
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BbiaBneHHoe MHoroobpasue Leneil yronoBHOro HakasaHus, 3aKpeneHHblX B 3aKOHOAATeNbCTBE
PasfMyHbIX CTPaH, UX CXOACTBA M Pa3nuyusA, ONULETBOPAET NOANMOPHOCTb HOPUANYECKON KapTHHbI
Mupa, BefyLve TeHAEHLUN U «aTaBU3Mbl» B NPaBOBOW AeliCTBUTENbHOCTU HaAHALMOHAIbHOTO YPOBHS,
a TaKke NMo3BoJIAeT CNPOrHO3MPOBaTbh HEKOTOPbIE NEPCMNEKTUBHbIE HaMpaBlEeHWA PasBUTUA YrONOBHO-
MpaBOBOro MHCTUTYTa HakasaHWA, HanpuMep, BECbMa BEPOATHOE MPOrpeccupytoLee NCnonb3oBaHmue
B HaLMOHabHOW HOPMOTBOPYECKOI M NPaBONPUMEHUTENBHOI NpaKTUKe Uaeil pecounanunsannm u pea-
bunuTaummn NPecTynHUKOB.

Udihnihwghp' <nndwidnid, Uulwfu Mbnnggniuubph <wdwgnpdwlgniejwt wunwd whwnnieintu-
utiph W Upubywu GYpnwwih npn2 Gpypubipp opGuunpnienitutiph hwdbdwwnwlwu hpwywywu
Jbpinwnipjwdp, putwpyynd Gu ppbwlwu wwwndh uwywwwlubpp' npwug udwunieyniuubpp,
nwnppbipnyeniuubipp wwngbint bW npwywu thnpdp wggquiht optiuunpnieiniuncd Yppwnbiine dhunnt-
dny: Uunpwnwné £ juwnwnpynw ppiwywu opbuunpnigjwu funphpnwjhtu opbuunpwywu wywu-
nnypubphu, huswbu bwl qupgugwsd wplidwjwu Gpyputiph hpwywywtu gunuthwpwfununiejwu
Ewlwu wqgnbgniyejwun:

Annotation: The article deals with a legal analysis of the purposes of punishment according to the
legislation of the members of the Commonwealth of Independent States and some countries of Eastern
Europe with the aim of comparing them, identifying their similarities and differences and determining
the possible use of the results of this research in national lawmaking and law enforcement practice.
Soviet legislative traditions of criminal legislation and the significant influence of the legal ideology of
developed Western countries are touched upon.

<hduwpwnbp' pphwut wwwndh uwwwnwlubp, unghwjwlwu wpnwpnyejwu YEpwywugund,
nwwnwwwnpwnjwiubph ninnnud, hwugwagnpdnipniuutiph Ywufuwnpgbiinw, nwunwwwpujwiubph yb-
pwunghwwlwuwgnid b yEpwywugunud (nGwphihnwgnid):

Key words: the purposes of criminal punishment; restoration of social justice; correction of convicts;
crime prevention; resocialization and rehabilitation of convicted people.

Knroyesbie cnosa: Lenv yronoBHOro HakasaHusA; BOCCTAHOBEHME COLMaNbHOI CrpaBeiiMBOCTU; UC-
npaBneHne OCYM[EHHbIX; NpeaynpexaeHue NPecTynneHunii; pecounanmsauma n peabunutauma ocy-
JEHHbIX.
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LISOVYl ARTEM
Leading specialist of the Department of Information and Telecommunications of
National Prosecution Academy of Ukraine

JIMCOBBIiA APTEM
Bedywuii cneyuanucm omoena uHgpopmayuu u menesommyHukayuli
Hayuoransroli akademuu npoxkypamyps! YkpauHbi

uhper<uvsuanronkrfe3nkuLsMh KULUUN LULUSEUYUD LrsUUUL
NMUSUWUhULUSYNRE-3NRLL NRULUPLUSNKY BY HULS
uuthuresLUUL UbNILELL:

YIro/IOBHAA OTBETCTBEHHOCTb 3A KUBEPIMPECTYIMJIEHUA B YKPAUHE U
METO/bl UX NPEOOTBPALLEHUA"

CRIMINAL LIABILITY FOR CYBERCRIMES IN UKRAINE AND
METHODS FOR PREVENTING*

Until very recently Ukraine did not have a special cybersecurity law. While cybercrime has been
prospering in Ukraine for many years, development of a stable cybersecurity policy fold behind.
Ukrainian legislation to tackle crime in the cyberspace only partially responds the needs of the country
and did not always cover the key elements required to maintain effectiveness. Thus, up until October
2017 the legal framework in this area included the following typical pieces of legislation:

— Law of Ukraine On Information No 2657-XIl of 2 October 1992;

— Law of Ukraine On State Secrets No 3855-XIl of 21 January 1994;
Law of Ukraine On Protection of Information in Telecommunication Systems No 80/94-BP of 5
July 1994;
Law of Ukraine On Telecommunications No 1280-IV of 18 November 2003;
Law of Ukraine On State Service of Special Communication and Information Protection of
Ukraine No 3475-1V of 23 February 2006;
Law of Ukraine On Personal Data Protection No 2297-VI of 1 June 2010.
It is difficult to find exact definition of “cybercrime” term. Despite the fact that Convention on
Cybercrime of the Council of Europe (The Budapest Convention) is the main international treaty which
focused on the combating cybercrimes and ensuring cybersecurity on EU territory, it does not provide
any definition of “cybercrime”.

Though, Ukrainian Law on Basic Principles of Ukraine’s Cyber Security contains definition of
“cybercrime”. Due to Point 8 of Part1 of Article 1 of this Law it is stated:

<...> cybercrime (computer crime) is a culpable, socially dangerous actin cyberspace and/or
with its use, liability for which is provided by Ukrainian law on criminal liability and/or which is
recognized as crimes under international treaties of Ukraine'.

* nnywidp ubpyuwjwgyb £ 14.03.2020, gpwiunuyb £ 17.04.2020, punniuyb) b vnwywagpniejwu 28.04.2020:
* The article was presented 14.03.2020, was reviewed 17.04.2020, was accepted to publication 28.04.2020.

* Cratba npepctasneHa 14.03.2020, peuexsuposaHa 17.04.2020, npuHaTta B neyvatsb 28.04.2020.

' Pro osnovni zasady zabezpechennia kiberbezpeky Ukrainy: zakon Ukrainy [Law of Ukraine] vid 07.11.2017 roku
Ne 2163-VIll // Vidomosti Verkhovnoi Rady Ukrainy (VVR). URL: https://zakon.rada.gov.ua/laws/show/2163-19
(accessed: 09.05.18) (in Ukrainian).
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This law has been a basic law in Ukraine, which determines legal and organizational basics for
ensuring protection of vital interests of man and the citizen, society and the State, national interests
of Ukraine in cybersecurity. The document defines the basic infrastructure objects, which compose
critical infrastructure of the country that needs the best possible cyber protection.

The problem of cybercrime and establishing criminal liability for its commitment remains the
essential area of concerns in the field of copyright. After the global expansion of the Internet and a
move to the digital age, criminal offences have moved to the Internet space. Owing to the fact that
investigation of computer crimes (cybercrimes) is far more complicated, than common law crimes,
prevention and punishment for their perpetration entail more complexity and modernity.

The purpose of the article is to explore which types of cybercrimes have the most disruptive
influence on the territory of Ukraine and what criminal liability is stated for such crimes. It is important
aspect that experience of the other countries in combating of cybercrimes is much more progressive
in comparison with those in Ukraine. Thus, in this article we will give proposals on methods of
preventing cybercrimes that are used in other countries, for Ukraine.

Among the scholars who deals with this issue, the following ones can be distinguished: O.
Bandurka O., Baturina Y., Hladun O., Vehova V., Golubeva V., Azarov D., Burda S., Migalatyuk V.
and others.

Such foreign law scholars as Prof. Dr. Marco Gercke, Rachna Buch, Pooja Kalola, Prof. Solange
Ghernaouti-Helie and others investigated problems of criminal liability for the cybercrimes worldwide.

Keywords: cybercrime; criminal liability for the cybercrime; computer crimes; crime on the
Internet; Internet crime; criminal offence on the Internet.

Merriam-Webster’s dictionary, which is most trusted online dictionary in the USA for English
word definitions, determines “cybercrime” as “criminal activity (such as fraud, theft, or distribution
of child pornography) committed using a computer especially to illegally access, transmit, or
manipulate data”".

In our times a big part of different information is widespread on the Internet, starting from
articles, news, books and finishing with a data of users which they permanently leave while register
on sites, fill out Google Forms or set up online orders. In reality, they provide plenty of personal
information (full name, day of birth, State, city of birth, domicile, telephone number, data card etc.)
to third parties, that successfully used by offenders on the Internet after illegally and fraudulently
receiving access to this data.

After current Criminal code of Ukraine was accepted and taken in action the unified registry of
pre-trial investigations, high incidences of qualification of crimes in the field of computer technologies
have started to be qualified under an article 185 of Criminal code of Ukraine, then in most cases it
deals with offences against property, committed with the use of payment cards or card details.

In addition, after analysis of data of the unified registry of pre-trial investigations (form 1), it can
be concluded that qualification of cybercrimes under the articles, that can’t be found in Section XVI
of Criminal code of Ukraine, causes inaccuracy in the statistical accounting and becomes one of the
reasons for impossibility of establishment of perception of crime. As a result, some part of crimes in
the field of use of electronic computing machines (computers), systems, computer networks and
telecommunications networks in the general structure of criminality is insignificant and is less than
1%. At the same time in foreign countries, such as Georgia?, Germany, Switzerland, «computer crime»

! Internet source. https://www.merriam-webster.com/dictionary/cybercrime.
2 Kompyuternyie prestupleniya v ugolovnom zakonodatelstve stran SNG (Vyipiska iz Ugolovnogo kodeksa Gruzii):
Tsentr issledovaniya kompyuternoy prestupnosti (crimeresearch.ru) [Elektronniy resurs]. - Rezhim dostupu:
http://www.crime-research.ru /articles/ Criminal_Code. — 2004. - 27 iyunya.
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has legal definition and enshrined as legal concept. The term «cyber crime» has been used in
designation of these crimes in USA. Though, the prosecutor of San Francisco prosecutor’s office Del
Rosario Conrad who is in the head of structural unit for the detection and investigation of crimes in
mentioned area, proposes to use more inclusive term such as «high tech crimes», because this sphere
of activity extends to ordinary crimes that are committed using technology innovations'. It should be
noted, that term «high tech crimes» is literal translation of collocation «crime hide touch» and in
Ukraine is used as definition related with information technologies and space applications. Starting
point for definition of concepts, which legislator will use in area of countering corruption, is
the Council of Europe Convention on Cybercrime, which signed 23.11.2001 (hereinafter - Convention).
For today it was ratified by 18 states and signed by 25 countries, including Ukraine (7.09.2005)2. In
time, in July of 2006, there was ratified Additional Protocol to Convention concerning criminalization
of racist or xenophobic acts committed through computer systems (hereinafter-Additional Protocol).
Actually, terms used in Convention and Additional Protocol haven’t been enshrined in Ukrainian
domestic legislation.

Convention includes 4 groups of crimes connected with the use of computing technologies as a
tool for their commitment. The first group comprises crimes against confidentiality, integrity and
availability of computing data and systems (unlawful access, interception, interference with data,
impact on functioning of system and also unlawful use of devices and software). The second group
comprises crimes related to use of data-processing tools (forgery, fraud). The third group comprises
crimes related to the data content (child pornography), and to the fourth group - offences related to
copyright and related rights infringement.

States which ratified Convention took responsibility to review their legislation with the purpose
to bring it into the line with the recommendations stated in Convention.

Analysis of current Ukrainian legislation demonstrates that criminal liability is established for
almost all crimes referred to in the Convention. At this time Chapter XVI of Criminal Code of Ukraine
provides criminal liability for the commitment of criminal offenses related to the use of electronic
computing machines (computers), systems and computer networks and telecommunication networks.
There is a list of them:

1) Article 361. Unauthorized interference with the work of electronic computing machines
(computers), automated systems, computer networks or telecommunication networks;

2) Article 361-1. Creation for the purpose of use, dissemination and distribution of harmful
software or hardware, as well as their dissemination and distribution;

3) Article 361-2. Unauthorized dissemination and distribution of information with restricted
access, which is stored in the electronic computing machines (computers), automated systems,
computer networks or information-carrying medium;

4) Article 362. Unauthorized actions with information, which is processed in the electronic
computing machines (computers), automated systems, computer networks or saved on the
information-carrying medium, committed by a person entitled to access to such information;

5) Article 363. Violation of operating rules of electronic computing machines (computers),
automated systems, computer networks or telecommunications networks and the order or rules
protection of information which is processed therethrough;

! Materiali robochoyi zustrichi v Natsionalniy akademiyi prokuraturi Ukrayini 15 veresnya 2015 roku.
2 Pro ratifikatsiyu Konventsiyi pro kiberzlochinnist: Zakon Ukrayini vid 7 veresnya 2005 roku # 2824-1V //
Vidomosti Verhovnoyi Radi Ukrayini. - 2006. - # 5. - S. 128. - S. 71.
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6) Article 363-1. Impeding the work of electronic computing machines (computers), automated
systems, computer networks or telecommunication networks by mass distribution of electronic
messages'.

The above mentioned crimes don’t exhaust the list of cybercrimes stated in Section XVI of Special
section of Criminal code of Ukraine. Hence, some kinds of crimes have been existed long before the
first computers were created, can be committed with use of information technologies. Use of
computers simplifies commitment of crime or makes its commitment impossible in new forms. Thus,
we can consider such types of crimes as such under Convention. In particular, the criminal liability is
provided for other crimes and anchored in Article 190, clause 3 (unlawful fraudulent with use of
computers), Article 200 (use of fraudulent electronic means of access to bank accounts), clause 4
Article 301 (sale and distribution of pornographic material with use of computers) of Criminal Code
of Ukraine.

Behind that, in Ukraine criminal liability is also provided for other activities, which can be
committed by using of information technologies, but they are not contained in Convention.

The first group of these crimes related to unlawful purchasing and (or) selling products
forbidden for free circulation, and can be committed with the use of Internet. Among them are also
unlawful purchasing or selling of drugs, psychotropic substances and their counterparts (Article 307
of Criminal Code of Ukraine); unlawful purchasing or selling of firearms, ammunition, explosive
substances, selling of bladed weapons (Article 263 of Criminal Code of Ukraine); purchasing of
radioactive materials (Article 265 of Criminal Code of Ukraine).

The second group comprises crimes related to data content. Criminal law of Ukraine, in contrast
to Convention, implies the liability for the ‘traditional’ criminal crimes are committed with use of
computer and through the Internet. There is a list of them:

Infringements of copyrights and related rights (Article 176 of Criminal Code of Ukraine);

Fraud (Article 190 of Criminal Code of Ukraine);

lllegal actions in respect of remittance documents, payment cards and other means providing
access to bank accounts, and equipment for their production (Article 200 of Criminal Code of
Ukraine);

Evasion of taxes, fees or other compulsory payments (Article 212 of Criminal Code of Ukraine);

Importation, making, sale or distribution of pornographic items (Article 301 of Criminal Code of
Ukraine);

lllegal collection for the purpose of use or use of information on trade secrets (Article 231 of
Criminal Code of Ukraine).

Therefore, due to forensic aspect, ‘the cybercrimes’ are statutory socially dangerous actions
which committed and investigated with use of the Internet®.

In the raw of international treaties and Conventions is stated that ‘cybercrime’ threatens both
national security of particular countries and human security and an international order in our time.
International people’s concern about development of cybercrime is reflected in such international
treaties as: Bangkok declaration on Crime Prevention and Criminal Justice (2005)3, the Bucharest
Declaration on International Cooperation on Countering Terrorism, Corruption and Transnational

' Criminal Code of Ukraine: enters into force on September 1, 2001. N2 2341-l1l (https://www.legislationline.
org/documents/action/popup/id/16257/preview).

2 Bilenchuk D.P. Kibreshakhrai - khto vony? //Militsiia Ukrainy, 1999. N¢7-8. P. 32-34.

3 Bangkok Declaration on Crime Prevention and Criminal Justice, endorsed by General Assembly of the United
States, P. 7 (https://www.unodc.org/pdf/crime/congressi1/BangkokDeclaration.pdf).
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Organized Crime (2006)', The world’s summit on the information society and The Convention on
Cybercrime of the Council of Europe (CETS No.185) (2004). All these international documents are
aimed at ensuring common crime-fighting in the way of enacting of particular acts of law which shall
not contradict neither laws of particular country nor clauses of treaties ratified by such country.

Despite the fact of enlarging of cybercrimes worldwide, there are still plenty of ways how to
protect your personal data or another information from stealing it and prevent cybercrimes being
aware of computer and Internet literacy.

To sum up, there are specific ways for keeping any information secured:

Creating of a strong password, data protection and periodical change of it;

Keep yourself aware about pervasive methods of committing cybercrimes used by criminals for
being able to prevent them;

Protection of devices, installing of antiviruses;

Use of the secure networks;

Check of your current accounts;

Use of instruments for confidentiality and secure your use of browsers.

Udihnihwghp’ <nndwdp udphpdws | Yhpbphwugwgnpdnieiniuubph hwdwp twfuwnbujwsd ppbiw-
Ywu wywwnwufuwtuwwynigjwu hhduwfuunhputiphu: Uwwnuwynd £, np Yhpbiphwugwgnpént-
pintuutipp dwdwuwlwyhg wofuwphnd  hwugwynpniejwtu  wdbUwwju  mwpwdnd nubignn
npulinpnudubiphg Bu, npnup hpwywuwgynd Bu hwdwYwnpghsubiph dhongny’ wdjwiubiph puquw
dnunp gnpdtijnt, wwophuh duny npwup ogunwgnpdtiint b wj| Gnwuwyubtipny: Uhlunyu dwdwuwy
ubpyuwywgynid Gu wju hwugwgnpdnipniuutinh Ywufuwpgbjdwu huwpwynp ninpubpu ni hbinw-
uywpubipu NWypwhuwih opptwyny: Lutwpyynud Gu bwl hwdwgwugnud wuduwlwu nyjwutph
wpryniuwybn ywonwwunyejwu dubpt nt Gnwuwlyubpp:

AHHomayus: B cTtaTbe pacCMOTpPeHbI BONPOCHI YrofOBHO OTBETCTBEHHOCTM 3a KMbepnpecTynneHus.
MopuepkmBaeTca, YTO B COBPEMEHHOM Mupe KMOepnpecTynieHua ABNAIOTCA OJHWMM W3 Haubonee
pacrnpocTpaHeHHbIX NPOABNEHUI MPECTYNHOCTU, KOTOPbIE COBEPLLAOTCA MOCPEACTBOM KOMMbIOTEPOB,
ONA nonyyeHua pocTtyna K 6asam JaHHbIX, UX HE3aKOHHOro ucnonb3oBaHuA U T.n. OfHOBpPeMeHHO,
npencTaBieHbl BO3MOMHbIE HanpaBieHWsa 1 NepCneKTUBbI NPeAyNpPeXAeHNA AaHHbIX NPECTYNNeHni Ha
npumepe YkpaunHu. B ctatbe obcympaeHbl Take cnocobbl n cpefcTBa 3¢pheKTMBHOI 3alLLuTbl Nepco-
HaNbHbIX aHHbIX B CETU UHTEPHET.

<hduwpwnbip'Yhpiphwugwynpnip)niu, tndjwiubph wwophuh ogunwgnpdnid, wuduwlywu nydjwi-
ubip:

Key words: cybercrimes, illegal data use, personal data.

Knrouesbie cnosa: KVI6ep|'IpeCTyﬂHOCTb, HE3AaKOHHOE UCNONIb30BaHWE OaHHbIX, NEPCOHAlbHbIE AaH-
Hbl€E.

! The Bucharest Declaration on International Cooperation on Countering Terrorism, Corruption and Transna-
tional Organized Crime (https://www.unodc.org/unodc/en/press/releases/press_release_2006_11_16.html).

2 The Convention on Cybercrime of the Council of Europe (CETS No.185), P. 22 (https://www.coe.int/en/web/
cybercrime/the-budapest-convention).
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unNNrMShNL KULSUSNNONR@E3NRLLEMP KLU UM MUSUURULUSYNRE3UL
huSusuuuL Nrne <urser*

SOME ISSUES OF INCREASING RESPONSIBILITY
FOR CORRUPTION CRIMES*

HEKOTOPbLIE BOMNPOCbI YCWIEHUA OTBETCTBEHHOCTU
3A KOPPYTNUWOHHBIE NPECTYMEHUA"

Bbicokaa creneHb 0OLLECTBEHHOI OMACHOCTWM KOPPYMUMOHHbLIX NpecTynneHuii npepnonaraeT
HEoBXOMMOCTb YCUNEHUA YrONOBHOI OTBETCTBEHHOCTU M HaKka3aHWA. HecmoTpsA Ha To, 4TO nMokasatenu
Pecnybnukn KasaxctaH B rnobanbHOM peinTuHre BOCMPUATUA KOPPYNUUU AEMOHCTPUPYHOT MONOMM-
TenbHyto auHamumky (c 140-oii nosmumm B 2013 r. Ha 113-t0 B 2019 r.), BONpOCHI NPOTMBOAEICTBYUA
KOpPYMNLUMU BCe Takie ocTatoTcA Haubonee akTyanbHbIMM paa obluecTBa u rocynapctea’. Ha cerop-
HALUHWIA feHb B KasaxcTaHe B MporpamMMHbIX JOKYMeHTax MpaBOBOro xapaKkTepa Takme OTMevaeTcA O
HEObXO[MMOCTM YCUNEHUA OTBETCTBEHHOCTY U Y3KECTOYEHWA Ha3aKkaHWA 3a KOPPYMNLMOHHbIE YrONoBHble
npasoHapyLeHua. C nogobHoi No3muum BbicKasbiBanca Takxe npepcepatens AreHtcTBa Pecnybnvkm
KasaxcTtaH no genam rocypapctBeHHol cnyxbbl n npoTuBoaeincTButo kKoppynuumn Anuk Matkambaesuy
LLInexk6aes?.

Ha Haw B3rnap, nogHvWmas Bonpoc o6 ycuneHuu YronoBHOI OTBETCTBEHHOCTU 3a KOPPYMNLUMIO,
TpebyeTcAa paccMOTpeTb cnepaytoLlme noaxofbl, KOTOpble B TOW UM MHOIN cTeneHn obcyparoTca Ha
pasnnyHbIX AUANOroBbIX NOLLLAfKaX:

1) O Heobxo0umocmu BHeceHUA B y20/10BHOE 3aKOHOOAMe/NbCMBO NOHAMUSA «OOJINHOCM-
Hoe /1uyo ¢ 0cobbIM cmamycom», ¢ BblOe/leHUeM e20 B Ka4ecmse cneyuanbHo20 cybbekxma Ksa-
nugpuyupyrowux cocmasos KOppyNYUOHHbIX npecmynneHul.

AHanus peiicTByloLLErO YronoBHOro 3akoHogjatenbcTea® Pecnybnvkn KaszaxctaH cBupeTenbct-
BYET O TOM, 4TO B COOTBETCTBYHOLLMX NPaBOBbIX akTax YeTKO 0003HaueH Kpyr CyObeKTOB KOPPYMLMOH-
HbIX NpecTynneHunii. TakoBbIMU ABNAIOTCA:

1) nuua, 3aHMMaroLLME OTBETCTBEHHYHO FOCYAAPCTBEHHYIO JOMMHOCTD;

* nnywédp ubplywjwgyt £ 10.04.2020, gpwfunuybi £ 22.05.2020, punniuyb) k mwwgpniejwu 29.05.2020:
* The article was presented 10.04.2020, was reviewed 22.05.2020, was accepted to publication 29.05.2020.

* Cratba npepctasnera 10.04.2020, peueHsuposara 22.05.2020, npuHaTa B neyvatb 29.05.2020.

" Unpekc BocnpuaTua koppynuuu, (http://tikazakhstan.org/chto-my-delaem/indeks-vospriyatiya-korruptsii ):

2 [InA oCy[€eHHbIX KOPPYNUUOHEPOB He ByfeT yCNoBHO-JOCPOYHOrO ocBobomaeHua (https://www.inform.kz/ru/
dlya-osuzhdennyh-korrupcionerov-ne-budet-uslovno-dosrochnogo-osvobozhdeniya-alik-shpekbaev_a3609630).

3 YronoBHblii Kogekc Pecnybnukn Kazaxcran ot 3 niona 2014 r. (http://adilet.zan.kz/rus/docs/K1400000226).
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) nvua, BbINONHAOLLME ypaBneHYeckne PyHKLUM B KOMMEPYECKOI UK MHOW OpraHu3aumm;
) LONMHOCTHbIE NNLA;
4) nuua, ynonHOMOYeHHble Ha BbINONHEHWUE FOCYyJaPCTBEHHbIX PYHKLMIA;

5) nuua, NpMpaBHEHHbIE K NML,aMm, YNOAHOMOYEHHbLIM Ha BbIMONHEHWE FOCyAapCTBEHHbIX (OYHK-
Luit;

6) [OMKHOCTHbIE NNLLA MHOCTPAHHOIO rOCYfapcTBa UMW MEXAYyHapPOAHOW opraHu3auuu.

Mo peiicTBytOLLEMY 3aKOHOAATENBCTBY COTPYAHUKM NPaBOOXPAHUTENBHbIX U CrELUanbHbIX Opra-
HOB ABNAIOTCA CybbeKTaMn KOPPYNLMUOHHbLIX MPeCTynneHnii, oxsaTbiBaeMbIX NMOHATUEM JOMMHOCTHOE
nuuo. B YronosHom Kopekce Pecnybnmku KasaxcraH (ganee - YK) B 15 n3 17 coctaBoB KOppynLMOHHbIX
npecTynneHunii NpeaycMoTpeHa OTBETCTBEHHOCTb JOMKHOCTHOrO NNLA, B O U3 KOTOPbIX COBEpPLUEHME
NpecTynneHna JOMMHOCTHbIM NMLLOM 0bpasyeT KBanudpuLMpYHOLLMIA cocTaB npecTynneHua (aBnaerca
oTArvaromm obcroatenbctsom). B octanbHbix 10 coctaBax AeiiCcTBUA JaHHOIO [OMKHOCTHOrO nuua
(cybbekTa npectynneHua) moxeT 6biTb KBanuduumpoBaHo no yactam 2, 3, 4 COOTBETCTBYHOLLEN
cTaTby, B 3aBUCMMOCTU OT JOMONHUTENbHbIX MPU3HAKOB (NocnenCcTBUiA, cnocoba coBepLUeHMA U T. 4,.).
Kpome Toro, B cootBetcTBUM ¢ YK PK, coBeplueHne gaHHbIMM cybbeKTamm yronoBHbIX NpaBoHapyLue-
HUWIA y4nTbIBaeTCA NPK Ha3HaYeHUWN HaKasaHWA Kak oTAryaroL,ee obCTOATENbCTBO.

Cnepyet obpatutb ocoboe BHUMaHWE Ha TO OBCTOATENbCTBO, YTO MO YrONOBHOMY 3aKOHOAA-
TenbcTBy Pecnybnukn KasaxctaH, NoHATME [OMMHOCTHOrO Nuua BKAKOYaeT Npu3HaKk npeacraBuTens
BnacTtu. Tak, B cootBetcTBuM ¢ n. 9 c1. 3 YK PK, npeacraButenem Bnactu ABNAETCA MULO, HaxoaALLee-
CA Ha rocypfapctBeHHol cnyxbe, HafeneHHoe B yCTaHOBNIEHHOM 3aKkoHopaTtenbctBoM Pecnybnuku Ka-
3axcTaH nopapke pacnopafuTenbHbIMU NOTHOMOYMAMM B OTHOLLEHUW WL, HE HaXOAALLMXCA OT Hero B
cnyxebHoii 3aBUCMMOCTH, B TOM YuCre, COTPYAHUK NPaBOOXPaHUTENbHOrO MW CreLuanbHOro rocy-
[ApCTBEHHOrO OpraHa, opraHa BOEHHOW MOAMLUW, BOEHHOCTYMALLMI, yYacTBytoLmii B obecneyeHnn
06LLECTBEHHOrO NopAKa.

Ha ocHoBaHWM BbILLEN3NOMEHHOrO NMonaraeM, 4To B feliCTBYHOLLLEM 3aKoHopaTenbcTee Pecny6b-
nukn KasaxctaH B JOCTaTOYHOI Mepe yperynupoBaH BOMPOC KacaTeNbHO CYObeKTOB KOPPYMLMOHHbIX
npectynneHunii. Cuntaem, ofiHako, YTO BOMPOC O BBEAEHWUUN B YrONOBHOE 3aKOHOAATENbCTBO AedUHU-
LMW «LOMKHOCTHOE NNLLO C 0CODbIM CTaTycoM» TpebyeT BCECTOPOHHEro n3yyeHus. [1pu 3Tom He ucknto-
YyaeM BO3MOMHOCTb COBEPLLEHCTBOBAHWA MOHATUA «[0MKHOCTHOE IMLLO» C YCUIIEHMEM OTBETCTBEHHOC-
TV MO OTAENbHbIM COCTaBaM MPECTYNNEHWNIA.

2. 06 ycuneHuu omsemcmBseHHOCMU Uy, 3aHUMaIOWUX oMBemMcmsBeHHyI0 20Cy0apCmBeH-
Hyto donxHocmb', B m.y. cydeli, no Bcem cocmaBam KoppynyuoHHbix npecmynneHnuli (8 yacm-
Hocmu, o npedycmompeHuu 0aHHo20 ob6cmoamenbcmsa Kak KBanugpuyupyrouje2o npu3HaKa).

AHanu3 KOppYMNUMOHHbIX MPECTYNNeHNiA, NPeAyCMOTPEHHbIX YroNOBHbIM 3aKOHOAATENbCTBOM
PK, nokasbiBaeT, 4To MU0, 3aHMMarOLLLEE OTBETCTBEHHYHO FOCYJAaPCTBEHHYH [OMKHOCTb, ABNAETCA
Cy6beKTOM KOPPYNLMOHHbIX NpecTynnenHunii no 12 coctasam u3 17 Bo3mosxHbix. [puyem, B 11 coctaBax
COBepLLeHMe NPecTynHoOro AeaHna AaHHbIM CYObEKTOM paccmaTpvBaeTcA B KauyecTBe OTAryaroLLero
(kBanudmumpytoLLLero) npusHaka coctaBa npectynneHuna. B ogHom coctase (c1. 366 YK PK) ot-
BETCTBEHHOCTb NNLLA, 3aHVMAIOLLLErO OTBETCTBEHHYHO MOCYLaPCTBEHHYIO JONMHOCTb, NPEAyCMOTPEHa
yacTbto 1, C BO3MOMKHOCTbIO KBanudukaumm npv Hanmuyuu AOMNONHUTENbHbIX MPU3HaKoB (cnocoba
COBEpPLUEHNA U T.[.).

N3yyenne cooteetcTBytowmx cratet YK Pecnybnuku KasaxctaH nokasbiBaeT, 4TO nuLLeHue
cBoboppl, Kak Hanbonee CTporoe HakasaHue 3a JaHHble KOPPYMNLMOHHbIE NPeCTynneHns, Bapbupyert

" MoHATUE KL, 3aHUMAIOLLETO OTBETCTBEHHYHO rOCYLAPCTBEHHYIO LOMKHOCTb NpepycMoTpeHo B n. 16 cT. 3
YK PK.
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oT 6 mecAueB o 15 net. Kpome Toro, HUKHMWII Npefen cOOTBETCTBYHOLLLEN CaHKLUM MO OTAENbHbIM
cocTaBaM (HECMOTPA Ha TO, Y4TO caM COCTaB ABAAETCA KBaNMPULMPYOLLUM), AOBOABHO HU3KUIA — 6
mecaueB (No 6 coctaBam). B ocTanbHbIx cnyyasax npepycmaTpvBaeTca nueHne cBobofbl C HUMHUM
npenenom:

— ot 2 net (no 1 cocTaBy npecTynneHus);

— ot 3 neT (no 3 cocTaBam NpecTynneHuns);

— ot 5 net (no 1 coctasy npectynnexus);

— ot 7 net (no 1 coctaBy npectynneHus).

C yyetom obLecTBEHHOI1 ONAacHOCTM, MacLLTaboB NOCNEACTBUI OT NPOTUBOMPAaBHbIX AeCTBUIA
nuL,, 3aHMMAtOLLMX OTBETCTBEHHYIO FOCYAAaPCTBEHHYIO [OMKHOCTb, HE UCKNOYaeM BO3MOKHOCTYU yCu-
NEHNA Haka3aHwWil 3a oTAeNbHble BUAbI KOPPYMNLUOHHbIX NPeCTynaeHuni.

Kpome Toro, paccmoTtpeHue Borpoca 06 ycuneHun oTBETCTBEHHOCTU C W3MEHEHMEM KaTeropum
TAMECTU MpecTynneHuii npeanonaraeT NEPECMOTP MMEILLUXCA MOAXOA0B KacaTenbHO JOMONHUTENb-
HbIX abCONIOTHBIX CaHKUUIT B BUAE NOMKW3HEHHOrO NULLIEHWUA NpaBa 3aHUMaTb ONpefeneHHble [OM-
HOCTW WM 3aHUMATbCA ONpefeNeHHoN AeATeNnbHOCTbIO. KpeH B CTOPOHY yCUNEHUA OTBETCTBEHHOCTM
A0MKeH npeobnapatb ¢ yueTom banaHca copasmMepHOCTU HaKa3aHUA COBEPLUEHHOMY AeAHUIO.

3) 06 ozpaHuy4eHuUU npuMeHeHUA yC1OBHO-00CPOYHO20 OCBOOOMNOEHUS B OMHOWeEHUU /Uy,
coBepuwuBuWUX KOPPYyNYUOHHbIe npecmyn/eHus.

lMonaraem, 4TO MOMHbIM 3aKOHOAATENbHbIV 3anpeT Ha NPUMEHEHNE YCIIOBHO-LOCPOYHOIO OCBO-
6oMOeHNA B OTHOLLUEHWUM NUL, COBEPLUMBLUMX KOPPYNLMOHHbIE MpecTynineHua, He npuemnem. Llene-
coobpa3HbIM cuuTaeM BBefeHMe MoJOOHOro orpaHUYeHUA TONbKO B OTHOLLEHWUW NNL,, COBEPLUMBLLMNX
TAMKOE MK 0cobo TAMKOe npecTynneHne, ¢ obA3aTeNbHbIM y4ETOM COOTBETCTBYHOLLMX MEMKAYHAPOS-
HbIX CTaHAAPTOB B 0611aCTW NpaB YenoBeka U NPOTUBOAENCTBMA KOPPYNLMH.

4) 06 ucknroveHuu KpamHozo wmpagha 3a ocobo maxskue KOppynyuoHHble npecmynieHus
(Ha npumepe cm. 366 YK).

B cootBetcTBUM 4. 4 cT. 366 YK PK npepnycmoTpeHa yronosHas OTBETCTBEHHOCTb 3a MonyyeHue
B3ATKM, CONPAMEHHON ¢ Nnpm3Hakamu 4.4. 1-3 c1. 366, ecnm oHu coBepLLEHbI npecmynHol epynnol, a
pasHo, 8 ocobo KpynHom pasmepe. 3a Takoe AeAHWE CaHKLMell JaHHOW cTaTbu npeaycMaTpuBaeTca
wrpad B pa3mepe ot 70-kpaTtHoii Lo 80-KpaTHOI cymMbl B3ATKM, N6O nuiLeHne cBoboabl Ha CPOK OT
10 po 15 nert, ¢ KoHdUCKaLWe UMYLLLECTBA, C NOKU3HEHHBIM NULLIEHVWEM NpaBa 3aHUMaTb OnpefeneH-
Hble AOMKHOCTU UMW 3aHUMATbCA ONpefeneHHol feaTenbHoCTbo. [laHHOe NpecTynneHne OTHOCUTCA K
Kateropum ocobo TAMKMX.

Mesxpny Tem, pecbopmrpoBaHme YronoBHOMO 3aKOHOATENbCTBA YCTAHOBMUIIO HOBbI MOAXOL, B ON-
peaeneHnn hopM CoyyacTuA B YrofloBHOM NpaBoHapyLueHum. Tak, cornacHo 4. 3 cT. 31 YK PK npec-
TYMHOW rpynnoii Npu3HaeTcA OpeaHU30B8AHHAA 2pynnd, NPecmynHasa opeaHu3ayus, npecmynHoe coob-
wecmaso, MpaHCHaYUOHAAbHAA OP2AHU308AHHASA 2pynNna, MPAaHCHAYUOHAIbHAA NpecmynHas op2aHu-
3ayusA, MPAHCHAYUOHANbHOEe npecmynHoe coobuwecmso, Mmeppopucmuyeckas 2pynna, 3Kcmpe-
mucmckas epynna, 6aHOa unu He3aKOHHoe BOeHU3UpPOoBaHHoe ghopmuposaHue. [pectynnexua, cosep-
LLaeMble B yKa3aHHbIX popmax coyyacTtus, Hambonee obLuecTBeHHO onacHbl. COOTBETCTBEHHO, YronoB-
HaA NMOAUTUKA B OTHOLLEHWUMN HUX JOMKHA ObITb BECbMA KECTKOW.

Ceiiuac cynom moxeT bbITb Ha3Ha4YeHO HakasaHue B BUAe LUTpadpa 3a 0cobo TAMKOoe NpecTynne-
HUe, COBepLUEeHHOe MpPecTynHoi rpynnoii, a paBHo, B 0cobo KpynHom pasmepe. Takoii nopxopn BHe
3aBUCMMOCTM OT CYMMbI KpaTHOCTU LUTpadpa He MOMeT ObITb OonpaBAaHHbIM.

Kpome Toro, 3akoHopatenb akLEHTUPYET BHUMaHWE Ha YCUNEHWE YroNoBHOW OTBETCTBEHHOCTM
3a NPeCTynieHns, NocAratoLLne Ha HECOBEPLLEHHONETHMX, UX MpaBa U 3aKOHHble MHTEPECHI, 3a TEPPO-

N
I
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pUCTUYeECKMe, SKCTPEMUCTCKUE U KOPPYNYUOHHbIE NpecmynieHus, 3a npecmynHble OesHUs, cosep-
WeHHble 8 cOCmMase op2aHu308aHHoOl npecmynHol epynnbi unu npecmynHo2o coobwecmsa.

Ananun3 Hopm YK PK nokasbiBaet, 4To caHKuMM B BuAe LTpada 3a NpecTynieHuns, CoBepLUaemble
MpecTynHoii rpynnoi, npefycMoTpeHbl NuLb B 9 KBanuduumpyoLmx coctaBax npectynnenuii — n. 4
y.2cr. 107, n. T4. 2 ¢ct. 214, 4. 3 ¢c1. 245, 4. 3 ¢1. 253, 4. 6 cT. 253, n. 2 4. 2 cT1. 314, 4. 4 c1. 367,
4. 2 cT. 368, 4. 2 ct1. 386. OpHako, Kak nokasbiBaeT cyaebHaa npakTuka, no 4. 4 ct. 366 YK cynpl B
bonblUell CTENEeHN CKNOHHbI K Ha3HaYeHMIO Haka3aHWA B BUE NULLIEHUA cBODOAbI, YTO CYMTaEM npa-
BUIbHbIM U afeKkBaTHbIM nogxofoM. Jlnwb B ogHom cnydae B 2015 ropy 6bin npumeHeH wtpad no
OaHHOI KaTeropuu. Tem He MeHee, nonaraem, 4To AfA eanHoobpasua cyfebHol NpPaKkTUKKM, C yYeToM
XapaKTepa u cTeneHn obLL,ecTBEHHO ONacHOCTH NPECTYNNEHWI, COBEPLLAEMbIX MPECTYMHbIMW rpynna-
MM, a TaKie B LienAx YCTaHOBNEHWUA HaKa3aHWA, COpa3MepHOro TAMECTW NPEeCTynneHus, cnemyet nepe-
CMOTpeTb 3aKoHoJaTeNbHbIi NOAX0A, KacaTenbHo wTpadpa B yactu 4 ctatbu 366 YK.

5) OmodenbHoe npednoxserHue no sonpocam cosepuieHCMBOBAHUSA GHMUKOPPYNYUOHHOU
noaumusu.

M3yyeHune cynebHo-cnefcTBeHHOI NpakTukK Pecnybnnkn KasaxctaH cBUAETENLCTBYET O TOM, 4TO
B YroNIOBHOM Cy[0MpPOU3BOACTBE HabntogaeTca TeHAEHUMA PaCCMOTPEHNA YroNOBHbIX AN B COrnacu-
TenbHOM npowu3BoacTBe. B 6onblunHCTBE cnyvaeB nopospeBaemble (06BUHAEMblE, NOACYAMMbBIE) MO
ctatbe 366 YK PK npu3HatoT cBoto BUHY M nayT Ha caenky ¢ npokypopom. [pu atom, B 4.3 cT. 55 YK
3aKpenneHo cnegyroLlee HOpMaTUBHOE MONOMKEHMNE: «M0 AenaM YCKOPeHHOro focyaebHoro paccnepno-
BaHMA, a Tak¥e Aenam, No KOTOPbIM BbIMOMHEHbI BCE YCNOBUA MPOLECCYaNbHOrO COrnalleHus, CPoK
WNn pa3Mep HaKkasaHWA 3a COBEPLLEHHOE YrONOBHOE NPaBOHAPYLLUEHUE He MOKeT NpeBbILlaTb NONoBY-
Hbl MaKCMManbHOro Cpoka WA pas3mepa Havmbonee CTPOroro BMAA HakasaHWA, NPesyCMOTPEHHOro
cooTBeTcTBYtOLLLel cTaTbell OcobeHHOI YacTu HacToALLero Kogekcar.

B cBoto ouepenb, YronosHo-npoueccyanbHblii kopeke Pecnybnuku KasaxcraH' yctaHoBun, 4To B
cnyyae 3aK/YeHWUA CLENKU O NMPU3HaHWUK BUHbI, YrONOBHOE AENO pacCcMaTpUBaETCA B COKpaLLLEeHHOM
nopsafake u B cornacutenbHom npoussopctee. Mexpay Tem, B HopmatueHom noctaHosneHun Bepxos-
Horo cypa Pecnybnuku KasaxctaH ot 25 utoHa 2015 ropga N2 4 «O HekoTopbIx Bompocax HasHavyeHus
YrONIOBHOIO Haka3aHuA» OTMEYaeTCA, YTO «MPU Ha3HAYeHWU HakasaHWA Mo Aeny, pacCMOTPEHHOMY B
cornacuTenbHOM MPOM3BOACTBE, Cyf, BripaBe Ha3Ha4YUMTb MeHee CTPOroe HakasaHue (Buf, CPOK, pas-
Mep), YeM yKa3aHO B NpoLeccyanbHOM COrnalleHnn, Ho He BNpaBe Ha3HauuTb bonee cTporoe Hakasa-
Hue». Ha ocHOBaHWUM 3TOro, Kak NokasbIBaeT cyfebHasa npakTuKa, No fenam JaHHol Kateropym cygamm
B OONMbLUMHCTBE CyyaeB Kak OCHOBHOE Haka3aHue Ha3HavaeTcsa wwTpadpa (Npu Hanuuum chpenku o
npu3HaHuM BuHbI No cT. 366 YK PK cyapa moxeT HasHauuMTb HakasaHue B BUAE NULLEHNA cBOOOAbI C
npumeHeHuem 4. 3 cT. 55 YK, nnbo HasHaumTb WTpad Kak MeHee CTPOroe HakasaHue).

Takum obpasom, nopospesaemble (06BUHAEMbIE, NOACYAMMbIE) MAYT Ha CAENKY ANA NONyyYeHuA
rapaHTuii Toro, 4To UM He OyfeT Ha3Ha4yeHo nuLleHne ceobopbl. B paHHoO npepnaraerca UCKNOYNTD
3aKOHOJATENbHYIO BO3MOMHOCTb 3aKNHOUEHWA CAENKM O MPU3HAHMKM BUHbI NO OTAENbHbIM COCTaBam
KOPPYMLMUOHHbIX NMPECTYNAEHWA.

Udihnihwghp' <nndwidnid putwpyynd | CTwquifuunwuh ppbwlwu opbuunpniginiunad Ynnnwwy-
ghnu hwugwgnpdnijniutiph Wwpwagqwnid «wwwnwufuwlwnnt yw2wmnuwnwp wudh hwwnndy

! YronosHo-npoueccyanbHblii kopekc Pecnybnuku Kasaxctan ot 4 miona 2014 r. (http://adilet.zan.kz/rus/docs/
K1400000231).
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Ywpgwyhbwyh»' npwybu hwdwwwwnwufuwu hwugwywgdbph npwljw| hwnwuhoh uwhdwudwu
wuhpwdbownnieiniup: Wn wbuwuyntuhg ybpnwdynid Gu Ynnnwwyghnu hwugwgnnpdnieiniutiph
hwugwlwqudbpp, pungdynid £ ywwmwufuwlwwnnt ywonnuwwnwp wudwiug ywnwufuwuwwmynt-
RIWU fuunwgdwu Yuplunpnieinup: Unwownyynud £ pwgwnbi| tnniquuph tpwuwyndp Ynnniw-
ghnu [nipg hwugwanpdnipniuutiph hwdwn, huswbu twl Ynnniyghnu npng hwugwagnpdnip)niu-
ubiph ywwpwgquynud dbnpu punniutiine nbwpnud gnpdwpp Yupbint huwpwynpnipniun:

Annotation: The article considers the need to introduce the concept of "responsible official with a
special status" in the criminal legislation of Kazakhstan for corruption crimes. The author analyzes the
components of corruption crimes in terms of increasing the responsibility of responsible officials. It
is proposed to exclude definition of the extent of fines for particularly serious corruption crimes, as
well as the possibility of entering into a plea bargain for certain corruption crimes.

<hduwpwnbp' Ynnnuyghw, ppbwlwu hpwywuwluwnnwubp, ppblwt ywnwuluwuwwnynipyni,
wwuwnhd, Ynnniyghnu hwugwagnnpdnipniuutiph untpjGlunubp:

Key words: corruption, criminal offences, criminal liability, punishment, subjects of corruption
crimes.

Knroyesbie cnosa: Koppynuua, yronoBHble NpaBOHapPYLLEHWA, YroNoBHaA OTBETCTBEHHOCTb, HaKa3a-
HUe, CyObeKTbl KOPPYMLMOHHbIX NPECTYNAEHUIA.

PULAGN UNHUNPUIUSNREBUL U4UTHEUNUSh, Ne 1 (3), 2020
BULLETIN OF ACADEMY OF JUSTICE, N2 1 (3), 2020
90 BECTHUK AKALEMUN KOCTULIMN, N2 1 (3), 2020



L3l
.‘5’\“ b &,

0.
%,

WP,

9
A~
Niﬁl%? urtururUSnNr@3UL UbMUsUnU / ACADEMY OF JUSTICE / AKALEMUA OCTULNA

£/rsUUUL USU4Urnih@3NkL 54 UrhUhLULPUShUU / CRIMINAL PROCEDURE AND
CRIMINALISTICS / YTONOBHbIU NMPOLLECC U KPUMUHATIMCTUKA

Uurue3uu usrats3

6N ppbwlwits nuipwuwipniguit b Yppdhtiwhuipphlyuyh

wdphntp nngbitin, hpwywpwbwlwb ghpnygniiibiph pGYbwsont,

<L Ybpwpttips ppbwlwt nupwpwioh nwigpwiynp

MARABYAN SERGEY

Associate Professor at the YSU Chair of Criminal Processing and Criminalistics
Candidate of Legal Sciences,

Judge of the Criminal Court of Appeal of the Republic of Armenia

MAPABSIH CEPTEIA

Louyenm kagpedpsbi YzonosHozo npoyecca u kpumuHanucmuku ETY,
Kanoudam ropududeckux Hayk,

CyObsa AnennayuoHHozo yzo0108Ho20 cydoa PA

LuRUM3UL d6L3U

<L Ybpwptihs ppbwlwt nuigpwpwoh nwigpwynpp ogliwlwil,

EN< ppwduighipnupyut pulnyipntph dwghuyppnu

NAZARYAN ZHENYA

Assistant to the Judge of the Criminal Court of Appeal of the Republic of Armenia,
Master of Law at YSU Faculty of Law

HA3APAH MEHA
lNomowHuUK cyObu AnennayuoHHo20 y20108H020 cyoa PA,
Mazucmp ropududeckozo pakynsmema EIY

<UUUUPNrE-3UL UMULNUUUL NPNT <hULURLANPULEN <L 2MEULUUL
Husudurnr@-3nhrLnNhU ULULUYN/CNRULE NPNBU UPULU UL UPRNS CLSMELNU *

SOME PROBLEMS OF ENSURING PROPORTIONALITY IN THE CHOICE OF DETENTION AS A
PREVENTIVE MEASURE IN THE CRIMINAL PROCESS OF THE REPUBLIC OF ARMENIA*

HEKOTOPbLIE NMPOBJIEMbI, CBA3AHHbIE C OBECITEYEHWEM COPA3MEPHOCTU NPU
U36PAHUN MEPbI NPECEYEHUA B BUJE 3AKIKOYEHUA MO, CTPAMKY B YTOJIOBHOM
NMPOLLECCE PECIYBJIMKU APMEHUA"

L Uwhdwuwnpnipjniup jnipwpwuginip wudh (wblwpu ubinhg, nwuuwyhg, dwplyp gnytpg,
kpuply huwd unghwiwlwt dwanuhg, qbutipphljwlwl hwinuwbhalbinhg, (qyhg, Ynntpg, wahiwp-
hwjwgphg, pwnuwpwlywb Yud wy huwywgptinhg, wqquiht thnppwdwutingeywip wwiplwbbini-
pyntbihg, qnypuyhti yhbwlyhg, stntinhg, hwpydwbnwdnysinitihg, ynwuphphg Ywd whdbwlwb fud
unghwywlwb punyph wy hwbiqwdwlpbtinhg) Gpwfuwynpnid £ wuduwlwl wquwnniejwu hpw-
Yntupp U uwhdwund wju ywounwwubne wuhpwdtionm Gpwatuhpubipp': husp hwulwuwih k. Geb

* nnwidp ubpyuwjwgyb £ 16.04.2020, gpwfunuyb £ 10.06.2020, punniuyt) £ nmwywagpniejwu 17.06.2020:
* The article was presented 16.04.2020, was reviewed 10.06.2020, was accepted to publication 17.06.2020.

* CraTba npegctaBneHa 16.04.2020, peuensuposaHa 10.06.2020, npuHaTa B nevatb 17.06.2020.

" Gpwohpubiph dwupt dwupwdwut nb'u << uwhdwuwnpwywu nwwnwpwuh 2019 pYwlwup dwjhup 7-h
UHN-1459 npnonudp:
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ww2unwwugws sk wuduwlwu wquwnnieyniup, www wybtinpn £ funub) wudh dinw hpwyniupubiph
L wqwwnieniuutiph ywonwywujwdniypjwiu b hpwwuwgdwu htwpwynpnipjwt dwuhu, pwuh
np wudh wquuwniejwu hpwyntupp, dwpnnt wj| hhduwywu hpwyntuputiph hbwn dGlwntin, <L Uwh-
dwuwnpniejwdp dwuwsynid £ wuonwpbih b pwpépwgnyu wpdbp' bW wudh puwlwu hpwyniup-
ubiph hwdwlwnpgnd gpwntigund £ wnwugpwjht inbin. wuduwywu wqwuunnyeniup hwulwgynwd
E ny dhwju Shghlwlwu wquinniejwu hdwuwnny, npu hp dbe ubpwnnud £ bwl' wuduwlwu wu-
Junwugnipintup, wnnnonipintup wwhwwub)p, nbnwowpdybint wquwnnieginiup, qpwndniuph W
puwynipjwu uiph punpnipjwt wquwnnieiniup, wjll hngbpwuwywu, pupnuljwt wquunniejwu
hdwuwnubpny? Uynnthwunbing, Yupunp £ uwl ufuunb], np wuduwlwu wqunngejniup sh Ypnid
pwgwndwy punyp U jnipwpwuginip hpwywywu hwdwywpgnw (wyn pynd << hpwywlwu hw-
dwlwngnud) wufunwuwthtihnptu b opjiyunpynpbt wnweowunwd Gu wjuwhuh hpwyphbwyubip, tpp
wuhpwdbownnieinu £ wnwowunwd wudh wquwnientup uwhdwuwtwyb h bwwuwn wy|, hus-np
YEuuwywunpbu wnwyb) Ywplnp owhbph, npnup gbpwlwinud Gu wyn hpwyniuph tyunwdwdp®:
Lhnbwpwp, jnipwpwuginin hpwywlwu hnswyywd whwnnpjwu (huswhuptu b uwb ££-U) wnwy-
uwjhu fuunhputinhg £ hpwwlwt npnawyhniejwu b hpwyniuph gipwywnipjw uygpniuptiiph
hwdwwwwwufuwu uwhdwub] wn hhduwpwp hpwyniuph vwhdwtwhwlydwt  hwdwswihnt-
RINLUU wwwhnybnt hwdwp wuhpwdbon opbuunpwlwu Gpwotupputipp, npwbugh huwpwynp |p-
Uh wwwhnyb] dpgwlygnn twppbp swhbph nnowdhwun hwjwuwpwypnnyeniup b pwgwnb| wudh
hpwyniupubiph ny hpwywswih uwhdwuwthwlydwu huwpwynpnypniup:

Cwdwswihniejwu uygpniupt wdpwgpwd <L Uwhdwuwnpnigjwu 78-pn hnnywsdh ybpnt-
oniejntuhg hbinlinwd £, np wudh hhduwywu hpwyntupubiph nt wquwnniejniuubph uwhdwuwhw-
Ynwip Ywpnn § hwdwpyb) hwdwswih, et uwhdwuwhwydwt hwdwp punpdwsd dhongubipp (1)
whwnwup bW wuhpwdtioun Gu Uwhdwuwnpnigjudp uwhdwudwsd twywwnwyhu hwuubiine hwdwp, (2)
hwdwndtip GU uwhdwuwthwyynn hpduwlwu hpwyniuph b wquwnniejwu pwlwyniejwun:

Uunpwnwnuwiny hwdwswihnigjwu uygpniupht' << uwhdwuwnpulwt nwwnwpwuu pp'
2010p. hnywnbdptiph 12-h UHN-920 npnadwtu dbg wpdwuwanby £, np «(...) [<Jwupuwght hopuwtini-
pqwb ppwlhwbwgndp bwpliwnwye vwhdwbwhwlyynid £ ppwdwlwl wbpnygyuwt qunuwighwphg
plunn' hwuwpwlwlwlh  hwpwpbpnygyniubibph - yupquynpdwt  hwdwswihnyaywl  ptnhwnip
uligpnitipny: (...) [<Jwdwswihnygut ulqpnitiptl wnwohti hippht wwhwbond £ wwwhnyby wn-
nwpwgh hwywuwnpwlpnnigynit uwhdwbynn wwipwuppwbwpyniypyuwt dhongh ni swhh b ww-
wupuwbwpndniypywt uwhdwbdwdp hGypwwtngnn hpwlwswith bwwgpwyh dhole (... )»:

dbpngpwihg wyuhwyn £ nwnund, np hwdwswihnigjwt uwhdwuwnpwlwu uygpniupp
wwhwuonwd k, np wudh hpwyniupp uwhdwtwthwynn holuwtwlywu wynp hGnwwunh dhwju
opptwywu twywuwwy b |huh whwnwuh, wuhpwdtion nt hwdwpdbp (swhwynnp) wyn bywwmwyhu
hwutbint hwdwp: <wupwjhtu potuwunypjwu hbnwwunwsd twywwwlp ophuwlywu k, trb wju

"' St'u Uujwu Udbnhujwuh Jbpwpbpu; dénwpbl nwunwpwup 2008 pwywuh hnywnbdptph 31-h phy
U41/0022/06/08 npnpdwiu 18-pn W 22-pn. Ytwnbpp:

2 UWyu hwpgbiph dwupt wnwyb) hwugwdwunpbu wnb'u U.J1.TpyHos, J1.K. AliBap, MpumereHne mep npeceyeHuns
B yronosHom cygonpoussogctee. M., 2007. Ly 7-19:

3 L ppbwlwt nwunwywpniggniuntd wudh wqunnigjwu hpwyntuph uwhdwuwhwynwp Yujwuwynpdwu
Yppwndwdp wwjdwuwynpdws k, twiu' pphwlywu nwunwywpniygjwu hwdwunghwwywu tywuwynyejwu
fuunhpubipny, wju £ wwwhnyb wudh, hwuwpwynyejwu b wbnnyejut wywonwwungyegniup hwugwgnpdnt-
pntuhg (Opbiuugpph 2-pn hnndwsdh 1-hu dwu), Gpypnpn’ wju hwuqudwupny, np wudh wquuniejwu by
duwp Ywpnn b hwugbigut) unghwjwlwu b hpwywlwu Juwuwywp hbnlwuputiph, npnup uwhdwuywsd Gu
Onbtuugpph 135-pn hnnywsdh 1-hu Jwunud:
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hwinywwbu twuwwnbujwsd £ Uwhdwuwnpnigjuwdp b npwt hwdwwwwnwufuwu punniugwé
optuputipny, dwnwynud £ punhwunip gwhht W hwupnipjwu pwpopniejwup: Ophuwywu bwywnw-
Yhtu hwuubiint hwdwp punpwd dhongp whwnwuh t, Get npwuny huwpwynp £ hwutb] npwé
Uwwuwnwyhu: Cunpywd dhongt wuhpwdbiown k, Gk sywu twywwnwyht hwutbint wybh dend dp-
ongubip, wyuhupu' dhongubin, npnup wybih phs Gu uwhdwuwdwynd wudh hpwyniupubpp (wyn
wwwnbwnny hwdwswihniejwu uyqpniupp hwéwfu wujwund Gu bwb swihhg wybihh wpgbiph
uyqpniup): Cunpywd dhongp hwdwpdbp Lk, Gt wju nnowdhin hwywuwpwyonnipjwu dby L
gunuynd npjwsd uywinwyh hbwn, wjuphupt' beb wju sh wnwowgund wjuwyhuph pwgwuwywu hb-
nlbwupubip, npnup wluhwjwnnptu wuhwdwpdtip Gu gwuywih wprynituphu:

Uuduwlwu wquunigjwu hpwynituph vwhdwuwthwldwtu hwdwwnbipunnd hwdwswihnt-
RJwlU ulygpniupt hp wpwnwgnindu £ gt GYpwnwnwpwuh dh gwpp npnanwdutipnid, nph nbuwu-
Yntuhg hpwynitupubiphu dhowdwnnieyniup wbiwp § ywjdwuwnpywsd |huh hpwwmww hwuwpw-
Juwlwt ywhwugubpny, |hup hwdwpdbp ppwjwywt vwywwmwlubphu hwuubne hwdwp, huy
thwuwnwnlubpp, npnup pbipnd £ ywwnwuluwunn wbwnneniup dhowdwnniejw ognhtu, wbwnp k
|hubu hwdnghs b wugh6bih': Gypwnwwnwpwup ugnid k, np Unugbughwih 5-pn hnnwsdh hhduw-
Ywu bwywwnwyu £ wudh wquwniejwu hpwynituph Judwjwlwu b wuhhdtu uwhdwlwhwyndp
Ywufubiip (McKay v. the United Kingdom [GC], § 30), pwuh np wqwunigjwu b wudtnudfubjhnipjwu
hpwyntupt ntubit wnweuwhtu tpwuwynieiniu «dnnnypnwdwpwlwt hwuwpwynypintuntd» Ynu-
ytughwynud wdpwgpywd hdwuwnny (Medvedyev and Others v. France [GC], § 76; Ladent v. Poland,
§ 45, 18 March 2008): Ophuwlwunipjwu uyqpntupp sh Ywpnn pwywpwpywd hwdwnybip gniwn
ubipwbwnwlwu opbuunpniejwu wwhwuoubpp Wwhwwubiny, pwuh np wqquwjhu opGuunpnient-
up, hupuhtu, Ywpnn t shwdwwwwnwufuwub) Ynuybughwihtu, ubipwnjw| punhwuniyp uygpniuputinp,
npnup Gupwnpynwd Gu Yuwd wpnwhwjnywsd Gu npwunwd (Pleso v. Hungary, § 59), huYy 5-nn hnn-
Jwdh 1-htu dwup hwdwwnbpuinnud Ynuytughwihg pfunn punhwuny uygpniupubipu BU' hpwyniuph
gbpwwjnieiniup b npw hbn Yuwywd hpwdwlwu npnawyhniejwu, hwdwswihnigjwu W Yudw-
Jwlwunpntuhg ywownmwwunipintup (Simons v. Belgium (dec.), § 32):

£L gnpédnn ppiwywu b ppbwnwwnwywpwywu optuunpnigjwu hwdwihp ybpnwdnieniup b
hwdwnpniejniup gnyg E tnwihu, np optiuunhpp uwhdwub| £ dh 2wpp wunuubp Yuwuwynpdwu
Yhpwndwdp wudsh wquwniejwu hpwyntuph uwhdwuwhwlydwu hwdwswihnypntut wwywhnybint
hwdwn, npnug 2wppnud bwlwt vpwuwynypintu niubu hbnlyw| opGuunpwlwu ywhwueubipp.

(1) Ywwuwynpnuip denwnpuwih tuwndwdp Ywpnn £ Yhpwnybp dhwju wju nbwpnid, Gpp
Yw hphduwynp Yuwulwsd, np bw Yuunwpbi|  wjuyhuh hwugwup, nph hwdwp bwfuwnbuynn wquw-
nwgpydwu duny ywwndh wnwybjwagnyu dwdybwnp day mwpnig wybih £ (<< pp. nww. op.-h 135-
nn hnnywsdh 2-pn duwu),

(2) venwnpwih ujuundwdp Yhpwnynn fuwthwudwu dhongubipp s6U wpnn wwpniiwlybg
wwwndh wmwnppbip (<< pp. nww. op.-h 18-pn hnnywd, dwu 5-pn),

(3) dhusl nwwnwybnh opptwwu nidh dbe dnubp Ywiwuph nwy wwhbiint dwdybnp hwso-
quygynw £ wqwuwgpydwu, Ywpgquwwwhwlwu gnidwpunwynd wwhbine duny tpwuwyywsd
wwwndht' d&Yy opp hwaybiny dbYy opdw nhdwg, huly hwupwihtu woluwwnwupubph nbwpnut® Jay
onp tiptip dwdh nhdwg: Uhusl nwunwlwt puunieiniup Ywjwuph wnwy gnuynn wudh ufwndwdp
nniqwuph, npnawyh wwownnuubp gpwnbigubiint Ywd npnawyh gnpdniutinigjudp gpwnybiint hpw-
yniuphg gpytnt duny ywwnhd tpwuwybhu nwnwpwup, hwayh wnubing Yuwjwuph nwly wwhbnt

" Ldwu dninbignud £ npulinptp GYpwnwwnwpwup, dwutwynpuwwtu, 1979 pwlwup' Uwunh Gwjdut pun-
nbd Uhwgjw) (Fwgwynpnipjwu gnpdny:
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dwdlytivnp, dEndwgunud £ upwuwlyjwd ywwnhdp Ywd |pphy wqunnd wwwnhdp Ypbnig: (<< pp.
op.-h 69-nn hnnyws, dwubp 3-pn U 5-pn):

Wu wwhwugubipp hwdwhntus Gu bwb Yujwuwynpdwt Yphpwndwdp wudhtu wqunnip)niuhg
qnybnt dhowggquiht swthwuhubpht, dwutwynpwwbiv «Lwitwywt Yuwup Yhpwnbing, npw
Yhpwndwu wwydwuubph b junnwugnidu nt pnunipyniup pwgwnbint dhongubph dwuhtu»
thuLu (2006) 13 hwusduwpwpwlwund' bu ninnuyhnpbu uwhdwudws k, np «(...) (3) Unwudht
nbwpbnnd Yuywbwynpnidp wbypp £ Yppwnyph pwguwnwwbu puypn whhpwdbypnnyeywt b nnwbu
dwyjnwhtin dhong, wyt swbinp £ Yhpwnby wwipdhs bwywgpwlaipny: (...) 6. Ywywbwynpndp wbipp
£ hhdtwluwtnd Yppwnyp wyt wbdwtig bywipdwdp, nyplin Yuubwddnid Gt wquipwgnpydwt duny
wuwiphd bwpiwppbiunn hwigwagnpdnyywt upwpdwt dbe: (...) 9. (1) Swiljwgwd nhulp hwu-
twippnedp wbgp £ hhdugwds thup gnpéh wuhwipwlwt hwhquwdwbptnh ypw, uwluyt hwgpndy
npwnpnuyaynit whiyp F nwnpddp' (...) p. nwypwwwpgpdbine nbupnid tpwbwydbhp wwindht, (...)
33. (1) Ywywtwynpdwt dwdlybippp, nppnbin b wytt hppwwbwgdwés jhup, wbpp Ehwpdwplyp wqu-
pwgnydwt dwdlybiipph dbty, bl wt tpwhwlyhp: (2) Uquipwgnynidhg quitgn wy) wwipphd tpwtiw-
Lbnt nbupnid bu wbpp £ hwpdh wnbty uywbwynpdwt pwly wwhbine dwdybpp: (... )»:

Utip Ywpdhpny' ybpngnw) ppwppwjwlwt wywydwuubph uwhdwundu hupuwtuwwunwy
sk, npwugny (nwdynid tu wudh hpwynupubiph ywonmwwunygjwu b Gpwofuwynpdwu hbin Yuw-
wé dh 2wpp fuunhpubp: Lwubwnwy, hhojw| Wwjdwuubph uwhdwudwdp wwwhnyynwd | ppbiw-
nwunwywpwywu hwplwnpwuph b ppiwywu wwwndh hwdwpdtipniginitup, npp hwunhuwuntd k
hpwyniupubiph uwhdwuwhwydwu hwdwswihnyejwu uygpniuph wnwugpwjhu pwnwnphsutiphg
dayp: Cwdwswihnipjwtu nbuwuyniuhg ppiwnwwnwywpwlywu hwpyunpwupp sh wpnn hub
wnwybi| fuhuwn b wnwybi| pwun uwhdwuwthwyb] wudh hpwyniupubipp, pwu Wudhtu uywnuwgnn
wwunhdu £, hwywnwy nbwpnid ng dhwju puinpywd dhongp sh hwdwwwwnwufuwuh hbnwwunwsé
Uwwuwnwyh whunwupnipjwu b wuhpwdbionnigjuu swihwuhoht (ppwywu gnpdny qupnyeh pu-
pwgpntd Ywutub danwnpjwih ns wwuuwnowé Juppwaghdp b wwywhnybi| nwwwyénh Ywwnwnpnidp),
wjlb puinpwd dhongh b uwhdwuwthwyynn hhduwlwu hpwyniuph tawuwynipjwu hwdwndb-
pniRjwl (swihwynpniejwl) swihwuhght’:

OptGuunpp udwu dnunbtigdwtu hpdpnd puywé L vwlb wudbnnejwu Ywufuwywplywsh
uyqpniuph wwwhnydwu wwhwuep, nph wnbuwuyntuhg, pwuh nbin wudh dGnwynpnipiniup sh
wuwwgnigyti] optiupny uwhdwuywd Ywpgny b hwunwwnyb] ophuwlwu nidh dbg dinwé nwwnw-
yénny (<< Uwhd. 66-pn hnnwd), nipbidu uw swbwnp L Gupwpydh hpwynwuputiph b wquwnni-
pIntuutiph wnwyt| UGé uwhdwuwthwynidubiph, pwu dnwynp dwuwsybiint wpryntupnid wlyuyw-
ynn ywwndny bwjuwwnbujwsé uwhdwuwthwynudubiph dwywju nt punypu E: b ybpon, Yujwuwyn-
pndu, h mwppbipnyeiniu wwwndh, nwuh Jupnypwihtu punye® W inwnid £ Jupnypwihu fuunhpubp,
htwnUwpwp Jwpnypwihtu fuunhpubip |nwtiint bywwwyny wudh hpwynwupubiph uwhdwuwhwy-

' Cunniuyb £ Lwiuwpwnpubpph Yndhnbh 2006 pwlywup ubwwnbdptph 27-hu hinfutwfuwpwpubph 974-pn
Uhuwnnud:

2 Uyu wnnuing npwgpwy  dwuuwynpwwbu 6luLY 80 <wuduwpwpwlwuh 7-pn. ulgpniupp, npp uwhdw-
unud k, np dhusl nuwnp sh Yupbh wwp Yujwup Yhpwnbint pnyungnieintt, bl wqwwwgpynwdp Ywupnn
hwdwpyb] wuhwdwswih dhong Gupwnnw hwugwagnpdnipjwup W wwwndht, npp hwugbgunud £ udwu hwu-
gwup Yuuwwpbn: (L wju hwuduwpwpwluwut wylu sh gnpdnd’ wju hinfuwppuyb) b «Lwutwlwu Yuw-
(wup Yppwnbint, npw Yhpwndwt wywjdwuubph W fungunnwugnidu ni pnunteginiup pwgwntiint dhongutiph dw-
uhu» GluLY (2006)13 hwuduwpwpwywuny, uwlwju uygpniupp sh thnfuytii, npu wdpwapyb) & phs wy| pn-
Juunwynipjwdp hhojw hwuduwpwpwlwuh dh 2wpp Yhnbpnd, npnup yywjwynsyws Gu tiplned:

3 Sk'u << J6nwpbly nwwnwpwuh 2011 pdwlwuh dwjhup 11-h phy 6541/0744/06/10 npnonuwip:
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dwt dwyw(u nt punyep stu Yupnn wybihu [hub|, pwtu ywwndh uywwnwyubipn ywjdwuwynpywsd
hpwyntupubiph uwhdwuwthwydwu dwyw|u nL punypu :

bPuswbu hpwywghnpbu uond £ << Jnwpbly nuwwpwup' S.dwhpwnywuh Ybpwpbpjug
2008 pywywuh nbhwnbdptiph 26-h ehy LY/0197/06/08 npnpdwt bk’ «(...) uywbwynpdwl bujw-
ywlht ' bwpwpbbingeywt b nwypwlwt pubingeywl phwlwint gnpdpbpwgh wwwhnynidp,
pnbwlwb gnpdh ptwlwunt pttnyeywtp danwnpwip (Guulwdwih) nhdwluynipywt uwbpunidp,
nuwynwywpwlwt gnpdpbpwght denwnpwih dwutiwlygnipywi wwwhnynidp, ns pb pwt wwp-
dbip Ywipwpws hwhgwbph, pttineywi ptpwgpnid npulinpwd ns wwiypwéd Juppwqdh hwdwn:
(...)»: <hnbwpwnp wudh tywwndwdp Wwwndhg fuhun uwhdwuwhwynwubp ywwpniuwynn gwu-
Ywgwd nwunwywpwlwu hwpyunpwuph dhongh Yhpwnnud fuwfunnd £ huswybiu upw wudbinni-
RIWU Ywufuwywplwsh, wjuwbiu k| hpwyniupubph uwhdwuwhwlydwu hwdwswihniejwu uwhdw-
Uwnpwywu uygpniuputipp: Geb hwayh wnuyh uwb wju hwuqwdwupp, np fuwthwudwu dhongp
sh Jwpnn wwpniuwyb] wwwndh nwppbp, wyw wyuhwjn £, np ywwndhg fupuin uwhdwuwhw-
Ynwubp wwpniuwynn gwulwgwd nwunwyjwpwlwu hwpywnpwuph dhong wnujwqu sh hwdw-
wwwnwufuwund hwdwswihnigjwu uygpniuphu:

dbipnugjw| ppbwhpwywywu wwydwuubph uwhdwudwdp optuunhpp ndnw £ uwb hwdw-
swihnyjwu b wudbinnupjwt Ywufjuwywnplywsdh uygpniuputiph wwywhnydw hbn Yuwywd day wyg
Ywpunpwgnytu fuunhp bu, npu wnwybjwwbiu nwwh gnpduwywu punype nt bpwuwynyentu: Cuwn
opbuunph wpwdwpwunipjwu' Ynuypbinn nbwpnd hpwdwunt unipjtlnubpp wbwp £ jujwuwyn-
pnwdp Yppwnbu npwbu fuwthwudwu dhong pwgwnwwbiu wju nbiwpnid, tGpp ppiwywu opbiupp
peny| b nmwihu wudhu denwynp dwuwstint (dGnwnpwlwu nwwnwydhn Yuwjwgubiny nbGwpnwd upw
uywwndwdp ywlwyb] wquunwagnpydwu duny wwunnhd, npwbtiugh huwpwynp |huph Yujwuph nwy
wwhbnt dwdybinnp hwoywygb] huwpwynp wwwndh dwdybinph dbe: Ukup puwy wju Ywnpdhphu
sGup, np jnipwpwugnip nbwpnd Jujwuwynpdwtu hwpgp puuwpybihu wbwnp £ Giub] wushu Jb-
nwynp dwuwsknt (Jenunpulywt puunwyéhn juywgubiny) b wquwunwgpydwu duny wwuinhd
Upwuwybnt ywuluwywpywdhg, pwugh Yujwuwynpnidp sh Yupnn Yuufunpnob huinwgquynid wu-
&h denwynpnipyniup dinuwgpywsd wpwppnud, wnwyb) Wu uswuwlynn «wpnwpwgh wwwhdp'»'
huswtu hpwydwghnptu ugh) £ << Jénwpbl nwwnwpwup?, vwywju skup Yupnn twl swpdw-
uwgpti, np Geb wudhu denwynp dwuwstint b wquunwgplydwt duny wwwnhd tawuwybnt nnow-
dhwn hwjwuwlwunieniup pwgwnynud k, www funup |hub| sh Yupnn Yujwuwynpdwu dwuht,
hwlwnwy nbwpnwd Yujwuwydnpndp Yihup huptwtuwywwmwly b wywpquuwbiu wwuindhs dhong
puunipjwu pupwgpntd npulinpwd ny Wwwnwbd yuwppwagdh hwdwp:

Ubtip wyu hGunbnyeyntup pfunid £ ng dhwju optuphg, npp hunwy wdpwant £, np Yuwuw-
Yynpnwip pnywwnpynd £ Yhpwnb] wjuwyhup hwugwuph Ywunwpdwtu dbe dbnwnpynn wudh
ujwuwndwdp, nph hwdwp bwjuwwmbuynn wquwnmwgpydwu duny ywwndh wnwybjwagnyu dwdybunp

' <L ppbwlwt optiuugnpph ybpndnieiniup gnyg £ tnwihu, np wulwfu upwuhg, np wudp gunuyb) b bwiuuw-
Ywt Yuwjwuph wwy, huwpwynp  upw uhundwdp Bpwtwlb wquunngeniupg gpytint hbn suwwyywd ww-
wnpd, Jwutwynpwwbu wnniquiup, hwupwiht woluwwnwupubp b wyu: <wlwnwy nbwpnd' << pphwywu
optuugnph 69-pn hnnywdnud uwhdwuyws skp [hup dhusl nuwnwyénh ophtwlwu nidh dbg dinubp Yujwu-
ph wwly wwhbint dwdybnp wqunniejniuhg qpybine hbwn suwywd ywuinhdubphtu hwojwlyghbnt uwunu-
ubipp, ophtwy, hwupwjhtu wofuwwnwupubtiph 4Gy opp pbip dwdh nhdwg, Ywd wju Ywunup, np tniniguuph,
npnawlh wwownnuubip gpunbgubiine Ywd npnawyh gnpéniubinyejudp qpwnybint hpwyniuphg gpytine duny
wwwnhd Upwuwybhu nwwnwpwup, hwoyh wnubiing Yuwjwuph nwly wwhbne dwdybunp, dendwgunid £ upw-
uwyywd wwwnhdp Jwd |phy wquwnnd wwwnhdp Ypbinig (Jwubp 3-pn W 5-pn):

2 Sk'u << J6nwpbly nwwunwpwuh 2008 pywlwuh nblywnbdpbph 26-h phy LY/0197/06/08 npnonudp:
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dtYy wwpnig wybih £ (<< pp. nww. op.-h 135-pn hnnwdh 2-pn dwu), wyil GYpwnwnmwpwuh
Yynndhg Ynuybughwyh 5-pn hnnwsdht tnpywd dEluwpwunieiniututiphg b << yénwpbly nwwnwnpw-
up Yynndhg npwbiu fuwthwudwu dhong Ywjwuwynpnd Yhpwnbint swihwuhoubph yGpwpbpjw
duwynpywsd nhppnpnanwdutiphg:

Luwfu, pb GYpwnwwnwpwup, pE Yénwpbly nwwnwpwup upnd Gu, np hhduwdnp Yuuywdh
wwwgnigdwu swthwuhop wnwppbip £ putnuejwu wwppbp thnybipnd. Geb uygpuwlywu Yujwuw-
Yynpdwt hwdwp wwhwugynd £ ujwq wwwgnignnuiw 264, www puunyjwu hbunnwaqw thnyb-
pnd pwpépwunwd £ hpduwynp uwulwdh wwwgnigdwu oGdp’, husp, dbp Yupdhpny, wwjdwuw-
Yynpyws t hbug wushu dEnuynp wuwskint (Atnunpulw nuwwnwybhn Yuywgubint) htwpw-
Yynpnipjutl guwhwwndwt hwuquwdwupny:

Gpypnpn’ W.Uwpquywup yepwpbpjwi 2011 p. nblynbdpbph 22-h ghy 541%/0503/06/10 npng-
dwt dbg Yénwpbly nwwnwpwup uwhdwub| k, np wudh wquunnigjwt uwhdwuwhwlydwu nbwpnid
nwwwpwuubpp, b ehyu Ywjwuwynpdwt hhdpbph W wy wwydwuubph, putwpydwt wnwnpyw
wbwnp £ nwpsubu bwl << ppbwlwu nwunwywpnyejwu opbuugpph 35-pn hnnwdh 1-hu dwuntd
wdpwgpjwsd' ppbwlwu Jupnypep pwgwnnn hwuqudwupubph wnlwniejuu Ywd pugwwint-
RwU hwpgp: Grb Ynuypbn nbwypnid wnbipunyp wnlw W Yhpwnbih Gu ppwywu Jupnypp pw-
gwnnn hwuqwdwupubiphg npuk deyp, wwyw Yuwuwynpndp npwbu fuwthwudwu dhong punpb-
[Nt Ywd dwdybunp Gpyupwgubint wd yepwhwunwnbiine ypwpbipjw] bwuwptunygjwu dwpduh
ubipywjwgpwd dhounpnnieiniup Gupwlw £ dGpddwu: Yénwpby nwwnwpwuh ytpnugjw) npnadwt
hhdpnud puyws £ wju qunuithwpwfununieiniup, np fjuwthwudwu dhongubipp Ywpnn Gu Yhpwnyb
dhwju uyudws L gwpniuwyynn ppbwlwu Jupnyph pupwgpnid, htwnbwpwp' Geb Ynuypbin
ppGwlwu gnpény wnlw & wjuwhup hpwyhdwy, np ppbwlwu Jwpnypp Ywpnn £ << pp. nuwn.
on.-h 35-pn hnnywdnud uwhwdwudwd npuk hhdpny pwgwnyti| bW huwpwynp sjhul) wudhu dbnw-
Yynp dwuwsk] (JEnunpuywuu nwunwyéhn juywgub)) b tywuwyb ywwnhd, nph wwpwaguwjnid
huwpwynp sh (hup bwl' yepouwpryniupnid wudh Yuwjwuph nwly gunuybine dwdybunp hwodwygh)
wjn ywwndh dwdybnhtu (wulwiu ywwndh nbuwyhg), wwyw Yujwuwynpdwt Yhpwnnwip Yphuh
wuhwdwswth U huptwuwwwwy, pwuph np wnbpunye Yuwhundh npw Yhpwndwdp hb-
nwwunynn bywunwyh b wyn uywwmwyhtu hwuubiine dhongh hwdwpdbpnipjw (swthwynpnipjw)
ulygpniupp, wjuhupt' wju sh |hup wuhpwdbion b whunwup hbnwwunynn uwywwnwyhu hwuubint
nbuwuyntupg W hwuwnwgh Yyph ywindhs punye, husu wupnyjwwnptih  wudtnnyejwiu Ywufuw-
quplwdh hwdwwnbpuwnnid:

Gppnpn' huswbu k) | GYypwnwnwpwup' wudht wquwnnipniuhg gpybip, wjunthbnl nw-
nwpwuht bbpluwjwgubu wju nbwptipnud, tpp Upw Uwwndwdp ppEwlwu gnpd hwpnigbipne (4nu-
ytiughnu hdwuwnny) twywwnwy sh hbinmwwunnid, hwywunid £ 5-pn hnnwdh 1-hu Yhwnh «c» tupw-
YGwnhu?, husp upwuwynd £, np 5-pn hnnwsdh 1-hu Ybwnp «o» Gupwlbnh uywunwyubph hwdwp
wupnywwnpbih § wudhu gpyb| wquwnneniupg' hhduybing dhwju ppbwlwu opbuph npnyeh Jpw,
Geb h uygpwubt dunwnpniginiu sh tink| wyn optiupp Ytipguwpryniupnd Yhpwnb wnydjw) wudh
uwundwdp:

Mbuwp £ uywwnb), np nwunwynpubiph opowuntd wuglwgpwsd dtp wuhwwnwywu hwpgnidub-
np unyuwbu gnyg wnygbtight, np hpwlwunw upwup hwyjwsd Gu pwwpwpb) puuhsubiph dhounp-
nnueinlubipp’ Yuwjwuwynpnwip npwbiu fjuwhwudwu dhong punpbint wd Yujwuph vnwy wywhbint
dwdybwnp Gpywpwgubint dwuptu, dhwju wju nbwptpnud, Gpp, h ehyu w)| wwjdwuutph b hhdpt-
nh, ubpywywgyws ujnyetinh hhdwu Yypw huwpwynp £ quwhwwnb) wudhu denwynp dwuwskint

! St'u << Y6nwpbly nwwnwpwuh 2017 pdwlwup hniwhuh 22-h phy GULY/0017/06/16 npnonudp:
2 Sb'u 2nihjwu punnbd bnwhwih gnpdnd UhEY 22.02.1989 . J6hnp:
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nnowdhwn hwywuwywunteiniup: Ujn dninbignidu hp hwuwnwuinnidu £ gt bwb nwnwlwu ypwy-
wnhlwjnid, nph nwunwuwuhpniegyniutubpp bu gnyg ngbtightu, np dGdwdwuwdp putuhsubiph dhounp-
nnigyntubbpp Yujwuwynpndp npwbtiv fjuwthwudwt dhong puwnpbint juwd Yuwuph nnwly ywhbint
dwdybtivmp Gpywpwgubnt depdynd Gu hhduwynp Yuuwdh pwgwlwiniejwu hhdpny Ywd wju
wwuinbwnwpwunyejwdp, np wnbplnye wnyw Gu << pp. nww. op.-h 35-pn hnnjwédny Uwfuw-
nbujwd ppbwlwu hGnwwunnwp puwgwnnn nplk hwuqwdwup': Ftiplu phs Gu wju nbwpbpp,
Gpp Ywjwuwynpnudp npwbu fuwthwudwu dhong punpbiine Ywd npw dwdybivp Gplupwgubine
dwuhu dhounpnnieyniututipp dtpdynid Gu << pp. nwwn. on.-h 135-pn hnnjwdny twjuwwnbugwsd
fuwthwudwu dhong Yhpwnbiint hhdpbiph pugwlwjniejwu ywwnbwnwpwuniejwdp, husp dkiq hhdp
E vwihu wunbint, np nwwwpwuubpp juwthwudwu dhongh hwpgp putwpytihu Glund Gu wusdhu
denwynp dwuwskint b ywwnhd tpwuwybint nnowdhwn hwywuwlwuniyeniuhg:

Wuwhuny' qunwihwnp, npp npdws £ puiwnlyynn ppiwhpwywlwt wwydwutbph hhdpnud
hwugnw £ upwt, np wju hwugwagnpdnigyniuubiph Yuwwnwpdwu dbe denwnpynn wudwug Yunbih
E hwuwpwynyeiniuhg dGynwwgut) fjuwhwudwu dhong Yppwnbiing, nph jwwnwpdwu hwdwnp
opbupny twhuwwnbuwsd £ npnawyp dwdybimn wquunwgpydwu duny wywwnhd W, npp Yuwnwnp-
dwtu hwdwp huwpwynp £ upwu denwynp dwuwsk) (wudh tywndwdp dnunpuwlwt nwwnwydhn
Yuwjwgub), upwuwlybi| wwwnhd b uwjwuph nnwly ywhbint dwdytinp hwodwygh) win wwwndhu:

Cwdwawjubny Ytpnuyjw) qunuihwpwpununipyjuwup' whwp E, wynnihwunbpa, thwu-
wmbkup, np opbuunhpp pwywpwp swithny hEnbnnulwunyeyniu sh gnigupbiptp b wyn qunw-
thwpwiununipniup wdpnnonipjwdp sh hpwgpb| ppbwywu optuunpniejwdp, nph wpyniu-
pnid dh wpp nbwypbpnud uwjwtwynpdw Yhpwnnidp fuwfunmnd £ huswybu wudbnnipjw
Juwiufjuwyjwplwdsh, wyjuwybu k| hwdwswihnypjwu ulqpniupubpp, huly npny nwypbpnud k| wy-
hwjnnp&u ninidnud £ hwupwyhtu gwhp:

Lwhubwnwye wuhwulwuwih << pphwlwu optuugpph 57-pn hnnwdnid wdpwgpywd wyu
Ywunup, b husnt sh Yuwpnn wudh tywndwdp vpwuwydb] Ywjwuph dun wywwhdp, Geb upw
uywwndwdp dhus nwunwydhn yuwjwgubip Yhpwnywsd t tinti| Yujwuwynpndp npwtiv fuwthwudwu
dhong: Wu Jwunuh huwpwynp pwgwuinpnientu wju £, np wwuinhdp sh dwnwjh hp bwwwnwyhu,
pwuh np Yynpguh ywwndhy b nwunhwpwyswlwu vpwuwynypintup, npu wpwnwhwjnygnd £ Yup-
dwunlnipjwu U fupun deynwwgquwdnipiuu dbg: Ywpdnd Gup' udwu JGluwpwunyeniuubpp
wnpwdwpwlwyw s6u U s6U hwdwwwnmwuluwund huswbu hwdwswihniyjwu, wjuwbu | wudh
hpwynitupubiph pwpdpwagnyu wpdbp |hubnt qunwigwphtu: Pwut wiu £, np fuwwudwu dhong
Ywjwuwynpnudp U jwjwup ywwindh nbuwyp nwbu |hndptu twppbp btywnwlubp b ninnywd tu
wnwppbp fuunhputiph (ndwup, hnbwpwp wnujwqu nnowdhwn sk wju hwuqwdwupp, np fuw-
thwudwtu dhong Yujwuwynpndp pwgwnnud b jujwup wwwindhu:

Utip wpdhpnd' ybpnugjw; wpgbipp hwywund | uwl << pphwlwu opbuugpph wwwnpd
Upwuwybnt punhwunip uygpniupubipht, dwutwynpwwtiu << pptiwywu optuugpph 61-pn hnn-
qwéh 3-pn dwunud uwhdwuywd wju ywhwuohtu, np hwugugnpénipjwt hwdwp twjuwwnbujwsd
wwwhdubphg wnwyb| jupuwnp tywuwlynd k, Gpt ujuq fuhun wmbuwyp sh Yupnn wwywhn-
yb| wwwndh tyuwnmwlyubpp:

Wu wunuh hhdwtu ypw nwwnwpwuubipp Yujwup wwunhdp sGu upwuwynd ng el wju wywwn-
dwnny, np wju sh dwnwjh wwwndh bwywunwlubphu, w)| wju ywwbwnny, np opbuunpwywu nin-
nwyh wpgbp Yw, husp gnpduwlwund hwéwfu hwugbigunud £ uwl << Uwhdwuwnpnipjwu 71-
nn hnnjwdh 2-pn dwuny uwhdwujwd' hwugwgnpdnipjwu U wwwndh hwdwswihniyejwu ulgpniu-

' St'u, ophtwy' << Jbpwpuuhs ppbwlwu nuwnwpwup 12.12.2018 p., phy 6740975/06/18 npnonwdp, <<
ybpwpuuhs ppbwlwu nwwwpwuh 06.11. 2019 p., phy 64/0888/06/19 npnonudp b wyjju:
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ph fjuwundwu, pwuh np ypwywmhywynud hwéwfu Gu hwunhwnd wjuwyhuh hpwyhbwyubip, Gpp,
Ywwywsé Ynuypticn hwugwgnpdnipjwt hwuqwdwupubiphg, nwunwpwuubpp Yuwwup wwunhd
Upwuwybnt opbuunpwywu wpgbiph wwjdwuubpnwd hwplywnpgwsd tu |hund wudh ujwundwdp
Upwuwyb w'd wnwyb| fupuwn, Yw'd wnwyb) dbnd wwwnpd: Ophuwy, beb wudp denwnpynud k
wjuwhuh hwugwgnpénypjwu Ywwmwpdwu db9, npph hwdwp opbupny twfuwunbujwsd £ wwunhd
Ywwuph b wqwuwgpydwu auny b, Geb tw bGnb| £ juwuwynpwsd, ophuwy rEYynql tpynt
opny, wuww nwwnwpwup upw tywwndwdp whwnp £ upwtwyh wqunwgpydwu duny ywunhd, pun
npnd’ ujwqugnyup 3 wdhu dwdybinnyg, pwuh np pun << ppbwywt opbuugpph 59-pn hnnwsdh'
wqwwwgpydwu duny wwwdh ujwqugnyu dwdybnp uyudnd £ 3 wduhg, dhusnbin pun <L
ppbwywu optiuugpph 57-pn hnnjwsdh' Ywjwup wwwdh dwdytwnp 15 ophg Jdhusk 3 wdhu k,
wjuhupt' wudh Yuwiwuwynpdwsd hubp Ynuypbinn nbwypnud hwugbgunid £ wnwyb) flupun wwwndh:
Ujnwu nbwpnud, Gt wudp denwnpynid £ wjuwyhuh hwugwgnpdnipjwt juwnwnpdwu dbg, nph hw-
dwp optiupny bwfuwwnbiujwsd § ywwnhd Yujwuph b mniquuph duny, www upw Ywjwuph nwy
gunuybnt hwugqwdwupp pwgwnnud £ ywwnhd Yuwuph tpwuwynwdp, npwyhuh hwugwdwupny
wuwjdwuwynpjws nwwnwpwup hwpyunpjwsd wbwp | upwuwyh wnwyb) dend wwwnhd' nne-
gqwup, pwuh np wj htwpwynpniiniu sntuh: Ldwu hpwyhbwy htwpwynp £, Gpp wudp db-
nwnpynud k, ophuwly' << pphwlwu optuugpph 118-pn hnnjwény b nplk wy hnnwény bwifuw-
nbujwd hwugwuptbiph Ywwnwpdwtu dbe b ny ywwnpwd Juppwaghd npuunpbiint hhdpny upw
uywwndwdp punpynwd £ fuwhwudwt dhong Yujwuwynpnid: Upryntupnid uinwgynid £, np 118-pn
hnnwédh hwdwp sh Ywpnn towuwyyb| Ywjwup b wbwnp £ bpwuwyb) nniqwup, pwuh np wqw-
nwgpydwu und wywunhd sh twuwwbund hnndwdp':

dbpngnyuh hhdwt Jpw Jupédnd Gup' wkpp F uwyn uvwhdwbwihwlnidp << ppbwlwi
opttiugnph 57-pn hnnywdhg Ytpwgtbly, npybuqh wunpdh pwbwldwt Yubtnububpp hwdw-
wunpwufuwbbl htisybu wuéh ppuwymbpuppti, uytiybu b hwapuypti pwhpti b dhwdwdwbtnwuy
wwwhnybb puswybu hwagwuph b wunpdh, wywybu b wunpdh b puuwhwtdwt dhong Juijw-
bwynpdwt hwdwswihnypyuwtn uwhdwbwnpuwlwb uyqpmbpubiph gnpdtiwluwts Yhpwnnyaynitip:

Cwdwswihniejwu uygpniuph fuwfundwu hbn juwywsd wnwowgnn hweonpn fuunhpp yb-
pwpbpnud £ juwhwudwt dhong Ywjwtwynpdwt b wudh ufwundwdp tpwuwlyybihp wywwndh
Ypdwu ntdhdh wuhwdwndtipnigjwun:

L ppbwnwwnwywpwlwu opGuunpnipjwt ybipindnipintup gnyg b wwihu, np optiuunhpp sh
uwhdwunw npuk hwwnny Ywunt Yuwwuwynpdwu Yhpwndwtu hwdwnp wju hwugwgnpdniejniu-
utiph nbiwpntd, npnup pLUL bwiuwwnbund U Ywwnhd wqunwgpydwu duny dGY wnwnpnig wytih
dwdytivnny, uwywju win hwugwagnpdnipniuutiph hwdwp tawuwyybihp ywwnhdp Yptint nkdhdu
opbuph ndny bwlwunpbu dbind bu Yujwuwynpdwu nbdhdhg, wjuhupt' wwwndh Ypdwu pupwg-
pnud wudh hpwyniuptbpp wnwyb| phs Gu uwhdwuwhwyybiing, pwu fuwhwudwu dhong Yuwjw-
Uwynpdwu Yhpwndwt nbiwypnid: Swyinniu ophtiwy Gu wugqgny hwugwgnpdniejntutpp, npnug
Ywwnwpdwu dbe dnwynp dwuwsywd wudwug ujwunmdwdp tywltwyywsd wqunwgpydwu duny
wwunhdp upwup Ypnud Gu pwg inpwh LU<-n1d (<L pp. Ywwn. op-h 100-pn hnnywd), npp Gupwn-
pnud £, np wudp ghotipwihu dwdbphu Ywpnn £ nbnwownpdyb] L4<-h twhuwwnbujwsd tnwpwdpnid,
huYy gbpblwihu dwdbpptu' punhnwy LY<-hg nnipu (K< pp. Ywwn. op-h 103-pn, hnndws), dhusntbin
Ywjwuwynpndp hwunhuwunwd £ wudh wnwyb| fjupuwn deynwwgnid, npp pwgwnnid £ npuk nb-
nwownpd twfutwlwu Ywwuph Juphg nnipu, wybiht' wudp gunudnd £ donwlwu L fupuwn

/;

"Wu hpwyhbwyh whwhy oppuwy £ <L Ynwnwyph dwpgh punhwunip hpwywunyejwt nwwnwpwuh upny-
pnuwl putuynn phy 413/0015/01/18 ppbwywu gnpdp:
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huynnnipjwu wwy («AGppwlywywsd b ujwiuwynpywsd wudwug wwhbint dJwuhu» <L opbiuph
hnnwéubip 13-nn, 14-pn, 15-pn, 16-pn, 17-pn, 33-pn L wyju): Upryniupnd unwgynd £ wjuwbiu,
np gnpdnn optuunpulwu nwnidutiph wwjdwuubipnd fjuwhwudwu dhong Yuwiwuwynpnidt wnw-
ybi| utd uwhdwuwthwynudubip £ ywpniwwynwd b wnwybjwagnyuu £ uwhdwuwthwynid wudh hpw-
Ynwupubipp, pwu denwynp dwuwsybiint nbwypnid wudh ufwndwdp tpwuwyybihp wwunhdp, dhus-
nbn wbwp t (huph hwlwnwlp, wjuhupt’ ywwnhdp |huh wdbuwlupun dhongp b wnwybjwgnyuu
uwhdwuwthwyh wudh hpwynupubipp, pwu fuwhwudwu dhong Yujwuwynpnwip, pwuh np, h
nwppbipnientt ujwuwynpdwt, wwunhdp, npwbu yinwywu hwpyunpwuph dhong, tawuwy-
ynw £ wbwnnigjwu wuniuhg nwunwpwuh nwunwyénnd wpnbu huy hwugwgnpdniejwu hwdwn
danwynp dwuwswd wudh tywwndwdp b wpinwhwynynid  win wudht hpwynitupubiphg nt wquw-
winLejnluutiphg optiupny twhuwwnbujwsd gpydwdp Ywd npwug uwhdwuwthwydwdp (££ pp. op.-
h 48-pn hnnywd, dwu 1-hu):

Uunpwnwnuwiny puuwpyynn hwywnpnigjuup' mbuniypjwu dbg ugynud &, np wju wbwnp |
(nwdt] fuwthwudwu dhong Yuwjwuwynpdwu Yhpwndwt ppbwphpwywlwt wwydwuubphg dayh thn-
thnfunypjwt twuwwwnphny, dwuuwynpwwbu +2.UYtwnhujwup, hhdp punniubing wju hwuqw-
dwupp, np wuqgny2 hwugwagnpdnipjwu hwdwp npnawyh dwdybinny wquwnwgpydwu nwwnw-
wwnwybint nbwpnd wudp ywwnhdp Ypnd £ pwg ninnhs hhduwpynid, ni nwunwwwpujwutbpp
wwhynwd GU ng fuhun deynwwgdwt wwydwuubpnd® gnpduwlwund ogungbiny wquin inbinw-
owndh hpwyniuphg' gnunid k, np wuggny hwugwgnpdnigyniuttipny Yuwwupp npwbu fuwwu-
dwt dhong puwnpbijp wtiwp £ pnyjwwnpygp tiptip nwpnig wybjh dwdybnny hwugwup Yuwnwpbint
dbg dbnwnnpynn wudwug ulwindwdp, pwuh np, pun upw' denunpjwihu ypwgpynn hwugwuph
dtnph auu ninnwyh Ywwh dbe k gunuynd ybpwagnpynn hwugwagnpdniejwu yunwugwynpnipjw
wuwnhbwuh htwn, npu Ewlwu bpwuwynieinu Ywpnn £ nitbuw] fuwthwudwu dhongh nGuwlu
puwnpbnt hwpgnu': <nhuwyh quwhwwdwdp' hp wnwowpynieyniup Ywpnn £ pupdpwgub) wn
fuwthwudwu dhongh Yhpwndwu wpryniuwybunnieginiup b hwunhuwtw] Yuwplinp pwy) jnipwpw-
inp wudh wquunnejwu b wudbnudfubihnyejwu (hwpdbp hpwlwuwgdwu dwuwwwphhu: 2" np,
puwin upw, nppwt phs £ Yuwnwpywd hwugwgnpdniypjw hwdwp uwuyghwu, winpwu thnpp £ win
wpwnph hwuwpwlwlwu Junwugp, wjnpwtu phs £ wju hwjwlwlwunyeiniup, np hwugwup gnp-
dwd wudp Ythnpdp pwpuyti, Yfunspunnnh dodwpuninigjut pugwhwjundwup Ywd YYwwwnph unp
hwugwagnnpdnieniu®:

(Fynwd £ ppwywswih £ Y.UYbGinhujwup dninbignidp wju qunwihwpph hwdwwnbpuwnnid, npp
hhdp E punniunud npwbu Gulybn' uiwuwdnpdwu Yppwnndp uwbingd wwndh fuunniyegju
htiwn, uwlwyu, Gpp hwpgp nhvnwpyynid £ wjn wnbuwulyntuhg, np wulwfu wwundh fuunnipiniuhg
wju Ypbnt ntidhdu wnwyb) dbnd t, pwu Ywjwuwynpdwu ntidhdu k, www htinhuwyh wnweowp-
Yniejniup sh nwdnud dbip Ynndhg pwpdpwgyws fuunhpp: Gt wuqwd uwhdwuyh wjuwhuh ww-
dwt, np fuwthwudwtu dhong Ywjwuwynpnidp Yhpwnyh dhwju wju wuqgny? hwugwgnpdniejniu-
ubiph nbiwypnid, npnug hwdwp optiupny twfuwwnbugwsd wquunwgnydwu duny wywwndh swihp qb-
pwqwugnw k Gpbp nmwpht, www npwuhg wugqgny hwugwagnpdnie)niuutiph hwdwp denwynp
dwuwswd wudwug wwwnhdp Ypbint Yud Yuwjwuwynpdwt nkdhdubipp s6U thnfuynid, hbnliwpwn
Enipjw dbo wyn wnwewnpynipyniup sh wwywhnyh Yujwuwynpdwu b ywwindh hwdwswihnipiniun:
Nwwnh wuhpwdbiowin £ fuunph wy| (ndnud, pwtu wnwowpyynnu k, phwpyt, swuwmbubing Ywd puwy

' St'u UJbwnhujwu H.2., Ywjwuwynpdwu hpduwhwnpgbpp << ppbwywu nwwnwywpniginiunid, Gplwu
2006, Ltotin 128-130:
2 St'u UJbwnhujwu F.2., unyu nbnnud:
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suubdwgubiin wyn wnwowpyniejniuutiph ppwywywu wpdtipp, pwup np npwup bu Ynsywsd Gu
wwwhnybiint uwwuwynpdwu b wwindh hwdwswihnyeniup:

Utip qupéhpny' udwt hpwdhbwlyp (miémd Jupnn E huby, opptiwly wyts, np waqqnipni-
pywdp unpupyjwd hwtiguqnpdnipymutbph nbuypnid Juywbwynpdw d&l opp hwipyyh J&Yy
nt Yku opw nhdwg’ huswybiu, opptiwly, hwpuyhtt wyfuunpuwiptbiph, (pniquiipp Juwd npnpwlyp
wuwpnutubip qpunbgubint Yud npnpwlyh gnpdnmibnipudp qpunybint hppwyniiphg qplybnt
dunyd wunphd pwawlybni nbypmd £ hwpdupydwt hunpnily juant uwhdwtdwd, htusp dbp
ywpdhpny' htwpwynpnyaymti ypw pts-np swhnyd thnfuhwpnigly puwhwbdwti dhongh
fuuppniypymitip b wwwhnyby wunpdh b puunhwudw dhongh hwdwiswhnipynip’:

Lutwpyynn hwdwwnbipunnid fwlwu tawuwynientt niuh bwl wju hwugwdwupp, np gnpo-
Uwwund hwéwfu Gu hwunhwnud wjuwhuh nbwptn, Gpp denwnpuip wlyuhwjnnptu uwnwpnid
E << pp. nww. on.-h 135-pn hnngwsdh 1-htu dwunwd pywnyywsd gnpdnnnipntuutipp W npwuny huy
Junwugnw twfuwptuniejwu WYwd nwunwlwu puunigjwu ywwowd hpwlwuwgnudp, uwlwju
upw tywwdwdp htwpwynp sh |hund Yppwnb| fjuwhwudwu dhong Ywjwuwynpnid, pwuh np
upwu dbnuwagpynn hwugwupp sh bwfuwwnbund wquunwagpydwu duny wwwnhd, Yud wjn ww-
nhdp dGY vwpnig wwwu k, huy << ppiwui nwunwydwpnyejwi optuugpph 135-pn hnnywdh
2-pn dwunw uwhdwuywd wwjdwut ninnuyhnpbu pwgwnnud £ udwu hwugwgnpdnipinituubiph
Ywwnwpdwu dbg dbinwnnpynn wudwug uyuwindwdp juwthwudwt dhong Yujwuwynpdwu Yhpwnnt-
dp: Unwybi| fuunpwhwpnyg £ wju hpwyhéwyp, np udwu nbwpbipnd wudu wyuhwjnnpbu sh ubip-
Yuwjwund bwhuwptunyejwt dwpduh wd nwwwpwuh Ywusny, husp hwugbigunud £ upwt, np
pwquwphy pptwlwu gnpdtipny Yuwjwgynwd Gu pphwlwu hitnmwwunnwip nwnwnbgutiine W ppbiw-
Ywu gnpdh Jwpnypp Ywpdbint dwupu npnanwdubp' pphwjwt ywnwufuwuwnynipjwu Gupwn-
ytnt Junbivnypjwu dwdybinubipu wugubiint hhdpny:

Uyuhwywin £, np hwupwjpu gwhh W wmnidnnutiph hpwynitupubiph ywownwwunijwu hwdw-
nbpunnd npuk vowuwynie)ntt sniuh << ppiwwu nwwnwywnpniejwu optitugnpph 135-pn hnn-
waoh 2-pn dwuny twjuwwnbuwsd Yujwuwynpdwu Yhpwndwu wpgbiph Enyeniup, pwuh np npw
wwwbwnny wnwowund £ wnbplnye wuhwdwswihnigniu Yuwjwuwdnpnud syhpwntint h-
nbwupubiph U hwupwjht 2whh nu nndnnubiph hpwynwipubiph wwounwwuniejwu dhol,, ntuwnh
wyn hwlwnpnieyniup (nwbint hwdwp, gununw Gup, np wuhpwdbion b bwjuwwnbub) dhusk by
nwph dwdybinn wquunwqupydwu duny ywwnhd twfuwwmbunn hwugwagnpéniyeniuutiph hw-
dwp dbnwnpynn wudwug ny wwuinpwé uppwghdp Ywutubiint b bwfuwptunigjwu W nuwnwywu
putnigjwu hpwywuwgdwt funspunnunubipp ybipwgubiint gnpdniu yunnigwlwngbin, npp hwoyh
Ywnup huswbu dJwutwynp, wjuwbu | hwupwjht whn:

"' Mbwp £ uywwb), np bl npnawyh wnwppbpniegniu Yw uwl nhunwynpjw hwugwgnpdnigintuubph Yuw-
wnwpdwu dby dbnunpynn wudwug Ujwndwdp tywuwlwsd wwndh Ypdwu nbdhdnud, npp Juwdwsd &
hwugwgnpoénipjwu dwupnyejwlu wuwnhbwuhg U nkghnhyh wnywjnigjwiu jwd pwgwlwjnyejwi hwugqw-
dwuphg, uwlwju ppGwlwunwpnnuywu optuunpnipjwu b «AGppwlwywsd b Yuwjwuwynpwd wudwug
wwhbint dwuhu» << opbiuph hwdwihp yGpndnyeniup gnyg £ wwihu, np wwwpd Ypnn wudh b jujwuw-
Yynpywd wush ppwyniuptubiph uwhdwuwthwydwu dwywiu ni punypu wudh wquunipjwu hpwyntuph hw-
dwuwnbipunnid wju wunhbwu s&U nmwppbpynid, npybugh npwug hwdwp bu uwhdwuybu ywwndh dwdytinp
hwoJwplydwt wnwuduwhwwnny Yuunuubp' huswbu wuggnnigyudp uunwpws hwugwgnpdnigniuub-
ph nbiwpnw E: b vwpptipnienu wugqgnnigjwdp juunwpdwsd hwugwagnpdnieniuutiph, nhunwynpniejwdp
Yuwwnwpywd hwugwagnpdniginiuutiph hwdwp optiuunhpp uwhdwubi  ywwndh Ypdwu wjuwhup ntidhd, npp
sh bwuwwnbiunw ppEwlwwnmwpnnulwu hhduwnpyhg nnpu quint b wqun nbinwownpdytiint huwpwynpnt-
[@Intu, husu bwlwu gnpdnt £ jujwuwynpdwu b ywwndh hwdwswihniejwu quuwhwndwu hwdwnbpunnid:
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Luuwpyynn tuunhpp [Nkt hwdwp M ppiwywiu nwwwywnpniejwu optitugppnid uwh-
dwudwd £, np Juwjwuwynpnidp npwbiu fuwthwudwu dhong Ywpnn £ Yhpwnybp bwl wjuwhuh
hwugwagnpdnipjniuutiph uwwnwpdwu dbg dinwnpynn wudwug uywwndwdp, nph hwdwp optiupny
Uwhuwwnbuwd ywwndh swihp wwlwu E Gpbip nmwpnig (wju wywjdwup hwdwndtp £ << pp. nuwnn.
op-h 135-pn hnnywédh 2-pn dwunwd uwhdwuywsé Ywjwuwynpdwt wwjdwuht), uwlwju ywjdw-
uny, np* 1) Juulwdjwip Ywd dnwnpjwip sniuh donwlwu puwyniyejwu Juyp N tnwpwdpnud, 2)
upw wudp wwnpqyws sk, 3) upw Ynndhg uwfuingt £ bwjuyhund punpwé fjuwhwudwu dhongh
wwjdwuubipp, 4) bw pwpuyb) b twhiwptuwlywu dJwpduhg Ywd nwwnwpwuhg (hnnwd 108-pn):

Ywpbifh £ shwdwdwjub] wju wwjdwuubiphg npnaubiph htwn, yhdwnybip npwug hpwywswihnt-
pINtup, uwlywju thwuwnt wiu k, np hpwlwunwd hwbwfiu wy mwpptpwy sh |hunid, pwu wjn wu-
dwug ujwundwdp npwbtiu fuwthwudwu dhong Yujwuwynpnd Yhpwnbip, npwbtiugh huwpwynp p-
up wwwhndb] upw dwutwygnyeniup ppbwlwu gnpénd Jwpnyphu: Uy Yepwy wuwd N
opbuunph dnwnbignudp, |hubing hwpgh [nddwtu nnowdhuin twppbpwy, wjnnthwuntpd niuh npny
fuunpwhwpnyg wwhbn, npnup pny| s6u twhu << ppiwlwu nwwnwywnniejwu optitugppnid Lu
uwhdwub| udwu Ywunuubn:

Luwfulwnwy' unwgynid k, np wudh ufwuwndwdp npybu fuwthwudwu dhong Yujwuwynpni-
dp Yhpwnynud | npwbu ywwnwufuwuwwmynigjuu dhong ns wwunpwé Jwnppwaghd npulinpbint hw-
dwp, pun npnud’ wjuwhup hwugwuph Yuwnwpdwu dbg denwnpwupny, npp Yupnn b wuqud suw-
fuwwnbiubif wquunwgpydwu duny wwuinhd, nnwhup hwugwdwupp wprynitupnd hwugbgunid £ wu-
dnnipjwt ywufuwjwplwdh wju wwhwugh fuwfundwt, np fuwthwudwu dhongubipp s6U Ywupnn
wwnniuwyb] wwuindh wnwnpptip, wybihu, huswtu wpnbu ugkighup, fuwthwudwu dhongp sh Ywupnn
lhutif wybih fupuwn, pwu wyulwiynn ywwnphdu £ Uwywju wnwyb| fuunpwhwpnyg £ wju, np dh
ownp dhowqquiht hwunwenetpny' ninnuyhnptu uwhdwudwsd k, np denwnpjwih hwudunid sh
Ywpnn hpwlwuwgybi| wju hwugwagnpdnie)niuutiph ytipwptipjw) gnpdtipny, npnug hwdwp ppbiw-
Ywu optupny twiuwwnbuywd wwwndh dwdlybnp sh gbpwquugnid dbYy nwpht?, hugp upwuwynid
E, np pninp nbwptpnud bdwu wpwppubiph dbg dinwnpynn wudhup, Gt gunuynwd Gu wy Gpypnid
U funtuwthnud GU ppwlwu Jupnypeu hpwlwuwgunn dwpdhtu bEpYywjwtwinig Ywd pwpuynid Gu
ppGwlwtu Jwpnyptu hpwywuwgunn dwpduhg, www huwpwynp sh |hubint upwug ulwwndwdp
Uhpwnb| fjuwthwudwu dhong Ywjwuwynpnd b ndk| ppwlwu gnpdh ybpouwwu pupwgpp,

' St'u, ophuwl' «Cwududwu dwupu» 13.12.1957 pywlwuh Gypnywlywu Ynugbughw, «Rwnwpwghwlw,
punwubywu U ppGwlwu gnpdtpny hpwywywu oqunypjwu b hpwywlwu hwpwpbpnyeniuubph dwuhu»
22.01.1993 pywywup Upuuyh b «Rwnwpwghwlwu, puunwublwu b ppGwlwu gnpdtpny hpwywlwu og-
unejwu U hpwywlwu hwpwpbpnienwiubph dwuphu» 07.10.2002 Lhoulh Ynuybughwubipp W wyju:

2 Oppuwy' «Cwududwu dwupu» 13.12.1957 pwlwuh Gypnuywlwu Ynuybughwih 2-pn hnnwsh' hwudunud
pnyjwwpynd § pwgwnwwbu wju hwugwagnpdniginiuutipnyg, npnup hwignn W hwigynn wbwnnyeniuubph
opLuunpnipjwdp wwwndbih U wquunwagpydwu dund Ywd Yuwjwuwynpdwu dwuht npnadwup hwdwww-
wnwufuwt wnwybjwagnyup ny ywlwu, pwu dbYy vwph dwdybnng Ywd wybih npe wwwndh: Ldwu ww-
hwuy GU uwhdwunw twl «Rwnwpwghwlwu, punwublwu U ppwywu gnpdtipny hpwywywu ogunipjwu
U ppwywlywu hwpwpbpnieiniuutiph dwuht» 22.01.1993 pwlwuh Upuuyh Ynudbughwih 56-pn hnngwdh
2-pn dwup U «RPwnwpwghwlwu, punwublywu b ppwywu gnpdtipnyg hpwywywu oquniypjwu bW hpwwlwu
hwpwpbpnieniuubph dwupu» 07.10.2002 Lhoulth Ynuytughwih 66-pn hnnwsdh 2-pn dwup, dwutwynpw-
wbu wdpwgpbny, np «2. LpGwlwt ywunwuluwuwnynyejwu Gupwpytint hwdwp hwudunwp Yuwnwpynwd
E wjuwhuph wpwppubph hwdwp, npnup hwpgunn b hwpgynn Mwjdwuwynpynn Ynndbph optuputipny hw-
dwpynuw GU ywuwndtih, W npnug Yuwwnwpdwu hwdwp bwfuwwnbuynd £ ywnpd 1 wnwpnig ns wywlwu dwd-
YGunnd wquwnwgpydwu duny Ywd wybih fuhuin ywunhd:»:
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npp, npwbu htinlwup, hwugbgubint £ ppfwlywt ywwwufuwuwwnynipjwu Junbdnypjwu dwd-
ytwnubiph wugdwu:

dbpngpwiny wwydwuwynpjwsd Yupdnwd Gup' wuhpwdbow E puuwpyynn fuunph (nddwu
wy| wnwppbpwy, npp Yuwwwhnyh huswbiu hwupwihtu b dwutwynp 2whbph wuhpwdbon hwywuw-
pwynnieiniup, wjuwbu £ sh fuwjunh wudbnnigjwu Ywuluwjwpywsh L hwdwswihnipjwu
uyqpniuputipp W huwpwynpnipintt Yurnw wwwhnybint bwfuwptunigjwt U nwwnwlywu putniejwu
hpwywuwgnuip twb wju nbwptipnwd, tpp dnwnpjwip gunuynd £ wy Gpypnd W funwuwidthnd |
ppbwlwu Jupnypu hpwlwiwgunn dwpdht ubpluwjwiwing Ywd pwpuynd £ ppwywu Jw-
pnyRuU hpwlywuwgunn dwpduhg:

Ubtp Yunpdhpny udwtu nbwpbtipnwd wbiwp £ opGuunpnpbu bwfuwwnbiub huwpwynpnie)niu
hpwlywuwgub Jwpnyp htnwyw Ywpgny' Glubind wju hwugwdwuphg, np wudu hp gnpdnnni-
pintuubipny thwuwnwgh hpwdwpynud £ hp' dp owpp hpwyniupubiphg nt npwug wwwhnydwu nw-
nwywpwywu Gpwotupputiphg', npwhuh wwjdwuubpnd whwnnyeynuu ppwyniup  unwund w-
nwug wudh dwutwlgnipjwu hpwlywuwgubint Jupnype, punhnuwy' Yuwjwgubine yepguwlywu nw-
wnwywu wywn b ninupybint yuwnwpdwu: Uw Ywpnn £ (hub] hwdwswihnigjuu wwywhngdwt |ni-
dnwiubiphg dbyp, npp gnpduwlwunud Yhbanmwgup el twiuwpuunyejwu dwpdup, pE nwwnwpwuh
fuunhpp U dJhwdwdwuwy Yuwwwhnyh nnowdhwin dwdytinubipnid gnpdtiph puuntejwu hpwlywuw-
gnudp: Lwwnbup, np wju wnweownynientuu optupnd hunwy wdpwagntnt nGwpnd Ywpnn k
Yhpwnyb), npwbiu Yuwwuwynpdwut wypunpwupwihtu dhong U sh hwlwuh dhowqgquwphu swihw-
upgubiphtu?: Snidnnh wnbuwuyniuhg hbnwlyw nwwnwdwpnieiniup huwpwynpnignitu £ wwihu
wnujwqu hwutbnt hp fuwfundwsd gnypwihu hpwyntupubiph ywowmwwunijwup, npp ubplw)jnid
gnpénn hpwywlwpguwynpndubph wwjdwuubipnw hwéwfu huwpwynp sh |huntd wwywhnybif, huy
whwnnijwu wnbuwuynituhg win nwénwp Yuwwwhnyh hwugwagnpdnipniuutiphg wninidnnubiph wp-
nwpwnwunnyjwu dwnskihnygjwt uwhdwuwnpnpbu Gpwotuwynpywd hpwyniuph wwwhnydwu
wnqunhy wwpwwynpnipjwt Ywwwpnudp, dhwdwdwuwly wwwhndbiny ppwlywi wwwnwujuw-
Uwwnynipjwu wufuntuwthGihnipjniup:

Lotiup, np htinwlw nwwwywpniejwu hpwlwuwgdwu hpwywlwu hhdptip wdpwagpyws tu
tint| ntinlu 1961 pYwywup <UUL ppbwlwt nwwnwywnnigjuu optuugppntd, nph 239-pn hnnyw-
onuw uwhdwuywd tp, np wdpwunwtjwih pwgwlwjnigjwdp gnpdh puunteniup enywwnpynid £,
tpp wdpwuwnwujwp'

1) ginuynud £ wpunnwuwhdwunid U funtuwthnd £ nwunwpwu bbpyujwtwinig.

2) dhounpnnud | hp pwgwwnypjwdp putb] wjuwyhuph hwugwgnpdnigjwu ytpwpbipjw) gnp-
op, npp hwdwp npwbu Ywwnhd wquunwgpynd sh Yupnn uowuwyyb:

Lhnwlw nwunwyjwpnejwu Yupgwynpnud Ep wywpniwwynd bwb UNC Gpypubiph hwdwp
dowldwd 1996 pwlwuh dnnbijwihu ppbwywu nuwnwywpniejwu optuughppp (wjunthtn' Unnb-
|wjhu opbuughnp), npp uwywju wpptpwynid Ep wnwug wdpwunwujwh dJwutwlygnypjwu nw-
tnwpuunteintu hpwlwuwgubint Gpynt tnwppbp hpwywlywu ntdhdutin: Npwbu punhwuny Ywunu
Unnbjwjhu opGuugpph 353-pn hnnywdp uwhdwunid Ep, np hbnww nwwnwywnpnieiniu Yupnn L
hpwywuwgyb), Geb 1) wdpwunwujwp funtuwthnd £ nwunwpwu bGpluywtwnig Ywd, tpb 2) ny
dté Ywd dhohu dwupnigjwu hwugwgnpdnypniuutinh ytipwpbipjw; gnpdtipny wnlw £ wdpwu-
nwljwih dhounpnnieiniut hp pwgwlwnigjwdp hpwlwuwgub) nwwnwplunie)niup, wywjdwuny,

" hbpwyniupubiphg hpwdwpybint hwpgbph dwupt Jwupwdwut nb'v U.Qwdpwpjwu, bpwynituphg hpwdwp-
ytip b ppbwnwunwywpwlwu dhowdwniejwu hwpgtipp, Gplwu 2018, tokip 204-271:
2 Sk'u unyu nbinnud:
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np hGnwlw nwuwnwplunieiniup sh funspunnnh gnpdh opjtiyunpy, |ppy b pwgqiwynndwup puunt-
pjwup: Cun npnud* unyu hnnqwdp uwhdwunid Ep, np wdpwunwujwih pugwlwjniejwdp nwwnw-
puunie)nit hpwwuwgubijhu ywonwwuh dJwutwlygnipniup wwnpwwnhp k:

Upwuhg quun Unnbjwjhu optuughppp twiuwwnbund Ep twb hwownmwpwnp nwwnwynph Jw-
pnypnd guuynn gnpdtipn hbnwjw nwwnwyjwpnypjwt hpwlwiuwgdwu htwpwynpniejniu,
npnup YbGpwpbpnd Gu dwutwynp  denunpwuph gnpdtipht: Uwutwynpwwbu, Unnbjwjhu
opbuugpph 449-nn hnnwdp uwhdwuntd Ep, np hwanmwpwp nwwnwynpu hpwyniup ntuh hwpgbih
wwwnbwnubipny wdpwunwujwih subipyujwuwint nbwpnd gnpdp puub| upw pwgwlw)niejwdp,
bipb'

1) wdpwuwnwujwip dhounpnnud £ gnpdp puubp hGnwlw Ywnpgny,

2) ppbwlwu quugwupp Uwfuwwnbiunn ppbwlwu opbuugpph hnnywdh uwlughwu sh Uw-
fuwwnbund wquunwgpydwu duny ywwnhd,

3) winwdnnp, upw ubipluwjwgnighsp s6u ubpYwywgunid |npg thwuwmwnplyubp nwnwpuunt-
RWUU wlpwuwnwujwh dwutwlygniejwt ywpuwnhp hubnt dwupt:

dbpngpjw) hpwywlwu Yuwpgwynpnidubiph dhwy pbpnieniuu wyu &, np npwup Ywpgquyn-
pnd GU pwgwnwwbu nwunwlwu putnejwu thnind wnwug wdpwuwnwtjwih dwutwygnipjwu
qupnyp hpwlwuwgubint htin yuwywsd hwnpgbipp, dhugnbin twuwptunigjwu dwdwuwy Wu pwg-
dwpehy Gu wju nbwpbpp, Gpp wudhup npuunpnud Gu << ppbwlwt nwnwywpniejwu optitiugnph
135-pn hnnywdh 1-pu dwunwd uwhdwuywd ny ywwnwbd Juwppwaghdp b npwuny huy Yuqdwnidnwd
Uwluwpluunipjwu hpwlwuwgnidp, htmbwpwnp dGup wju Ywpdhphu Gup, np wtwp £ optiupny
uwhdwuyh twb hbnwlyw bwjuwpuunipntt hpwlywuwgubnt huwpwynpnie)niu, npwtiugh |Nént-
dp (hup wdpnnowywu W hwdwlwpguwihu: b ybpon, whwnnieinu-wud (nnwdnn) thnfuhwpwpbpni-
pIntuubph whpnypnw fwwu tpwuwynie)niu sniup wju hwugquwdwupp, eE pptwywu gnpdp tw-
fuwpluniejwt, b nwwwpluntejwl thnyntd E, whbwnnyentuu niuh wnghwnhy wwpuwynpnientu
wwwhnybiint tnnidnnh wpnwpwnwwnniyjwu dwwnskihnipjwu W fuwfunydwd hpwynitupubinp ybipw-
Ywuqubnt hwdwp nunwlwt ywonwwunigjwu wpryniuwybn dhong niubuwint hpwyniupp' wu-
Ywiu pptiwlwt Jupnyeh thnuhg:

Ywpdnd Gup, np putwplyynn qunupthwpwfununiniut punniubh hubne ywpwgqund®
Ywpbih £ hunwly uwhdwub hbnwlw nuunwdwpniniu (e bwluwptunienlu, pE nwwnwplunt-
RINLU) hpwlwuwgubiint hhdptpu nu wwjdwuubipp, npnup Ywwwhnybu hwupwiht bW dwutwynp
owhbiph wuhpwdbon hwjwuwpwlyonnieiniup, npwuny huy (nétiin uwb dtp Ynndhg ybplnid
UoJwd wudbnnipjwu ywufuwdwpywdh b hwdwswihnipgjwtu wwywhnydwt htn juwyws fuunpp-
ubipp:

WyuYwynn ywwwndh b nuunmwyjwpwlwu hwplwnpuwuph hwdwswihnipyniup Gupwnpnud
k ng dhwyu hppwyniupubph uwhdwuwthwldw punyph hwdwswihnyeynit, wjjk nunwywpw-
Ywtu hwplyunpwuph ubpgnpénipjuw dwdlybnubpp b wluywynn Ywwndh dwdlytnubph hw-
dwswithnipyni:

Ntnlu 18-pn nwph Ytubphu 2.REJwphwu Uonid Ep, np nppwt 2nun £ hwugwagnpdnigjwu
hwdwp ywwnhdp ypw hwutund bW nppw dnwn £ hwugwuph b wwwndh dhol pulwd dwdwuwyp,
wjnpwt wju wpnwp £ b ogunwlwn: Upnwnp £ wjupwuny, nppwuny, wqwunyenthg gpynidp,
lhubiind hupupht wwwnhd swbinp £ uwfunpnh nwunwdénh ywjwgdwup, Geb wju ywjdwuwynpywsd
sk wuhpwdtignnipjwdp: <Gnbwpwn, bwutwlwu wquunnieintuhg gpynip hwunhuwund £ pw-
nwpwgnt unynpwlwu deppwlwinud’ dhusl upw denwynp dwuwskip, b pwuh np wyn dEppwlw-
(Nt Entjwdp wwiinhd k, nuwnh wju wbwp £ (hup htwpwynphtu Yupd b wnwyb) dend: Uqu-
wintejntupg gnytipnt tnunnnieyniup wtivp £ npnagh wjt dwdwuwywhwwndwdny, npu wuhpwdtion
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E gnpdh puuniejwu hwdwp U htippwywuntejwdp. dEppwlwywdu hpwyntup niuh, npwtiugh hptiu
nwwnbl (nupwydwpnyaynit hppwluwtiugyp - pingdnudp dpt £) wnwyb onwn, pwu niphoubipphu:
Lwhitwlwtu Ywjwuwynpdwt fuunnieginiup swbivp £ nnipu qu wju ujwqugnyuh uwhdwuubippg,
npu wuhpwdtiogn £ wudh thwfununp b wwywgnygubiph nsuswgnudp Ywufubine hwdwp: Udpnng
gnpédpupwgp whwp b wjwpndh Yupd dwdybnubpnud®

M.d. Opinyp, wunpwnwnuwiny Yuwjwuwynpdwt nwl wwhbnt dwdybnubppu, uond £ {uw-
jwuwynpdwu nwly wwhbint dwdytimubph hhduwhwpgp tint| LW wpniuwynd £ duw) ppbiwnw-
nwywpwlywu Yupgwynpdwt wdbuwunip hwpgtiphg dayp: Uh Ynndhg wju wbiwnp £ ppiwywu
qupnypu hpwlwuwgunn dwpdhuubphtu huwpwynpnypntt wmw wnwug wphbunwlwu funspu-
nnuinubiph thuwnpb, guub] b deplugul) hwugwagnpdnie)niu Yuwnmwpwd wudwug, huly djnwu Ynn-
dhg' wyn dwdlbnp wbwp £ nnowdwnnpbu hwdwswih |hup ppbwlwu opbuugppny twhuwnbudwd
wwunhdubiph dwupniejwul punhwupwwbu W ppbwywu opGuugpph Ynulypbn hnnywsdh uwuy-
ghwjhtu dwutwynpwwbiu: Pwgh wyn, pun htinhuwyph' dhon wnlw E puuswlywu ufuwih Jnwug,
npp hwunwnynud £ wpnwpwgdwu nwwnwyénny, nph ywpwgujnd wudbn wudh Gplwp dwdw-
uwyny Ywwuwynpnuip 4bipwdynid £ Yuwdwjwwunypjwi, wudh wquunniyejwt uwhdwuwnpw-
Ywu hpwyntuph Ynwuwgnyt fuwfundwu: <inhuwyh quwhwwndwdp’ Yujwuwynpdwu dwdybn-
ubipp sbu Ywpnn npnaygt] ywdwjwlwunpbu: Optuunhpp wtiwp t, dh Ynndhg, hwoyh wnuph hpw-
quwwwh dwpdhutbph Ynndhg hwugwgnnpdnieiniup puubiint Ywpnnnieniup, huly djnwu Ynndhg hw-
uwpwyniejwu dbi9 gnnipntu niubignn wwwybpwgndubpp wudh wqwwnieiniup uwhdwuwhw-
Y&nL uwhdwuubipp hwuwpwlwlywu ogunwlwp twwwnwubph hwuubint hwdwp?:

h.Jd. Gnindhuulwjwu gununid £, np wudhu Yujwuph tnwy ywhbine Ynuyptn wnwybjugnyu
dwdybwnh uwhdwunwip, bwiu' nuwwynpubphu Ynpnh wnwybp wpwg puub) ppbwywu gnpdtipp,
Gpypnpn’ Yuwwuwnh puuswlywu deynwwpwutbpnd punwpwghubpht wwhbine ywjdwuubph L
dwdytwnutiph Jbpwpbinw) upwug Ynndhg ubipyuywgynn pannputiph YnSwwindwtp, Gppnpn
Yypdwuwh ppbwlwu Jupnyph dwdytnubpp W snppnpn’ uwwhndh wudh b wpnwpwnwwnnt-
Rjwl 2whh dhol hwwuwpwyznnieiniup®:

Wu wnnwind hGunwppppwywu £ uwb Y Uwhdwuwnpwwu nwunwpwup 2011 gwywup
nGlywbdptiph 6-h, phy 27-M npnadwt dby duwynpwd wju nhppnpnonwdp, np ppEwnwwnwywpw-
Ywu hwplwnpwuph dhongutinh Yhpwndwdp wudh hpwyniuptbiph uwhdwuwhwydwu dwdybin-
ubipp hwdwygnypjwu dbe ny dhwju st Ywpnn gbipwquugl), wjlu swbwnp £ (hubu hwjwuwnp
wwwndh dwdybnpu’:

Ywwuph wnwly wwhbnt dwdytimh b Wwwndh dwdybinh hwdwswihnigjwu wwywhnydwu
hdwbtipwwhy Ywunuubp £ uwhdwund twb «Lwhitwlywu Yuwwup Yhpwnbint, npw Yhpwndwt
wwjdwuubiph U funprnwugnidu nu pnunyeintup pwgwntint dhongubinh dwuptu» 6luL4 (2006) 13
hwuduwpwpwwup®, nph hwdwdwyu' «(...) 22. (2) jnipwpwibsinip nbypnid ugwtwynpdwt gpln-

! Sb'u Bekkapua Y. O npectynnenuax n Hakasavusax. M., 2004, ko 115:

2 St'u Opnos P.B. MNpumeHeHne 3aKkmH04EHUA MOA CTPary B KA4ECTBE Mepbl MPECEYEHUA Ha MPELBAPUTENBHOM
paccnefoBaHn B POCCUIACKOM YrofloBHOM CyA0npon3BoacTee: [lucc. Ha coucKaHue y4eHoii cTeneHn KaHg,. topua.
Hayk. Mpkytck, 2008, Lobin 167-168:

3 St'u l'onosuHckas W. B. UHCTUTYT Mep npeceyenua: npobnembl AuBepCuUKaLIUM M BapUaHTbI MX Pa3peLLEHNA.
URL: http://oTpacnu-npasa.pd/article/20372 (12.12.2019):

* Sk'u Mocrarosnexue Kornctutyumontoro Cyna P® ot 06.12.2011 N 27-1 «[o geny o npoBepKe KOHCTUTYLUOH-
HocTu ctatbmn 107 YronosHo-npoueccyanbHoro Kopekca Poccuiickoil dPepepauum B cBA3M € #anoboii rpamaaHuHa
ScTtoHckoit Pecnybnukn A.T. ®PepuHanr:

> Lunnuugb b Lwfuwpwpubph Yndhnth 2006 p. ubwywbdpbph 27-hu, hnfutwluwpwpubph 974-pn upu-
wnnud:
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nnysntbip swbpp £ gipwqutgh Yuwd shwdwwwinwuppwbh wuwindh dwdybipht, npp Gupnn £
pwbwlyby uwipwpdws hwbgwagnponipywb hwdwp: (... )»:

U. % Mpngywynyp gununwd £, np wuhpwdtion £ ppbwlwt nwunwydwpnyejwi optuugppntd
uwhdwub| ywunu wju dwuht, np wudht Yujwuwynpdwt wnwy wwhbint punhwuneyy dwdybivp sh
Ywpnn qbpwquugt| ppbwlwu optuugpph hwdwwwwmwufuwu hnnywdny twfuwnbuwd wqu-
wnwgpyiwu duny wwwndh dwdybinp b wnwhuh wudp wbnp b wuhwwwn wquwun wpdwyyh
wulwfu wju pwuhg, RE gnpdp ppiwlywu nwwnwydwpniyejwu np thnynwd £ gunugnud®: UGY wy) dn-
nbgdwu hwdwdwju' uywwnwlwhwpdwp £ Yujwuph nwly ywhbint dwdybnp uwhdwuwdwyb)
hwlwwywwwufuwu hwugwgnpdnypjwu hwdwp optiupny twfuwwnbujwd wwwndh wnwybjwgnyu
dwdybwnp Yeuny? Wu dninbignuip bwuwnbudwsd t tinbl oppuwy Nnwdhupwih Unghwihunwywu
Lwupwwbwnipjuu ppbwlwt nwunwydwpnyjwu optuunpnyejwdp, nph 140-pn. hnngwénd wd-
pwapyws tn, np twhitwywu Yuwjwupp nwnwnpnud k, Geb dhusk dnwnpwlwu nwwnwybhn Yw-
jwgubp npw dwdybunp hwub £ ywwndh wnwybjugnyu dwdybtivmh Ybuhu, npp opbupny uw-
fuwwnbujwd £ myjw| hwugwgnpdniejwu hwdwp:

L ppiwywu nwwnwywpnijwu optiuunpnigjwu Ytipindnieinituhg htwnunw £, np npwunwd
Ywjwuwynpdwt nwly wwhbnt wnwybjwgnyu dwdybinmubp uwhdwudwsd Gu pwgwnwwbu tw-
fuwpuuntgjwu thnyh hwdwp, huy nwwwpwund wjnwhupp uwhdwugwéd sbu, husp gnpduww-
unud hwbéwtu £ hwugbigund wjuwyhup ypbéwyh, np wudhup pwwlwuhu Gpywp dwdybunubpny
dunud Gu uqwuph wnwl' dhtusk upwug uundwdp Yujwgynid  nwnwydhn b indynid fuwthwu-
dwt dhongh hwnpgp: twwnwlywu ypwlynpwynw hwunhwnud Gu nbwpbip, Gpp wudp ywhynid £
Ywjwuph nwly wjupwt dwdwuwl, np nwwnwpwup nwwunwydhn wjwgubihu upwt wquuwnud |
Uowuwlywsd ywwndhg wpnbu huly Ywiwuph nwy ginuybint hhdpny Ypwd |hubnt ywnbwnwpw-
uniejwdp (hwuwnwgh unwgynud £, np wudp fuwthwudwu dhongh hwdwwnbipunnud Ypnid £ nbinlu
supwtwlyywd wwwnhdp), wd wudt wjupwu dwdwuwly b gunuyb] wpgbjwuph wwy, np Gt wn-
pwu dwdytimny ywwnhd Ypwsd |hubip, wuwyw Yupnn tp << ppiwlwu optuugpph 76-nn hnngwdh
Ywpgny nhdbp nwwnwpwt ywjdwuwlwtu Junudwdybn wquunybint hwdwp, Ywd, Geb wudp
denwnpynid £ wjuwhuh hwugwgnpdénieiniu Yuwwnwpbnt dbg, nph hwdwp wwwndh dwdybnp Lw-
dwubpdwu wywh hhdwu ypw Ywnpnn £ Ypbwwnyt), oppuwy, 1/3, 2/3 L wyiu, npp hwodwnybiiny
Ywjwuwynpdwu nwy ywhbnt dwdytinp htivm wwpg £ nwnunid, np wudh thwuwnmwgh wpgbjwuph
nwy gunuybp pwdwpwp £ wyn dwdybnp Ypdwndwu nbwypnid upwt ywndhg wquwnbint dwuhu
npnond Yuwywgubint hwdwp b wyu: (L nuunwywu wypwynhlwih nwnwtwuhpnieginiutbipp
gnyg GU wnwjhu, np wu nwwnwynputip, nyptip, hpdp punnwtiin ppbwlwu optuugpph wnwudhu
huunhwnunubip (Wwjdwuwlywu Junwdwdybinm wqunbip, Cwdwubipnwp b wju), hpbug ywpnye-
ubpnud gunuynn gnpdtipny npnonwdutp Gu Yuwywgunid juwthwudwtu dhong Yuwjwuwynpnudp yb-
pwgubint Ywd thnihnfubint dwuptd, vwlwju npwup Gquyph nbwpbp Bu L Wwjdwuwynpyws Gu
gntin Ynuypbin nwnwynputiph Ynndhg optuph daluwpwunipjwu bW Yhpwndwl hwuqudwupnd,
hugp sh Ywpnn Yt hdwbpwnhy punye U npuuny huly wwwhndt) huswbu dhowqguiht swidw-
uhouipht hwdwwwwwufuwu hpwywyhpwnwywu ypwlumpywjh duwynpnudp, wjuwbu k| pptw-

' St'u Mpownskos A.[l. BaaumoceA3b MaTepUanbHOTO M MPOLLECCYANbHOIO YrofoBHOTO npasa. EkatepuH6ypr,
1997, k9 70:

2 Sb'u K.B. MypaBbeB. Mepbl npoueccyansHOro NpuHyKAEHUA-0COOblE CPEACTBA YrONOBHO-NPABOBOr0 BO3-
JeCTBUA: JOKTPUHA, NpUMeHeHne, onTuMnsauma. MoHorpacma. Omck, 2017, Lo 139:

3 St'u, oppuwy’ << Ybpwpluhs pphwlwu nwwnwpwuh 2017p. hnihuh 28-h phy 5ULY/0189/01/14 npnant-
dp, npny nwwnwpwup htug ywjdwuwywu Junwdwdytim wquundwt hwdwp wuhpwdbown swihny Yujwu-
ph wnwy gunuygbiint ywwnbwnwpwunigjwdp wdpwumwijwht wquwnb| b Juwjwuphg, Ywd << ybpwpuuhy
nwwnwnpwuh 2020 pwywuh dwpwnh 27-h _hy 5UTY/0066/01/17 npnandp, npny nwwnwpwup, <wdwubp-
dwtu Yppwndwu huwpwynpnyeniup b wyn wywjdwuubpnd thwunwgh Juwuph wnwly gunuybing ywndh
hwldwwwwnwufuwu swihp Ypwd |hubiint wwnbwnwpwuniegintup hhdp punniutinyg, wdpwuwnwujwhu wqw-
wb| b Ywjwuphg:
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Ywu wwwndh dwdybnp U fuwhwudwu dhong Ywjwuwynpdwt nwy wwhtiint dwdybnp hwdw-
swithniejniup:

Lbnlwpwp guunud Gup, np fuunhpp wbwp £ nwdh] pwgwnwwbu opbuunpwywu Yupgw-
Jnpnuubph dwuwwwphny: Uwutwynpuwwbu' << pphwlwu nwunwydwpniyejwu opbuugppnid
wbwnp £ uwhdwub] nwwwlwu Jwpnypubipnwd wudht Yuwiwuph wnwly wwhbint wnwybjwgnyu
dwdlybtimmubin, npwbtiugh wju hwdwwwwnwufuwuh hpwywywu npnawyhnipjwu b jwuluwwnbubhnt-
RjwU uygpniupubipht' pwgwnbiny hgjugnnuywu b qguwhwwnnulwu dninbgnuip: Ukp fupdh-
pny’ nupwlwt Jupnypubpnd unhwbdwt dhong Jujwtwdnpdwt wnwybjugnyt dwdlyb-
inh vwhdwbdw hwdwp Gy ybpp E punpmbob; << ppbwlwt opbtugppmid bwpuunpbiu-
Ywd uytr puupppipnuptiipp, npnup htwpwynpnyayni G puwghu npnawyh dwdlyypny wpqb-
Jwtph qpwly qpadbint hwaqudwtpp hhdp punmubind wuéhti wquply hwdwwuwpwufuwi
hwtgwqnpénipyut hwdwp tpwbwlbihp wupdhg, ophtiwly, hwdwubpdwt hhdpny wuipdh
dwdliph Yptunpnudp Yud wunpdhg phy wquipnudp, wuphdp Ypbinig wuydwiwlwt Juw-
nudwdlyby wqupbyp, swwpipdwd hwuguwgnpdnipyutt hwdwp wunphd tpwtwlybnt utint-
bbpp b wy: Uy YEpwy wuwd' hpdp punpnibbing wy hwbqudwupp, np wpqbputph pwl
qipuybym dwdwbwlwhunpduwop wbpp £ hupdulygyp tpwtwlyws wunpdhti (pp. op-h 69-pn
hnndwd), htsp tpwtwlymd E, np Gk Ynuyplyp nEypmd wnlw G wytiyhup hwhqudwtptbp,
npntup Jyuymd G wyt Jwupti, np wtét pp Gyunpdwdp tywtwlbihp wunphdnp sh 4pbnt jud
wquupybinm E nputihg, htipbwpwp << ppbwlwt puypwyupnipyut opbuugppmd wbpp £
uwhdwbybt Yubanbuubp wn uyt, np bdw nbypbpmd wadh byunpdwdp piuyppduwd fuwhwi-
dwt dhong qujwtwynpnidp Ypuwgyh (thnthnfuyh), huly bt wuét wquipnipywt dbe k upw
byunpdwdp jupwtwynpmdp npwbu fuunhwdwt dhong syhpwnyh:

Annotation: In the discussed article the authors analyzed some problems of proportionality when
choosing detention as a preventive measure. Based on the analysis of the RA current criminal, criminal
procedure and penitentiary legislation, the authors came to the conclusion that the principles of
proportionality and the presumption of innocence are often violated when choosing detention as a
preventive measure. Therefore, due to the need to exclude these violations and ensure proportionality
of the restriction of human rights with the use of detention, the authors propose to make certain
amendments and additions to the Criminal Code of RA and the Criminal Procedure Code of RA.

AHHomayus: B npepcraBneHHoll cTaTbe aBTOPbI MpoaHann3MpoBann HekoTopble npobnembl copas-
MEpHOCTU Npu BblOOpE 3aKNtOYEHNA MOJ, CTPaKy B KayecTBe Mepbl npecevyeHna. Ha ocHoBaHun aHa-
nn3a JeiiCcTBYHOLLLEro YrofloBHOMO, YronoBHO-NPOLLECCYaNbHOMO U YrONOBHO-UCMONHUTENBHOMO 3aKOHO-
patenbctBa Pecnybnukn ApmeHus, aBTOpbl NPUXOAAT K BbIBOAY, YTO MPUHLMMbI COPa3MEPHOCTU U
NpesyMnuuu HEBUHOBHOCTM YacTO HapyLUatoTcA Npy BbIOOpe 3aKNOYEHNA MNOJ, CTpaXy B KayecTBe me-
pbl MPECeYeHns, NO3TOMy, B CBA3M C HEOOXOAMMOCTbIO UCKIIOYUTL 3TU HapyLleHnA n obecneynTb nNpo-
MOPLMOHANBbHOCTb OrPaHNYeHNA NpaB YenoBeKa C UCMONb30BaHUEM COfepMaHunA Noj, cTpaeil, aBTo-
pbl NpejnaratoT BHECTW HEKOTOPbIE U3MEHEHMA W [OMONHEHUA B YronoBHbIi U YronoBHO-MpoLiec-
cyanbHbI Kogekcbl PA.

S<hduwpwnbp' ywunpd, Yuwuwdnpnup npubiu fuwdwudwu dhong, hwdwswihnigintu, wu-
dnnypjwt Ywufuwdwplwd, wudh hpwyntupubip bW wquwnnieinituubn, ywwndh dwdybin, Ywjwuph
wnwl ywhbnt dwdybiwn:

Key words: punishment, detention as a preventive measure, proportionality, presumption of
innocence, human rights and freedoms, the term of imprisonment, the term of detention.

KnroueBble cnoBa: HakasaHve, cofiepXaHue Mof CTpamell Kak mepa NpeceyvyeHus, copasMepPHOCTb,
npesymnuma HEBUHOBHOCTU, NpaBa U cBOOOAbI YenoBeKa, CPOK NMLLEHNA CBODOAbI, CPOK COAepHaHuA
nof, cTpameil.
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LNRU3UL2hUNY PNMHhU

hpwywpwbwlwl ghippnyggnibiibph ptltwdnt, nngbty, Mypwhtiugh nwypwpiwgniput wqquyht
wlwnbdpuyh' twipwuwqtibph Jepwwwppwugpdwl, dhtsnwpwlwt Jupnyph nwpwdwpwlwt b
Ynpdpbwihuipphyuwlywti wowlygnipyut pwdip wywq nwuwfunu

LUKYANCHIKOV BORIS

Ph.D. in Law, Associate Professor, Senior Lecturer in the Department of Training of Prosecutors in
Procedural Management and Forensic Support of the National Academy of Prosecution of Ukraine
NYKbAH4YUKOB BOPUC

Kanoudam ropududeckux Hayk, doyeHm, cmapwuli npenodasamesns omoena no020Mo8KU NPOKypopos No
npoyeccyansHoMy pyKosoOCmBsy U KpUMUHAAUCMu4eckomMy obecneyeHuro docy0ebHoz20 paccnedosaHus
HayuoHansHoli akademuu npokypamypbi YkpauHsi

3uundLed ULLUULM
Miypwpbiwgh nuipwpuwgnipywl wqquyptl wlhwnbdpugh' fwipwuwqtibpp JEpwwwppwugpdwl,
dhbsnuippwlwt Jupnyph nuwipwdwpwlwt b Yppdpbwhuiphyulwt wowygnysywt pwdth nwuwpinu

YAKOVLEV ALEXANDER
Lecturer, Department of Training for Prosecutors in Procedural Management and Forensic Support of
the National Academy of Prosecution of Ukraine

AKOBIJIEB AJIEKCAHAP

lpenodasamens omdoena nod0z0mosKU NPOKYpPOPO8 NO NPOYECCyanbHOMy pyKosoocmsy u
KpumuHanucmudyeckomy obecnedeHuro 0ocydebHozo paccnedosaHusa HayuoHansHol akademuu
npoKypamype! YKpauHs!

UhupSELUN OL]U

“KROK” hwdwuwpwp iptupbuwghippnipyut, hppwywaghipnyayut b innbywpduwlyw
ipbhutininghwibph pnjigh nhdnpn

MIKITENKO OLGA

Applicant to the College of Economics, Law and Information Technologies at the “KROK” University

MUKUTEHKO OJIbrA
Couckamenb Konnedxa sKOHOMUKU, Npasa u UHPOPMAYUOHHbIX mexHooeuli npu YHusepcumeme
"KPOK"

NMUrsLU3hL NUShuuLNrE3ULL SEhuLhPUUYUL-UrPUPLULPUSPLULUL
uuusSNh@3UL S,rUUUArUUL NPNT UUMNBUSLEN U rUUhNSLErh
uR1ME38NrGE3UL SUY aSLYN yurnfILsrh LNR3LULULUSU UL LUV Ur:

SOME ASPECTS OF THE TECHNICAL-CRIMINALISTIC SUPPORT TO THE PATROL POLICE
FOR THE IDENTIFICATION OF DRIVERS WHO ARE IN THE DRUG CONDITION*

HEKOTOPbIE ACMEKTbI TEXHUKO-KPUMUHAJIMCTUYECKOTO OBECMEYEHNA NATPY/NIbHOIA
NnoiMuun C UENbIO BbIABJIEHNA BOOAUTEJIEWU, KOTOPBIE HAXOOATCA B COCTOAHUU
HAPKOTUYECKOIO ONbAHEHUA"

ExxerogHo KonnuectBo aBTOBNAfENbLEB Kak C HOBbIMU, Tak W ObIBLUMMM B UCNONb30BaHWUK TPaHC-
MopTHbIMKU cpeacTBammn yBenuumsaeTca. OfHako, cyacTbe OT obnagaHnA COOCTBEHHbIM TPAHCMOPTHLIM
CPeACTBOM OMpayaeTcA MOYTU HeM3MEHHbIM KOIMYECTBOM [LOPOMHO-TPAHCMOPTHbIX NPOUCLLECTBUIA (fa-

* Lnnywédp ubipyuywgyti £ 07.02.2020, gpwfunuyt £ 09.03.2020, punniuyt) £ vnnwwgpniejwu 18.03.2020:
* The article was presented 07.02.2020, was reviewed 09.03.2020, was accepted to publication 18.03.2020.
* Cratba npegctasneHa 07.02.2020, peuensuposara 09.03.2020, npuHaTa B neyvatb 18.03.2020.
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nee — [1TM1) BoobLue 1, 0cobeHHO, CBA3aHHbIX C yNpaBleHWEM TPaHCMOPTHbIMUA CPEeACTBaMU B COCTOA-
HUM anKOroNbHOrO MM HAPKOTMYECKOro onbAHeHUA'. Tak, ouepefHoii oT4eT HaunoHanbHO noauumum
YKpauHbl nepernonHeH KpacHopeumsbiMK Lndppamn. HeratBHble nokasaTenu NoCToAHHO pacTyT. 3a
npownblii 2019 rog nonuuueii 6bino 3acpukcuposaro 160 675 ATI. 310 Ha 10,5 Tbicay bonbLue, Yem
rogom paHee (B 2018 6bino 150 120 Takux dpaktoB). Konnyectso ntogeil, TpasmmposaHHbix B [TI1,
cornacHo oTyéram natpynbHoi nonuuun — 32 736. U a1o cHoBa bonblue, Yyem B 2018-m (Torpa nocrpa-
nano 30 884 uenoseka). [leteii, kotopble nonyunnu Tpasmbl B [ TI1, — 4435. Camas HenpuATHaA YacTb
3TUX OTYETOB — cYeT nornbLumm Ha goporax. B npownom ropy 3acdmkcnposaro 3454 takux cnyyas. 10
bonblue, Yyem roj, Hasap, Korga B oduuManbHbIX (M MOKa €AMHCTBEHHO AOCTYMHbIX) OTYeTax 6bino
3adpukenpoBaHo 3350 noTepsAHHbIX xu3Heid. Cpean nornbwmx Hemano peteit — 1642, OTmeTum, 4TO
NpvBeLEHHbIE AaHHble CObpaHbl elLle NO «CTapoii» METOAMKE, TO ECTb, KOTAA YYUTHIBAOTCA TONbKO TE
cnyyau, KoTopble 6bin 3acpuKCUpoBaHbl HenocpeacTBeHHO Ha MecTe [ TI, n He yuuTbiBatoTCA CMep-
TeNbHble NOCNeACTBUA, KOTOPbIE HACTYMUAW B MaLLIMHE CKOPOiA MoMoLL M, unn Ha npotaxeHun 30 cyTok
B bonbHULLE.

OcCHOBHbIMM NpUYNHaMK, Kak ¥ BCErAa, Ha NePBOM MecTe — NpeBblLlleHne 6e3onacHoit CKopocTy,
Ha BTOPOM — HapyLUeHWe npaBuil MaHEBPUPOBaHWA, Aanee — Bble3[, Ha BCTPEYHYHO MOMOCY [BUMEHNA.
A BOT ynpaBneHue TpaHCNOPTHbIMU CPeCTBaMu B COCTOAHUM OMNbAHEHUA C, MPUBbLIYHOI HaMm, [ecATON
no3unuuu NepenpbIrHyno cpasy Ha YeTBepTyo, TO ecTb, 3a 12 mecaAueB No Bceil cTpaHe bbino 3admKeu-
posaHo 115 000 cnyyaeB BoxpaeHWA nop, wodpe - B cpegHeM, nonuuma 3agepvana no 316 soguteneit
«MoA, Myxoii» kampaplil aerb 2019 roga®.

lNepvoanyeckne nspaHna cucteMatMyeckn MHOPMUPYHOT Hac 06 yXacHbIX aBapuAxX U NOCTOAH-
HbIX «PEKOpAax» Mo KONMMYECTBY 3afiePHaHHbIX 3a CyTKM BOJUTENEN, KOTOpPble HaXOAUINCH B COCTOAHUN
onbAHeHua*. K coxaneHuto, Ha CerofHALLHNIA AeHb HU OAVNH aHANUTUYECKMIA OTAEN NMPaBOOXPaHUTEb-
HbIX OPraHOB Halleil CTpaHbl HE pa3rpaHMYnBaeT COCTOAHWNE OMNbAHEHUA NPaBOHapyLUUTENEA.

Kak nokasbliBaeT npakTiKa, ycTaHOBUTb (paKT yrnoTpebneHna HapKOTMKOB HAMHOTO CTIOMHEE B CpaB-
HEHWM C anKorosneMm, NoCKONbKY ABHbIE NPU3HaKK (cneundrnyeckuii 3anax n3 poToBoil NONOCTYH, HapyLLUEH-
HaA KOOpAMHAUMA ABVMEHWIA) NMpaKkTUYecKkn oTcyTcTByeT. A Bce Apyrue, KoTopble CBUAETENbCTBYHOT O
HaxoMfAEeHUN Nuua noj, AeiiCTBUEM HaPKOTMHECKOro BeLLeCTBa (pacluMpeHHble 3payku) B TEMHOTE WUu
MOJ, NPUKPbLITUEM OYKOB MOYTW HE3aMeTHbI.

OaHMM 13 cambix aKkTyalbHbIX AJ1A NaTPYNbHbIX NONULENCKUX HOPMATWUBHbIM AOKYMEHTOM, MO
yCTaHOBNEHUIO BopuTeneli TPaHCMOPTHbIX CPEACTB, KOTOpPble HaxXOAATCA B COCTOAHUW OMbAHEHWA, a
TaKKe NPUMEHEHUIO CreLmanbHbIX TEXHUYECKNX CPEACTB AA YCTaHOBNEHMA AaHHOro dakTa, ABnAeTca
MeKBeJOoMCTBEHHaA IHCTpyKLMA 0 NopALKe BbIABNEHWA Y BOAUTENEW TPAHCMOPTHBIX CPEACTB NpU3Ha-

' B Kuese nop, BO3A€eiiCTBMEM HAPKOTMKOB NpaBuia LOPOKHOrO ABVMKEHNA HApyLLAN BOGUTENb HOYHOrO TPONENi-
6yca. URL: http://auto.bigmir.net/dtp/1610213-V-Kieve-pod-narkotikami-narushal-pravila-voditel--nochnogo-trollejbusa
(nata obpaieHua: 24.01.2020).

2 Ocran Hosuukwii. He bepexem ceba. CtatucTmka fopoKHO-TpaHCNopTHbIX npoucluecTsuii 3a 2019 rog. URL:
https://auto.ria.com/news/autolaw/248613/ne-berezhem-sebya-statistika-dtp-za-2019-god.html (pata obpatye-
Hua: 24.01.2020).

3 Naeen Hooxunos. Ha koHa! B Kakux obnactax YkpauHbl nbtoT 3a pynem vate? URL: https://auto.ria.com/news/
events/248702/na-konya-v-kakikh-oblastyakh-ukrainy-pyut-za-rulem-chasche.html?utm_source=mail&utm_medium=trigger
&utm_campaign=evening_news_186&utm_content=nc_buyers&r_audience=nc_buyers&r_source=mail&r_medium=trigger

&r_campaign=evening_news_186&r_options=664 (pata obpaLyerua: 25.01.2020).
* HosbIii pekopa!: B YkpauHe 3a cytkun noiimanu 533 nbaxbix Boguteneit. URL: http://auto.bigmir.net/autonews/
law/ 1608578-Novyj-rekord---V-Ukraine-za-sutki-pojmali-533-p-janyh-voditelja (gata obpaiienua: 25.01.2020).
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KOB a/kOrofbHOro, HapKOTMYECKOrO W [APYroro OMbAHEHUA WM HaxOMAEeHUA MoJ, BO3feicTBUEM
neyebHbIX MpenapaToB, KOTOPble CHUMalT BHMMaHME U CKOPOCTb peakuuun (panee — WMHCTpyKuums),
KoTopaa yTBepsfaeHa coBmecTHbiM npukazom MO3 Ykpauubl u MBC Ykpaunor ot 09.11.2015
N=1452/735'.

B nocnepgHee Bpema, kak nokasblBaeT MpakTuka, B OOLLECTBE MPOCNEKMNBAETCA NMO3UTUBHAA TEH-
OEHLMA opraHu3auum nepuoguyecKknx nposepok pabotogarenem CBoux paboTHMKOB M OCODEHHO HOBbIX
KaHAMOATOB Ha HapKO3aBMCUMMOCTb. TakaA NMpoBepKka MPOBOAWTCA NYTEM MPOXOMAEHUA MELULMHCKOro
OCMOTpa y JOKTOpa-Hapkonora. [JoOKTop-HapKonor No KNMHUYECKUM NpU3HaKkaM ycTaHaBinBaeT AMarHo3
nuua, ocBUAETENbCTBOBaHWE KOTOPOro NPOBOAMT: HAPKOMaHMWA, UK NOATBEPHAaeT oTcyTcTBMe 3abone-
BaHWA, 1 BbljaeT cnpasky. OgHaKo, AOBONbHO YaCTO BUAVMAA KIMHWYECKAA KapTUHA NPOABNAETCA TONbKO
Ha nocnegHux cTaguAx 3abonesaHuaA?, To CTb, KOrfa CTOMKOE NPUCTPACTUE K HAPKOTUKaM Yxe cpopmMu-
poBanocb, 1 Lo TpebyeT cTaumoHapHOro neyenus. [opaspo TpyaHee yCTaHOBUTb, HAXOAUTCA N BOAU-
Tenb Nnop, feliCTBYEM HAPKOTUYECKOrO npenapaTa HenocpeacTBEHHO Ha MECTE OCTaHOBKM TPAHCMOPTHOrO
cpenctBa. lNonuuelickuii MoeT 3TO chenatb NWLWb NPU MOMOLLYM IKCMPECC-TECTOB (aHanM3aTopoB) Ha
HapKOTUKKU. TecT Ha HapKOTMYeCKMe BeLLLeCTBa — TEXHWYECKUI1 aHanu3, HanpaeneHHblii Ha BblABNEHWE
HEKOTOPbIX FPYNMN HAPKOTMKOB MK X MeTabonuToB B Bronornyecknx obpasuax (Mova, KPoBb, CtOHA U
T.4.). TecT NpoBOANTCA C Lenbto BblABNeHUA (DakToB NpebbiBaHUA 3a pynem noj, BO3AEWCTBYEM HapKO-
TUYECKUX MpenapaTtoB, Kak MEAVLMHCKMX, Tak U 3anpeLLeHHbIX (KOHOMA, KOKauH, FepouH v T.4,.).

BonbLUMHCTBO opraHu3aLuii, KOTOpble OCYLLLECTBAAIOT BbIABNEHWUE NNLL, KOTOpPble 3710ynoTpebnatoT
HapKOTMKamMu, MPUMEHAIOT CKPUHWHIOBbIE®> METOAbI ONpeaeneHna MeTabonnToB HaPKOTUYECKUX BELLLECTB
B opraHusme. J1toboi HapKOTUK NpeBpaLlaeTcA B OpraHM3Me YenoBeka B COOTBETCTBYHOLLMIA MeTabonuT.
Hanpumep, onuatbl, KOgenH, reponH TpaHCOPMUPYIOTCA B MOPCOUH, HaM4ME KOTOPOro B MOYE, CIItOHE,
KpoBU, 1 apyrux bruonornyecknx obpasuax nerko onpeaenaeTr MynbTU-TECT HA HAPKOTUYECKNE BELLIECTBA.

OpHuM 13 Hanbonee pacnpocTpaHeHHbIX ABAAETCA UMMYHOXpOMaTorpacnyecKunii METOA, BbiABNe-
HUA HApKOTMKOB B MOY€, M TaK Ha3blBaeMble TECT-MONOCKU. TakiKe LLMPOKO UCMonb3ytoTcA 1 bonee Tou-
Hbl€ UHCTPYMEHTa/IbHble METOAbI aHanM3a — UMMyHODEePMEHTHbIIi aHanu3 1 ayopoMMMyHoaHann3 Hap-
KOTMKOB B MOYe (peme — B KpOBM, CNIOHE, NOTOMMpoBoM Belectse). OfiHako HEOOXOAMMO yuuTbIBaTb,
4TO CUCTEMHbIE HapKOMaHbl MOTYT MMeTb Npu cebe 3apaHee 3aroTOBNEHHbIE «HUCTbIE» aHaNK3bl, TO eCTb,
obpasLibl MOYM MOCTOPOHHUX /UL, KOTOpblE HE YNOTPEONAIOT HapKOTUYECKUE BELLEeCcTBa, U MOryT BO
Bpema oTbopa NofMeHUTb HacToALLMe obpasLbl.

Iltoboe HapkoTMYeCcKoe BeLLECTBO Mocne ynoTpebneHna Jonroe Bpems COXpaHAETCA B OpraHu3me
4enoBeKa, a 3Ha4YUT U B ero BUONOrMYECKUX BbIAENEHUAX (CMIOHA, MOYa, KPOBb) U €ro TKaHAX (KOoMa,
BOOCbI, HOrTU, KOCTK). COBpeMEHHbIE IKCMPEeCcC-TeCTbl HanpasieHbl UMEHHO Ha onpefeneHne JaHHOro
BeLLlecTBa B buonornyeckmx obpasuax. Ha cerogHa npegnaraerca nATb OCHOBHbIX BUA0B TECTOB MO BbIAB-
NEHNIO HAPKOTUYECKNX BELLLECTB: TECT KPOBU, CNIOHbI, MOYM, Bonoc 1 nota. CambIMi pacrnpocTpaHeHHbI-
MU ABAAIOTCA NepBble YeTbipe. DTN TeCTbl NO3BONAIOT BbIABNATL HANNYME B OPraHu3mMe Cnefos ynotpeb-

' Mpo 3atBepameHHA |HCTPYKLii NMpo BMABNEHHA Yy BOAITB TPAHCMOPTHUX 3ac06iB O3HaK anKoroibHOro,

HapPKOTMYHOTO YK IHLIOO CM'AHIHHA abo nepebyBaHHA Mif BNVBOM NiKapCbKWX NPenapartiBs, LLLO 3HUKYIOTb yBary
Ta weuakictb peakuii: Hakazs MBC Ykpaihm MO3 Ykpainu Big 09.11.2015 Ne21452/735. URL:
http://zakon3.rada.gov.ua/laws/show/z1413-15 (pata obpaLuerua: 18.01.2020).

2 Ckpunnikos A.M., Hanpeerko O.K., CoHnuk I.T. Hapkonoria: HaB4anbHo-MeToguuHuii nocib. Montasa, 2005.
C. 31. URL: http://www.umsa.edu.ua/kafhome/psychiatry/lecture/psychiatry/narkologposibn.pdf (nata obpate-
Hua 21.01.2020).

3 CkpuHinr (vmepuumba) URL:  https://uk.wikipedia.org/wiki/%D0%A1%D0%BA%D1%80%D0%B8%D0%BD%D1%96%
D0%BD%D0%B3%D0%BC%D0%B5%D0%B4%D0%B8%D1%86%D0%B8%D0%BD%D0%B0 (nata obpaweHua: 23.01.2020).
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NEHNA KOHOMMKN, ONuaToB, amcpeTaMnHOB, KOKanHa. Bonee cnoxHble TeCcTbl NO3BONAIOT BbIABNATL 6apbu-
TypaTbl, 6eH30AMa3enyHbI N JaMe SKCTasm.

Haunbonee npocTbiMn 1 BOCTYMHbIMM CHUTAKOTCA UMMyHOXpPOMaTOrpadpuyeckne Tectbl. MIMeHHO oHu
MO3BOMIAIOT NPOBOAMNTL IKCMPECC aHAU3 B MONEBbIX YCIOBUAX, Aake He obnafan cneuyanbHbIMU 3HaHWA-
MU. DTN TECTbI HAXOLAATCA B CBODOAHOI Npopame 1 4acTo UCMONb3YOTCA ANA NPefBapUTENbHOro aHanu3a,
KOTOpbIiA, KOHe4Ho, He obecneunsaet 100% pesynbrat. BbiaBneHne ynotpebnenna HapKOTMKOB C no-
MOLLLbIO CKPUHUHIOBbIX 3KCMPeCcc-TeCTOB OCHOBbLIBAETCA Ha MMMYHOXpOMaTOrpadMyeckom aHanuse, B
npoLiecce KOTOporo uccnepyemblii obpasel, abcopbupyerca nornoaroLMmMm yqacTkamu nonocok. B
cnyyasx HanuMuua B obpasue HapKOTUYECKOro BeLlecTBa (Un ero MetabonuToB), NONOCKM BCTyNatoT B
PeaKLMIo C aHTUTENamm, CBA3aHHbIMM C YacTUYKaMU KOIOMAHOIO 3010Ta, (POPMUPYA KOMMMIEKC «aH-
TUreH-aHTUTeNOo», pe3ynbTaToM KoToporo byaeT uBeTHaA peakuua. [penmyLlecTBamm Takoro aHanmsa
ABNIAIOTCA: — BbICOKaA YyBCTBUTENBbHOCTb; — FPYNMoBas CreLudUYHOCTb; — BO3MOXHOCTb OnpeaeneHua
CaMMX HapKOTUYECKUX BELLLECTB, U UX MeTaboNMTOB; — BbICOKaA CKOPOCTb BbIMonHeHuA aHanu3a (go 10
MUH.); — OTCYTCTBMe CTafuu npoba-noaroToBkn obpasua; — 0OTCyTCTBUE HEOOXOAMMOCTM B AOPOrOCTOA-
LLeM aHanuTUYeckoMm obopymoBaHWUK; — OTCYTCTBUE CreumanbHbix TpeboBaHui Kk KBanuduKaummn nep-
coHana; — oTcyTcTBue TpeboBaHUii K MOMELLEHNAM, B KOTOPbIX MPOU3BOAAT aHanu3bl; — BO3MOXKHOCTb
NpPoBEAEeHMA aHann3a NpAMO Ha MecTe nonyyvyeHuAa obpasua (abcontoTHO Heobxoaumoe ycnosue fAnA
NnpoBefEeHNA MaccoBbIx 0b6CnefoBaHuii); — MUHUMaNbHbIN PUCK 3apameHuna oneparopa, KOTopblii Npo-
BOAMT aHanu3; — Haln4me CUCTeMbl BHYTPEHHEro KOHTPONA, YTO NMO3BOMAET UCKOUYNUTD TEXHUYECKME
OLLNOKM.

O6wum nprM3HakoM MeTOA0B UMMYHHOTO aHanu3a ABMAETCA NMPUMEHEHUE VUMMYHHbIX areHToB
— @HTUTEN U aHTUreHOB. AHTUreHbl — BeLLEecTBa, OObIYHO OPraHMYeCKoro MPOUCXOMAEHNA, KOTopble
MMEOT MPU3HAKN FEHETUYECKOro OTANYMA U B ClyYaAx NonafaHva B OpraHnu3m MOryT Bbi3blBaTb CreLm-
chryeckyro UMMYHHYIO peakLmto, B pesy/ibTaTe KOTOpPOIl pomatoTca aHTuTena. AHtuTena - 6enkm (Mmmy-
HornobynuHbl). B3aumopelicTBme aHTUreHa c aHTUTENOM NPUBOAUT K hopMMpoBaHmIO cneundunyeckoro
MMMyHHOro Komnnekca. CneundmyHocTb aHTUTENn obycnoBneHa MEPBUYHON MOCNefOBaTENbHOCTLIO
pacnonoMeHnsa aMMHOKMCNOT B BapuabenbHom yyacTke Fab-pparmeHTa, KoTopbiii obecneyvBaeT cBA3b
Cc aHTUreHom. lpuyem, NPoOTUB Kaxaoro BUAA aHTUreHa BbipabaTbiBaeTcA aHTUTENO C MHAMBUAYaNbHOI
KOHTaKTHOW nnowaabto nAa ceasbiBaHuA. OpHako, aHTUTena POPMUPYIOT TOYKM CBA3KU He C
KOHKPETHOI Monekynoii, a c ntobbiM ee pparMeHTOM, M UMEHHO NoToMy obLLeil npobnemoit Bcex UM-
MYHHbIX METOA0B aHanu3a ABMAETCA WX KPOCC-peakTUBHOCTb. Mcxopa M3 3Toro, no3uTUBHbIA OTBET
[aetcA He KOHKpeTHO no cpeHobapbutany, a Ha 6apbutypaTbl; He KOHKPETHO NO MOPCUHY, a Ha
onuarbl'.

[laHHblli KOMNNeKc He BCTynaeT B peaKLWo KOHKYPEHTHOM CBA3KKM C aHTUreHOM, MMMOBUn3o-
BaHHbIM B TECTOBOIA 30HE MOMIOCKN Ha YPOBHE MapKUPOBKU «T» (TECT) M MONOCKa Po30BOro LBeTa Ha
ypOBHe MapkupoBKkM «T» (TECT) HE BbIABNAETCA, YTO CBUAETENLCTBYET O MPUCYTCTBUM HApKOTUKA B
moye. [Mpu oTcyTcTBUM B Obpaslie MOYM HapKOTMKA WKW B CNy4YasX, KOrJa ero KOHLEHTpaLuua Huxe
rPaHNYHOr O YPOBHSA, aHTUreH, UMMOOWIM30BaHHbI B TECTOBOW 30He MONOCKN Ha YPOBHE MapKUpPOBKM
«T» (Tect), BCTynaeT B peakuuio C aHTUTeNnamMu, NoMeyeHHbIMM KONNOMAHbIM 3010ToM. B pesynbrate
3TOro NPOABNAETCA NONOCKa PO30BOro LiBETa HAa YPOBHE MapKUPOBKM «T» (TECT), YTO CBUAETENLCTBYET
O MOMHOM OTCYTCTBMM HapKOTUYECKOro BellecTBa (unu ero metabonutoB) B MOue, KOTopasa uccre-
pyetcA. KOMNOHEHTbI, KOTOpble HE MpopearnpoBany, CBA3bIBAOTCA Ha YPOBHE MapkupoBaHuA «K»

! KomnnekcHblii nogxon K npodpunaktuke Hapkomanum. URL:  http://www.profnauka.ru (gata obpalueHua:
22.01.2020).
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(koHTponb), hopmmpya NONOCKY PO30BOro LBeTa B 3Toi obnactu. [loABneHne NonocKky po3oBoro LseTa
Ha ypOBHe MapKMpOBKM «K» (KOHTpONb) CBUAETENLCTBYET O NPaBUNLHOCTU NPOBEEHWUA aHanu3a u
npaBunbHoli paboTbl KOMNOHEHTOB Habopa NoNocoK. Pe3ynbTaTbl peakLuym NPOABNAKOTCA Ha NPOTAME-
HUM 15 MUHYT 1 OLEHNBAIOTCA BU3YalbHO.

[MOHATHO, YTO MPM OCYLLECTBNEHWNN MONEBOr0 TECTUPOBAHUA MOTYT BO3HWKaTb OMNpefaeneHHble
TpyaHocTu. [pexpae Bcero, TeCTMpoBaHUe ABNAETCA NULLb NpefBapuTenbHbIM aHanm3om. [lonyyeHHble
nonoMuTenbHble pe3ynbTatbl He rapaHTupytoT 100% npucyTcTBUA HapKOTMYecKoro BeLlecTBa B Huo-
norunyeckunx obpasuiax n paxe, ecnm oH (HapKOTUK) €CTb, ONPERENNUTb Er0 KONMYECTBEHHYHO KOHLLEHTpa-
LMIO HEBO3MOKHO, a 3TO, B CBOIO OYepefb, NMOPOMAaeT HOBblE BOMPOChI (KOrAa ynoTpebnan, CKonbko
W T.0.), KOTOpble Takxe TpPebyroT KOHKPETHOro OTBeTa.

TonbKo xapaKTepHbIii HaCbILLLEHHbI LLBET TECTOBbIX MONOCOK JOMMEH UHTEPMPETUPOBATLCA Kak
MO3UTUBHbIWA pe3ynbTaT M B NOOOM Cnyyae O3HayaeT NULb TEOPETUHECKYIO BO3MOMHOCTb Hannmuua
BeLLLeCTBa, Ha KOTOPOe NPOBENU TECTUPOBAHMUE.

Obwme npaBuna MHTEpMpPeTaLMM IKCNPECC-TECTOB!

1. MNo3nTuBHbIii pesynbTat 0bA3aTeNbHO JoMkeH ObITb NoATBEPMHAEH NabopaTopHbIM 0bcnepoBa-
HUEM, XMMUKO-TOKCUKONOTMYECKUMM METOJAMU.

2. B cnyyasax HeyeTKoro pesynbTarta UAM OTCYTCTBMA KOHTPONbHOW NONOCKK Ha TecTe, obA3aTtenb-
HO NPOBOJAT NOBTOPHOE TECTUPOBAHME.

3. MNopTBEpHaatOLMMN METOJAMN TECTUPOBAHUA ABAAIOTCA XMMUKO-TOKCUKONOrMYECKUE METO-
Abl, KOTOPble OTHOCATCA K nabopaTopHbIM MeTogam uccnegosanua’. OfHol 13 rnaBHbIX 0CObeHHOCTel
yKa3aHHbIX METO0B ABNAETCA MOMHOE UCKMIOYEHNE BO3MOMHOCTU chanbcudmKamii.

Kampablil N3 TeCcToB MMeET CBOW MAEHTU(UKALMOHHDI NEPUOL, Ha NPOTAMEHUN KOTOPOro UAEHTU-
cpuumpyertca ynotpebneHHoe HapkoTuyeckoe BellecTBo. Hanpumep, B moye: ankoronb — 10-12 vacos;
amdpeTaMuH, meTamdpeTaMnH — Ha NpoTAMeHnn 2-5 aHeit; kaHabuc — ot 1 go 30 pHeii; 6apbutypatbl —
Lo 7 pHeii; kokanH — oT 1 po 3 AHell; onuatbl Kak KofienH, MOpdUH 1 repouH — ot 2 go 5 pHeil. B
KpoBu: ankoronb — 24 vaca; amcetammtbl — 10-14 yacos; meTamcbetamnH — 24 yaca; bapbuTypatbl —
1-2 pgHA; KaHabuc — 6-24 yaca; kokanH — 12-24 vaca; kogenH — 6-12 vacos; JIC[] - 0-3 yacos. B
BOJIOCaX Clleflbl HAPKOTMYECKMX BELLECTB NPOABNAIOTCA TONbKO B KOHLLE Heflenu nocne ynotpebneHus.
3ato, oHU coxpaHAroTcA Ha npoTaxeHun 90 cyTok, a B HeKoTopbIx cnydasx u bonee. CKkopocTb pocTa
Bonoc npumepHo 1 cm B Mecal,. VIMeHHO noaTomy, B 3aBUCUMOCTM OT WX AJIMHbI, MOMHO OMNpeaenvTb
ynotpebneHne HapKOTUKOB Ha NPOTAMEHUN MOCNefHUX MecALEeB. B HOrTAX pyk cneabl HapKOTUYECKUX
BELLLECTB COXPAHAIOTCA Ha NPOTAKEHUU 3-5 MecALEB, a B HOTTAX HOr BoobLue fo 14 mecAues?®.

Cpoku onpepeneHnsa HapKOTUYECKUX BELLLECTB M NPOAYKTOB MeTabonu3ma B opraHu3Me YenoBeka
WHAMBMAYaNbHbI U 3aBUCAT OT MHOTMX (PakTOpOB, Havbonee BaMHbIMM U3 KOTOPbIX ABAAIOTCA TUM TecTa
(aHann3 mouw, aHanM3 BONOC M T.M.) M YPOBEHb HAPKOTMKA, KOTOpbIii onpefenseTca. To ecTb, ecnu Yeno-
BEK ynotpebnaeT kaHabuc anNM3oAMYHO, TO YHe Yepes Hefento nocne nocnefHero npuéma BblABUTL €ro
cnefbl B opraHusme 6yfeT npakTUYeCKM HEBO3MOHO. BepoaTHo, TOT, KTO ynoTpebnsaeT ero perynapHo,
LOMkeH UMeTb bonee panTeNbHbI NEPUOL, BbiBeAeHUA TETparnapokaHHabuHona, ofHaKo B pAfe Cly4yaes
370 bypeT Kak pa3 HaobOpOT, MOCKONbKY MOCTOAHHOE ynoTpebneHne u BbICOKaA TonepaHTHOCTb OyayT
crnocobcTBoBaTh ObICTPOMY pacLLENIEHNIO HAPKOTUYECKOTO BELLLECTBA. Y XyAbIX Ntofel He ToNnbKo bbicT-

! BcTaHOBNEHHA CTaHy CM‘AHIHHA Yy BOLITB TPaHCMOPTHMX 3acobiB B YKpaiHi: Hayk.-mpakt. noci6. / M.I.
BepbeHcbkuii, B.O. Kpusonanuyk, T.0. lMNpouerko., B.€. Jlyk‘aHunkos T1a iH. K., X.: AHAI MBC Ykpainu, Bug,
Mauynin, 2017. C.133.

2 CynpyH. HapkoTukn He Tak nerko BuABWTM, | He BCi nabopatopii ue moxyTb. URL: http://texty.org.ua/pg/
news/textynewseditor/read/92608/Suprun_narkotyky ne_tak_legko_vyjavyty i (nata obpatuenua 24.01.2020).
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pee npoTeKatoT npoleccbl MeTabonmsma, a U MeHblUe 06bEM ANA XpaHEHWA HAPKOTUYECKOTO BELLLECTBA,
MMEHHO MOTOMY OHW BbIBOJATCA ObiCTpee, 4em Yy TyuHbIx ntogeii. BbiweynomaHyTblie ocobeHHOCTM
meTabonusma BamHbl A4 MONyYeHNA AOCTOBEPHOro pe3ynbTaTa aHanm3a buonornyecknx mMuaKocTeii ye-
NoBeKa, a ANA aHanu3a BONOC, HOrTEBbIX MAACTUH OCOBEHHOCTM ObMeHa BELLECTB CYLLECTBEHHO He
BAVALOT.

Ha tepputopun YkpauHbl pna akcrnpecc-aHanusa buonornyeckux obpasuos Hambonbliee pac-
MpoCTpaHeHWe NoNy4nnu TeCT-NONOCKK U TECT-KacceTbl (MyNbTUTECTbI), KOTOpPble NpefHa3Ha4yeHbl AnA
OfHO3TanHoro, ObICTPOro, Ka4ecTBEHHOro U OAHOBPEMEHHOIO BbIABNEHUA TPYNMbl UAN HECKONbKUX
rpynn HapKOTMYECKMX BELLECTB METOLOM UMMYHOXPOMaTOrpachmyeckoro aHanmsa. Y noMAHyTble Bbllle
MYNbTUTECTbI NPefOCTaBNAIOT peanbHY0 BO3MOMHOCTb OMpefenAaTb NPUHUMaN M YenoBeK HapKOTM-
YecKue CPeAcTBa Ha NPOTAKEHUMN NOCNELHUX HECKONbKMX AHEN N He HaXOAWTCA NN B AaHHbI MOMEHT
B COCTOAHWUMN HAPKOTMYECKOro OnbAHeHUA. BoobLue, MynbTUTECTbI Ha HAapKOTUYECKNE BeLL,ecTBa MOTYT
copepiaTtb TECTbl A1A OJHOBPEMEHHOIO BbIABNEHUA TpeX, NATU U faxe bonee rpynn HapKOTUYECKUX
BELLLeCTB.

Hanpumep, B nocnegHee BpemAa AOBOBLHO LUMPOKO Mcnonb3yetca Habop MMMyHoxpomaTorpadu-
YECKMX TECTOB MOYM B BUAE TECT-MOMOCOK Ha MATb rpynn BeLLecTs (onuatbl, MapuxyaHa, ameTamuH,
meTamcpeTaMuH, KokavH). Takse, BCce valle BCTpeyaetcA npumeHeHne Habopa, COCTOALLLEro U3 TeCTOB
Ha JLEecATb KNaccoB BelLecTB (Tak Ha3blBaeMblii «10-naHenb mMoya 3KpaH»), a UMeHHO: amdpeTamMuHbl,
BK/toYaA meTamdpeTammnH; 6apbutypatbl; 6eH30a1a3enuHbl; bynpeHopdvH; kaHabuHonab! (TETparuapo-
KaHHabvHoON); KOKauH; METaf,oH; MeTaKBasloH; onuatbl (KOLEUH, MOPCOUH, FrEPOUH, OKCUKOLOH, MM POKO-
AOH 1 T.14.); heHumnknnamnH (cokpateHHoe aHrn. — PCP); nponokcudeH (aexkcTponponokcndeH); cuHte-
TUYecKkne KaHHabuHomabl (K2, cnaiic); Tpuumknnyeckme aHTUAENpPeccaHTbl'.

TecTbl Ha HapKOTUYeCKOe OMNbAHEHWE B BUAE MyNbTUTECTOB HEOOXOAMMO NPUMEHATb BO BpemA
NEPBMYHOrO MUCCNefoBaHWA B ClyYyae BO3HUKHOBEHWA OOOCHOBAHHOMO MOJO3PEHUA B ynoTpebneHun
NIMLLOM HApPKOTMKOB, KOrAa BWJ HApPKOTMYECKOrO BELLLECTBA HEU3BECTEH. lakue TeCTbl MO3BONAOT
BbIABNATbL Hanbonee pacnpocTpaHeHHble NCUXoaKTUBHbIE BellecTBa (panbiue - [AB). B cnyyasx, korpa
pe3ynbTaT UCNONb30BaHWA MynbTuTecta OyaeT HeraTUBHbIM, a COBOKYMHOCTb NPU3HAKOB OMbAHEHUA
chakTMyUECKM NpUCYTCTBYET, HEOOXOAMMO UCNONb30BaTh OQHOMONOCHbIE TECTbI HA HAPKOTUKM, NMOCKONb-
Ky MMEHHO OHV MO3BONAIOT ONpefennTb MakcumanbHoe Konuyectso [MAB. Bvecte ¢ Tem, nposepeHune
TECTUPOBAHWA Ha HApPKOTUKW CBA3AHO C OMNpeAeneHHbIMU TPYAHOCTAMU, MOCKONbKY HEe BCErga ectb
BO3MOMHOCTb MpoBecTu oTbop Ouonormyeckux obpasuoB AiA NPOBEAEHWA TeCTUPOBaHWA Henoc-
PenCTBEHHO Ha MecTe npouciuecTBuA. [ToHATHO, 4To 31O B bonbLUel Mepe KacaeTca obpa3LoB KpoBM
n moun. bonee yHmBepcanbHbIMK B 3TOM OTHOLLEHWUMN ABNAIOTCA IKCMPECC-TECTbI 414 NPOBELEHUA UC-
CNefoBaHNA CNHOHbI, B BUAE Ma3Ka M3 MonocTu pra. B HEKOTOpbIx cnyyasax AaHHbIN TECT NMPUMEHALOT
BMECTO aHaNM130B MOYM U KPOBM Kak MeHee NHBa3nBHbIin. OTobpaTb Ma3ok Ha HAPKOTUKM NPOLLLe, TaK Kak
3TO MOXHO clienatb B Ntoboe BpemA 1 B 1t060M MecTe, MOAMEHUTb €ro NpakTuyeckn HesosmoxHo. OpHa-
KO, eMy MPUCYLLMIA CyLLLECTBEHHDbI HEJOCTaTOK, KOTOPbI1 NPOABNAETCA B OFpaHUY4eHHOM BPEMEHHOM OT-
pe3Ke, Ha NPOTAMEHUN KOTOPOro MOKHO ONpefenuTb HapkoTuk. Ecnn dpakT ynotpebneHuna HapkoTuuec-
KWX BELL,ECTB COCTOANCA B MPOLLIIOM, AaHHbI METOJ, He AacT pe3ynbTaToB. To ecTb, MpW NMOMOLLLM AAHHOTO
TecTa MOXHO OMpPENENUTb TONbKO Te HAPKOTUKK, KOTopble Obinn ynotpebneHbl nuuom 3a 12-24 vaca o
npoBefeHusa TecTa.

" lBupkwnii Tect Ha HapkoTukM (6€3/3 TecTom Ha dpanbcudpikat ceui), TecT-kaceta (Ceua) IHcTpyKuia no
3actocysaHHto. URL:file:///D:/User%20Documents/LukianchykovB/Downloads/%D0%86%D0%BD%D1%81%D1%
82%D1%80%D1% 83%D0%BA%D1%86%D1%96%D1%8F%20%D0%9C%D1%83%D0%BB%D1%8C%D1%82% D0%
B8%D1%82%D0%B5%D1%81%D1%82%20%D0%BD%D0%B0%20%D0%BD%D0%B0%D1%80%D0%BA%D0%BE
%D1%82%D0%B8%D0%BA%D0%B8.pdf (nata obpaiienua: 27.01.2020).
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MocnenHee Bpema B HAPKONOrMYeCKOl NpaKTUKe BCe Yallle NMPUMEHATCA TeCTbl Af1A IKCNpecc-
AMarHOCTUKN HapKOTUYECKOro OMbAHEHWA No obpasuam CNtoHbl YenoBeKa, B TOM YWCNe HeMeLKOoW
cpupmbl «Drager». Cpepu TecT-komnnexkTos aToii hmpMbl MoxHO HasBaTb: «Drager DrugCheck 3000»
n «Drager DrugTest 5000».

KomnakTHbIii, 4yBCTBUTENbHDI 1 BbICTPbI TecT-komnnekT «Drager DrugCheck 3000» Ha oc-
HOBe He WHBa3MBHOIO MeToAa AaeT HajeHble pe3ynbTaTbl 6€3 ncnonb3oBaHuA nabopaTopHbIX MeTo-
poB. [onyyenne obpasuoB pna aHanusa npousBogutca npocto u 6esonacHo. «Drager DrugCheck
3000» cocTonT K3 2-x KOMMOHEHTOB: Npobo3abopHuKa (Ma3ka) Ana nonyyeHus obpasua CNtoHbl U UC-
CnepoBaTenbCKOW TeCT-KacceTbl AnA aHanus3a. TecT-Kacceta copeput bydpep ¢ MUAKOCTbIO U OKHO C
ABYMA TECT-NONOCKaMM1, KOTOPbIE OTpaMatoT IMHUKM KOHTPONA W UCMbITaHWiA. TecT npoBoguTcA B Tpu
aTana: otbop obpasua CntoHbI, cKatue (BCTpAXMBaHMe) TeCT-KacCeTbl, oxunaaHue HebonbLuoro nepuopa
nepep, Havanom TecTa.

LiBeT nHpukatopa npobHuka (TamrioHa) nponagaert, kak TONbKO OTOBpaHO A0CTaTOYHOE KONu-
4ecTBO CMOHbI, HeobXxoAMMOIA Ana nccneposaHua. B cnyyae, korpga pesynbTaT Tecta HeraTMBHbIN, nn-
HuA bypeT oTobpaxaTbCA PALOM C KamAbIM COOTBETCTBYHOLLMM KNAacCOM BeLLLECTB (HapKOTMKOB). JTO
O3HayaeT, YTO HW OfHO U3 UCKOMbIX BELLECTB He bbino BbiABneHo B obpasuax. Ecnu cooTeeTcTBytOLLaA
NIMHWA He MoABNAETCA PALOM HU C OAHUM W3 KNaccoB BELLECTB, TO pe3ynbTaT [NA 3TOro BellecTBa
ABnAeTcA nonoxuTenbHbiM. OLHOBPEMEHHO NPOUCXOAMUT MPOBEPKA NATU KNacCOB BELLLECTB C MOporamu
onpepenenua: kokauH (20 Hr/mn), onmnatbl (20 Hr/mn), amdpetammH (50 Hr/mn), metamdpetammH (S50
Hr/mn), kaHabuc (15-40 Hr/mn). U3 nepeuncneHHbix Bbille BeLLECTB KaHabuC ABNAETCA npenapatom,
KoTopblii Hanbonee Yacto ynoTpebnAtoT, oflHaKo OH ABNAETCA Haubonee CNoXKHbIM A onpefeneHuna
U3 BCEX CoefuHeHW. IMeHHO noaToMy B MpaKTuKe CyLlecTByeT ABa BapuaHTta TecTa: ObICTpblii (N03-
BonAeT BblABNATb 40 Hr/mn 1 bonblue Yepes OfHY MUHYTY.) U YyBCTBUTENbHbI (MO3BONAET BbIABNATH
15 Hr/mn yepe3 Tpu MuHyTbI). [Mpubop xpaHUTCA u ycnelwHo paboTaeT B TeMMNEpaTypHOM pexume oT
+4 no +25°C. TecTtoBblii HAbOP He MMEET INEKTPUYECKUX AETaNneil, UMEHHO 3TO AeNaeT ero yaobHbIM
1 6e3onacHbIM A UCNonb30BaHUA B Nt060M MecTe'.

YHUKanbHbIM Npubopom c UCMonb3oBaHWEM HEMHBA3WBHOrO MeToAa aHanu3a obpasLoB COHbI
yenoBeKa ABnAeTCA onATb-Takn Hemeukunit «Drager DrugTest 5000», co3paHHbIN Ha ocHOBE MOBUNb-
HOIi ONTO3NEKTPOHHOW cuCTeMbl. AHanUTUYeckas cuUcTeMa A BbIABNEHUA HAPKOTUYECKMX BELLLECTB
COCTOUT M3 ycTpoiicTBa oTbopa obpasuos (TecT-komnnekta) «Drager DrugTest 5000Test-Kit» n aHa-
nusatopa «Drager DrugTest 5000». Cuctema 6b1cTpo 1 TOYHO NpoBepAeT obpasLbl CAOHbI Ha Hanu-
Yne HapKOTMYECKMX BeLlecTB (amdpeTamMuHbl, CUHTETUYECKUE amdpeTaMMHbI, OnnaTbl, KOKauH U MeTa-
6onnTbl, beH30aMa3eNmnHbI | KaHabMHOUIbI), @ TaKkKe 0becneyYnBaeT TOUHYHO AMArHOCTUYECKYHO OLEHKY
W ynpaBneHue JaHHbIMU U NO3BONAET OLHOBPEMEHHO NPOBOAWTL aHaNMU3bl OT NATU [0 BOCbMU Hanbo-
nee pacnpocTpaHeHHbIx Knaccos BellecTB. CKOPOCTb NPOBEAEHMA TECTMPOBAHMA Konebnetca oT nATu
0o pecATM MuHYT. [pnbop 3anoMuHaeT NATLCOT MOCNEAHUX PE3YNbTaToB M MOMET cpasy BbIBOAUTb
pe3ynbTaTbl Ha nopTatuBHbIii NpuHTEp «Drager Mobil Printer». BecnpobnemHo paboTaeTt B LUMpPOKOM
TemnepartypHom pexume ot +5 no +40 °C, npu oTHoCKTENbHOI BRakHocTM OT 5 fo 95 npoueHToB 1
ABNAETCA MOOWNbHbIM, MOCKONbKY WMEeT OTHOCUTENbHO Hebonblune rabapuTHble pasmepbl:
200x250x220 mm, 1 Becut Bcero 4,5 Kr2. TeCT-KOMMNEKT UCKMHOYAET MaHWMynupoBaHue obpasuamm

! Drager DrugCheck®3000. URL: https://www.draeger.com/en_seeur/Applications/Products/Breath-Alcohol-
and-Drug-Testing/Drug-Testing-Devices/DrugCheck-3000 (gata obpaluenua: 27.01.2020).

2 Cuctema TecTupoBaHuAa Ha HapkoTukum Drager DrugTest 5000. URL: https://www.draeger.com/ru_ru/
Applications/Products/Breath-Alcohol-and-Drug-Testing/Drug-Testing-Devices/DrugTest-5000 (mata obpatue-
Hua: 28.01.2020).
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ONA UCCNefoBaHMA U TUrMeHnyeH B ucnonb3osaHun. CobpaHHble obpaslbl HE NMOBpeMAaloTca U B
AanbHeliLlem MOryT nccnefoBaTbcsA B 1abopaTopHbIX YCIOBUAX.

Ananusatop «Drager DrugTest 5000» B Komnnekte ¢ mobunbHbiM npuHTepom «Drager Mobil
Printer» coctaBnaoT yHKLMOHaNbHO 3aBepLUEHHYHO CUCTEMY, KOTOpasA NMO3BONAET HEMOCPEeACTBEHHO
Ha MeCTe OCTaHOBKM TPaHCMOPTHOrO CpeAcTBa NPOBECTU NPOBEPKY BOAUTENA WU OMNEPaTUBHO 3a[0KY-
MEHTUpOBaTb pe3ynbTaT Ha byMaxHOM HOCKTENE CO BCEMU HEOOXOAUMbIMU CBEAEHNAMU, KOTOPbIE BHE-
CeHbl B pacneyaTKy C LeNnbto HefonyLeHusa nobbix danbcucmkanmii pesynbtatos Tectuposanus. Mog-
KNtoYeHWe KnaBmaTypbl MO3BOMAET BHOCUTb TEKCTOBYIO MHpopMaL Mo B npoTokon. [Mpy nogkntoveHnm
cKkaHepa k nopTy PS/2 aHanusatopa, MOMHO CKaHMpPOBaTb AaHHble HEMOCPEACTBEHHO C YNaKOBOK TECT-
KomnnekToB u cpnakoHoB «SSK 5000» ¢ noYTM MrHOBEHHbIM BHeceHUeM MHGOpMaLUM B NaMATb aHa-
nusaropa.

OnucaHHblii Npubop, Mo CyTW, YHUKaneH, NOTOMy YTO AaeT BO3MOXKHOCTb MPOBOAWTb TECT Ha
MecTe aBTOMaTU4ecku, Oe3 BMmelLaTeNbCTBa YenoBeka W nepefaBaTb pesynbTaT Ha MPUHTEpP WK
KomnbtoTep. ITOT Npubop BHeApeH B nonuumu, cnyxbax HapKonormu, oxpaxbl Tpyaa u 6esonacHoctu
B GonblUMHCTBE pa3BUTbIx CTpaH mupa. [laHHblii aHanusatop 3apeructpuposaH [ocypapcTBeHHOI
MHCMEKLMeN No KOHTPOMO KavecTBa nekapcTBeHHbIx cpefcts MO3 YkpauHbi.

Elle ogHUM coBpeMEHHbIM TECTEPOM 1A MPeBapUTENbHOrO CKPUHWUHIa BUONOrnyecknx obbek-
TOB Ha HapKOTMYeCKne COefMHeHUA ABNAETCA aHanM3aTop ANA XMMUKO-TOKCUKONOrMYECKNX UCCNER0-
BaHuii «IK200609», koTopblii nsrotasnusaetca B 'epmaHun komnanueit T&D Innovationen GmbH.
[aHHblii aHanusatop obecrneyvBaeT BO3MOKHOCTb BbIABNEHUA U KONMYECTBEHHOIO ONPEAENeHNa Hap-
KOTUYECKUX U MCUXOTPOMHbIX BELLLECTB, HUKOTWHA W aNKorons C NMOMOLLbIO MONEKYNAPHbIX BUoceHco-
POB, MPWHLMM [EACTBUA KOTOPbIX OCHOBaH Ha WMMYHOXpoMatorpaduyeckux npoueccax. Komu-
YeCTBEHHbIi pe3ynbTaT obecneynBaeTcA CpaBHEHWEM WHTEHCMBHOCTM OKpalUMBaHUA 30H AeTeKuuu
MoneKynApHoro broceHcopa, NonyyeHHbIX Npu aHanuse obpasua Mo4n UK KPOBU, C MHTEHCUBHOCTBIO
OKpaluMBaHMA 30H JEeTEKLUN MONeKynApHOro broceHcopa, NonyYeHHbIX No pesynbTaTtam aHannsa Mem-
AYHapOAHOro cTaHpapTa, KOTopble 3an1caHbl Ha MarHUTHOM YUMMe U MPUKPEN/eHbl Ha ynakoBke 6uo-
ceHcopoB. [lonyyeHHble pe3ynbTaThl AalOT BO3MOMHOCTb BbIABAATbL Clyvan NepuognmyecKoro ynotpeob-
NIEHNA HapKOTUKOB, a TakiKe MnonyyaTb MHPOPMALMIO OTHOCUTENBHO KONMYecTBa yrnoTpedneHHoro an-
KOronA 1 curapet, KoTopble Obinn BbIKyPeHbl Ha NPOTAMEHUN OJHOI Hepenu.

B ananuszatope «IK200609» ucnonb3yerca 13C-texHonorna MHorokaHanbHOro aHanusa Lgerta u
WHTEHCUBHOCTW OTPaKEHHOrO MOTOKa CBeTa OT MOBEPXHOCTU TECTOBbIX 30H MONEKynApHoro buoceHcopa.
BMOHTMpOBaHHbII kanmbpaTtop NMo3BONAET NMPOBOAWTL CAMOKOHTPO/b aHanm3atopa rnepeq, KamabIM n3ve-
peHvem. Bpema peructpauuu pesynbtaToB aHanusa, BKIKOYas CaMOKOHTPOsb npubopa — MeHee OfHOVA
MUHYTbI. AHanu3aTop umeeT BHYTpeHHo namaTb Ha 100 namepeHnuii.

MpousBoauTenb ocyLLecTBAAET KanMbpOBKY MONEKyNAPHbIX BUOCEHCOPOB, KOTOPbIE BbIMycKaeT.
[Mpu 3TOM MonyyYeHHble NoKasaTenu 3anucbiBatOTCA Ha MarHUTHbIA HOCUTENb (MarHUTHbBIA YMn), HaK-
NeeHHbI Ha Kamayro ynakoBKy MoneKynapHbIx buoceHcopos. KanubpoBka aHanusatopa nepeq, Tectu-
pOBaHMEM OCYLLLECTBNAETCA NyTem HenoCPeACTBEHHOrO KOHTaKTa ynakoBKu buoceHcopa 1 aHanm3aTo-
pa. AHanu3zatop cuuTbiBaeT MH(OPMAaLLMIO, KOTOpaA HaHeceHa Ha MarHWTHbI Y4un U ycTaHaBnvBaeT
napameTpbl MpPorpammbl, C MOMOLLbIO KOTOPOIA OCyLLLeCTBNAETCA aBTOMaTnyecKasa obpaboTtka, B COOT-
BETCTBUM C XapaKTepUCTUKaMi MONEeKyNnApHOro bruoceHcopa.

Ananuszatop «IK 200609» nossonser onpepenATb 3Ha4MTENbHOE KOMMYECTBO BELLECTB, B
YaCTHOCTH:

1) cuHTeTMYecKune kaHabuHouabl (cnaiicbl);

2) KOTUHWH (cokp. aHrn. — COT);
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3) atunrntokypoHup, (cokp. anrn. — ETG);

4) kaHabuHounpgbl (cokp. anrn. - THC);

5) dmHunankunamuHbl (cokp. aHrn. — AMP) (amdetamuH, meTuneHguokcnamdeTaMmnH, meTam-
cpetamuH, meTuneHgnokcumeTameTammH U ap.);

6) onwuatbl (cokp. aHrn. — OPI) (MopcbunH, kopevH, 6-mMoHoaueTunMopdmH, fe3oMopdvH 1 ap.);

7) 6apbutypatbl (cokp. aHrn. — BAR) (cbeHobapbutan, 6apbamun, aTammHan Hatpus u ap.);

8) 6en3zopmaszenuHbl (cokp. aHrn. — BZO) (okcasenam, pmasenam, Hoppuasenam, Mupasonam,
dpeHasenam u ap.);

9) meTapoH (cokp. aHrn. - MTD);

10) akcrasm (cokp. aHrn. - MDMA);

11) KowkauH (cokp. aHrn. - COC)".

Y4uTbiBan BCE BbILLEN3NOKEHHOE MOKHO CAeNaTh BbIBOL O TOM, YTO NPaKTUYECKN BCE SKCMpecC-
TEeCTbl NO3BONAOT MOAYYUTb NPeABapUTENbHbIE aHaNUTUYECKUE pe3ynbTaTbl, KOTOpble MOryT TpaKTo-
BaTbCA UCKNIOYUTENBHO CneuuanmctamMn Ha 6ase gaHHbIX KTMHWYECKOro obcneaoBaHnsA, OGbeKTUBHOIO
aHamHe3a, 0COBeHHO B clyyasx, Korja MeeT MecTo NonoxuTenbHbIii aHanus. MNoaTeepaeHne pesynb-
TaTOB CKPUHUHTY, KaKk BEPHO OTMeYaeT B CBOEM BbICTyrneHun Ynbana CynpyH?, Tpebyet nabopaTopHbix
nccnefoBaHuii U (akcnepTus) (B TOM YKUCNE, XMMUKO-TOKCUKONOrMYECKMMM METOLAaMM) C UCMONb30Ba-
HMeM CreLran3MpoBaHHoOro obopynoBaHUA 1 BbICOKOI KBanuduKaLumm nepcoHana.

B 3aBepLueHune cnepyeT oTMETUTb, YTO NPUOPUTETHOI 3apadeil B cchepe adbcpekTuBHOrO obecne-
YyeHMA 6e30MacHOCTM JOPOKHOIO ABUMEHWA ABNAETCA OCHaLLleHWe nogpasaeneHnii HauvonanbHoit no-
nMuUMKN YKpanHbl cOBpPeMEHHbIMU 1 3PPEKTUBHBIMN TEXHUYECKUMM CPEACTBAMM 1A CBOEBPEMEHHOIO
BbIABNEHUA COCTOAHUA U BUAA HAPKOTUYECKOrO OMbAHEHUA B MONEBbIX YCNOBUAX, U YCOBEPLLEHCTBO-
BaHMA HOPMaTMBHO-NPaBOBOI1 6a3bl, KOTOpaA pernameHTUPYeT UCMONb30BaHNE TEXHUYECKUX CPELCTB
KOHTPONA UMEHHO NOAULENCKUMUN, HEMOCPEACTBEHHO Ha MECTE OCTaHOBKM TPaHCMOPTHOrO CPefcTBa.

Udipnihuwghp’ <nnwdnud putuwpyynd Bu hwppwé yphdwlnd npwuuwynpunwhu dhong Jwpnn
wudwug hwunwppnrwynpbijhu dwgnn hhduwluunhpubipp: Luuwpyynd £ wwpbwihtu nunplw-
unigjwt dwnwynnutiph hpwywpwuwlwu, wnkluuphyulwi, nwwnwhngbpwuwlwu weowlygnipjwu
pwpbjwydwu hwpgp' uywwwl niubuwiny pwpépwgub) Upwug gnpdniubinygjwt wpnyniuwyb-
wintejnLup pUpwdhongubph oguwgnpédwu thwuwnbph hwunwwndwtu gnpdnud:

Annotation: The article discusses the issues which are arising when police is identifying and
documenting the facts of driving vehicles by intoxicated people. The issue of improving the legal,
technical and forensic support for patrol police officers is discussed, having the aim of increasing the
effectiveness of their activities in establishing the facts of drug use and intoxication.

Pwbwh pwnbip' pdpwpniuwynpnud, wuwhquunnp, pdoyulwu quundd, hwwnndy ghwnbihpubpn:
Key words: drug intoxication, analyzer, medical examination, special knowledge.

Knroyesbie cnosa: HApPKOTNHYECKOE OlMbAHEHWNE, aHann3atop, Me,I],VILI,VIHCKVIVI OCMOTp, cneuunanbHble
3HaHuA.

! AHanuzatop IK 200609 (pna xumuko-TokcuKonornyeckux mccnegosanuii) URL: https://td-inno.com/catalogue
(maTa 3BepHeHHA: 29.01.2020).

2 CynpyH: HapkOTMKM He Tak Jferko BWABWMTM, | He Bci nabopatopii ue MmoxyTe URL:
http://texty.org.ua/pg/news/textynewseditor/read/92608/Suprun_narkotyky_ne_tak_legko_vyjavyty_i

(mata 3BepHeHHa 31.01.2020).
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Rector of the National School of Judges of Ukraine

OHMLLLYK HUKOTAIA
JoKmop ropuduYecKUX HayK, 3acyXeHHbil ropucm YKpauHsl,
pexmop HayuonanbHoli wkonbi cydeli YrpauHsi

THUSULUUL ureNheE-3UlL wusursLuanronkue NhurubLU3r tUSUYNMLErP
uRquU3htL +NMrN8h hLUShSNRSPNLUL RUMFUSUUL UbhRNSNY*

IMPROVING OF JUDICIAL EDUCATION THROUGH THE INSTITUTIONAL DEVELOPMENT OF
THE NATIONAL SCHOOL OF JUDGES OF UKRAINE*

YCOBEPLUEHCTBOBAHUE OB6PA30BAHUA CY[Eil B COOTBETCTBUMU C
NMHCTUTYUUOHAJIbHbIM PA3SBUTUEM HALLMOHAJIbHOW LLKOJIbl CYAEN YKPAUHDbI*

B cootsetcTBUM co CTpaTervein pecbopmmpoBaHmna Cyf0ycTpoiCTBa, CyJ0NpPON3BOACTBA U CMEMH-
HbIX NpaBoBbIx MHCTUTYTOB Ha 2015-2020 rogpl' (manee — Ctpaterua) obpasoBaHue cyfeil ABnAeTcA
OJHUM U3 NPUOPUTETHbIX HanpasneHuii cyaebHo-npasosoii pecopmbl. [loaTomy He cnyvaiiHO Komn-
NEKCHOe yKpenneHue noteHumana HaumoHanbHol LWKoNbI cyfieit YKkpanHbl U CUCTEMbI MOATOTOBKM Cy-
Aeii — OHO U3 KNOYeBbIX MEPOMPUATMWIA rocyfapcTBa, HarnpaBleHHbIX Ha MoBbllleHne npodeccho-
HaNbHOro ypoBHA cypeil. MHcTutyTom ana peanusauum pecpopmbl asnaetca cospaHHasa B 2010 ropy
HauwvoHanbHas wkKona cyneii YkpaviHol (ganee takse — HWCY, Wkona).

WHctutyumonnposaHne cospemeHHoro cratyca HLUCY B cucteme npasocygua coctoanochb €
BBeAeHNeM B aeiicTBue 3akoHa YkpauHbl «O cypoycTpoiicTse u ctatyce cygeii» ot 2 uona 2016 roga’.
CeropHa HaumnoHanbHas LwKona cyfeil YKkpanHbl — 3T0 rocyjapCTBEHHOE YYpPEemAeHNE CO CneLnanbHbiM
CTaTyCcOM B CUCTeMe MpaBOCyAuA, KOTopoe obecneynBaeT MOArOTOBKY BbICOKOKBANU(ULMPOBAHHbIX
KafpoB ANA CUCTEMbI MPABOCYAMA U OCYLLECTBAAET Hay4YHO-UCCneaoBaTenbekyto gearenbHoctb. HILCY
peannsyeT COOTBETCTBYIOLLME €€ yCTaBy 3afayn Kak B LieHTpanbHom ocpuce B Kuese, Tak U B NATK
PErvoHabHbIX OTAENEeHUAX.

* Lnnywédp ubpywjwgyt £ 31.03.2020, gpwfunuyb £ 23.04.2020, punniuyt b tnywagpniejwu 30.04.2020:
* The article was presented 31.03.2020, was reviewed 23.04.2020, was accepted to publication 30.04.2020.

* Cratba npepctasneHa 31.03.2020, peueHsuposara 23.04.2020, npuHaTa B nevats 30.04.2020.

! Ctpareria pedhopMyBaHHA CyJOYyCTPOIO, CYAOHYMHCTBA Ta CyMiXHUX NpaBoBux iHCTUTYTIB Ha 2015-2020 poku:
cxBaneHo Ykasom [MpesupeHta Ykpainu Bif 20 TpaBHa 2015 p. Ne 276/2015. (http://zakon.rada.gov.ua/laws/
show/ 276/2015 ):

2 Mpo cypoycTpiit i cTaTyc cyanis: 3akoH Ykpainu y pea. Big 02.06.2016. (https://zakon.rada.gov.ua/laws/show/
1402-19/ed20160602):
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CornacHo 3akoHy YkpauHbl «O cynoycTpoiicTBe v cTaTyce cyfeii» KNtoYeBbIMU HanpaBieHUAMM
peAaTenbHocTM HaumoHanbHOW LWKONbI CyAeit YKkpanHbl ABNAIOTCA:

— OCYyLLECTBNEHWE CneumanbHol (HavanbHO) NOArOTOBKN KaHAMAATOB Ha JOMKHOCTb CyAby;

— OCYLLECTBNEHWE MNOATOTOBKMN CyAei 1 nx nepuoanyeckoe obyyeHmne C Lenbio NOBbILLEHWA YPOBHA
KBanudukaumm;

— npoBefeHNne KypcoB obyyeHnA AniA NoBbleHUA KkBanudukauum cyfieil, KoTopble BPeMEeHHO OT-
CTpaHeHb! OT OCYLL,ECTBEHNA NPaBOCYAuA;

— noparoToBka paboTHMKOB annapaToB CYAOB W MOBbILLEHNE YPOBHA UX KBaNUUKaLMK.

B cBoeii peatenbHocTn HLUCY pykoBoacTByeTcA Kak HauMOHanbHbIM 3aKOHO4ATENbCTBOM, TaK U
MEMKAYHapOAHbIMM NMpakTUKaM1 OpraHu3aLuun 1 NpoBefeHna MeponpuATMiA No obpa3oBaHWIo Cyaei,
MCnoBefyA MAe O TOM, YTO Hafexallaa NpodeccroHanbHasA NoAroToBKa KaHAMAATOB Ha AOMKHOCTb
CyAbW ABNAETCA HEMPEMEHHbIM YCNOBMEM OCYLLLECTBIEHNA NPaBOCYANA Ha [OMMHOM ypoBHe. KauecT-
BEHHaA NOAroToBKa ABNAETCA rapaHTVel He3aBUCUMOCTY 1 BeCnpUCTPACTHOCTM cyfieit N BaHbIM chak-
TOPOM, KOTOPbIi1 BINAET Ha OTHOLLEHWe obLuecTBa K cyaebHoii BnacTu.

MeToponoruyeckne ocHoBbl NMOArOTOBKM U MEPUOAMYECKOrO obyyeHMA cypeid, a Takme cne-
LManbHOW MOArOTOBKM KaHAMAATOB Ha [OMKHOCTb CyAbu onpefeneHbl B KoHuenuum HauvoHanbHbIX
cTaHfapToB obpa3oBaHuA cyfeit', koTopas yTBepmaeHa HayuHo-meTognyeckum cosetom HaumoHanb-
Hoi WwKonbl cypeit Ykpautbl 23 pekabpa 2014 ropa. Llenbto BBEAeHMA AaHHbIX CTaHJAPTOB ABNAETCA
oTobpameHne nopxopa HaumoHanbHON LWKONbI Cyaeil YkpanHbl K 0bpa3oBaHUiO CyAeil kak cpeacTsy
MOBbILLEHNA KayecTBa CyfeiicTBa U yTBepMAEeHUA BEPXOBEHCTBA NpaBa Ha cnpaBeganBoe cyaebHoe
paccMoTpeHune He3aBUCUMbIM 1 6ecnpucTpacTHbIM CYA0M, CO3[aHHbIM B COOTBETCTBUM C 3aKOHOM.

KoHuenuua HauMoHanbHbIX CTaHAapToB obpa3oBaHuA cyfeli OCHOBbIBaeTCA Ha:

— notpebHocTax uenesoit ayautopun HLWCY B 3aBUCHMOCTM OT HEOOXOAMMOCTU YCOBEPLLEHCTBO-
BaHMA €€ 3HaHWI, yMeHWiA N HaBbIKOB B COOTBETCTBUM C OMbITOM (CTaxeMm) paboTbl cyaeid, ypoBHEM K
cneumanusaumeii cyaa, ¢ y4eToM MHAMBUAYaNbHbIX NOTpebHoCTel;

— CO3[aHMM CTaHAAPTU3NPOBaHHBIX NPOrpaMm NOArOTOBKMY;

— BBEAEHUUN TPeHUHroB (0bA3aTenbHbIX U haKkyNbTaTUBHbIX), UHTEPaKTUBHbIX METOR0B 0byYeHus,
6a3upyroLmxca Ha cyaeiicKuX HaBblKax;

— pa3paboTke y4ebHbIX MaTepranoB AjA BCEX KOMMOHEHTOB 0bpa3oBaHuA Cynei;

— TMNOAroToBKe Mnpenopasateneii (TpeHepos, dacunuTaTopoB, MOAEpPaToOpPOB);

— WCMNONb30BaHUK MPEUMYLLECTB ANCTAHLMOHHOW hopMbl 00yYeHus;

— NPOBEEHNN MOHUTOPUHIa KayecTBa y4ebHbIX MEpONpUATHIL C LLeNb YUTEHNA ero pe3ynbTaToB
ON1A NOBbILLEHNA YPOBHA pa3paboTkn 1 npenogasBaHnA y4ebHbIX KypCoB.

PaspaboTka Bcex yuebHbIx KypcoB Anis cyfell M KaHAWAATOB Ha LOMKHOCTb CyAbWN OCYLLECTBAET-
ca B HWCY c yyétom Tpéx nsmepeHmii:

1) 3HaHWA (MaTepuanbHOe W MpoueccyaibHOe NPaBo, KOHBEHLUW U [LOroBOpPbI, paTuduumpo-
BaHHble YKpaunHoii (cornacue Ha obAa3aTenbHOCTb KOTOPbIX AaHo BepxosHoit Papoli YkpauHbl);

2) HaBblkM (yMeHWEe aHanu3npoBaTb W TONKOBaTb HOPMAaTUBHO-MPABOBbIE aKTbl; KPUTUYECKM
MbICNWUTb; KBanuuUMpoBaTb LeAHUA; YNpaBnATb CyAebHbIM MPOLECcCOM; peluaTb 3TUYeckne gunem-
Mbl; NONb30BaTbCA MHPOPMALMOHHBIMU TEXHONOMMAMUN; CAMOCTOATENBHO MPUHUMATb PeLLeHnA B Cro-
pe; NucaTb peLleHns cypga v T. n.);

3) oTHowweHMe (B T. 4. NOHUMaHWE COLMANbHOMO KOHTEKCTa OCYLLLeCTBEHMA NPaBOCYAWA: NMOHM-
MaHue obLecTBa 1 ero noTpebHocTeld; HeponyLLeHne AUCKPUMUHALMM MO pa3HbIM NpU3Hakam (nona,

! KoHuenuia HauioHanbHUX CTaHJapTIB cyamiBcbKoi ocBiTh: Jlogatok S5 no Pernamenty HLLUCY, 3aTBepakeHoro
Hakasom Bij, 24.06.2016 N234. ( http://www.nsj.gov.ua/ua/about/symbols/):
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HaLMOHaNbHOCTH, BO3pacTa, MecTa NpoMuBaHUA, PENUrMo3HON NPUHALANEKHOCTU, CEKCyanbHOI OpUEH-
Tauuun, MaTepmanbHOro COCTOAHMA U T. A.)).

K npoueccy pa3paboTku 1 BBEAEHWUA KaM[oro Kypca NpuBieKaloTCA Cyfbu-npenojasaren co
BCEX MHCTaHUuit n cotpyaHmkmn HLLCY; moryT 6biTb npuBneyeHbl cyapn B OTCTaBKe, MpenojasaTenu
BbICLUMX y4eOHbIX 3aBENEHUI, SKCNEepTbl B COOTBETCTBYIOLLEW oTpacnu ¢ 6e3ynpeyHoii npodpeccuno-
HaNbHOW penyTauueli N BbICOKUMU MOPaNbHbIMU Ka4ecTBamu.

PaspaboTtka 1 yTBepmaeHme HauMoHanbHbIX CTaHAApTOB obpa3oBaHMA CyAeil U cMeHa Knaccu-
YECKMX NOAXOM0B K obpa3oBaHuto cypeii NoTpeboBanu NPUHATUA ONPeRENnEHHbIX yNpaBneHYeCcKnx pe-
LLEHWIT 1 OCYLLLEeCTBNEHNA COOTBETCTBYIOLLMX AeNCTBUIA.

C uenbto peanusauum HOBOro KoHLenTta obpa3oBaHuA Cyfeil BHECEHbI U3MEHEHUA B OpraHu3a-
umoHHyto ctpyktypy HLWCY, B yactHocTy:

— CO3JaHbl HOBblE NOJpa3feNneHna — NOAroTOBKN TPEHEPOB U MCUXONOrNYECKOI MOArOTOBKMY;

— CO3[aH TECTONOrMYECKUiA LLEHTP;

— OCYLLeCTBNEHO nepepacnpepeneHne yHKLMI 1 3apay noppaspeneHunii Ha OCHOBE NPOrpamMMHO-
Lenesoro metoga.

ITn npeobpa3oBaHNA Npu NOALEPHKE BCErO KONNEKTUBA YHPEKAEHNA NO3BONUAN B KpaTyailune
CPOKM OCBOWTb U peann3oBaTb HOBYIO CTpaTErnto pasBUTUA, OCHOBAHHYIO Ha COBPEMEHHbIX MOAX0Jax
K 0bpa3oBaHuWIO Cyfeil: [OCTUMEHUN HEMPEPLIBHOCTU B MOAIOTOBKE, NPEUMYLLECTBEHHOMY MPUMEHE-
HUIO MHTEPaKTMBHbIX METOA0B B 0byYyeHUM, MaKCMManbHOM y4éTe obpa3oBaTefbHbIX CTPEMIEHUIA Cy-
Leiickoro Kopnyca.

[MpuoputeTHoii hopmoii obpazoBaHuA Cyaeit ABNAIOTCA TPEHUHIU, KOTOPble NMPOBOAATCA B pam-
Kax nporpamMm MOAroTOBKWU cyfeil CyfoB Bcex opucamkuuii. 34 TpeHuHra, Kotopble pa3paboTaHbl
Hay4YHbIMW Nnogpa3sfeneHnamn HauuoHanbHOM LWKoNbI cyaeil YKpauHbl, CTann COCTaBAAIOLLMMM CTaH-
L,apTU3MpPOBaHHbIX y4ebHbIx nporpamm nogrotoBku cypei. Cnywartenn HLWCY eguHogywHbl B TOM,
4TO TPEHUHIOBble 3aHATUA, KacaloLLMecA pacCMOTPEHUA OTAeNbHbIX KaTeropuii cynebHbIx gen, npu-
MeHeHue npakTuku EBponeiickoro cyfa no npaBam YenoBeka, NMCUXONOTMYECKUX acneKToB fAeATenb-
HOCTU cyfibn ABnAtoTcA bonee yem akTyanbHbiMu. Hanpumep, B nepsom nonyroguun 2019 ropa 6binm
npoBefAeHbl 65 cneuuanbHbIX TPEHUHIOB, KOTOPbIE B Npefenax NoAroToBKMN ABNAIOTCA 0bA3aTeNbHbIMM
ANA cyAeil MECTHbIX M anennALMOHHbIX CyA0B BCEX FOPUCAMKLLUIA.

B wactHocTn, npoBogmMnnch TpeHnHru no cnepytowum Temam: «Bbibopbl MNMpesngeHTta Ykpantbl
2019: otpenbHble acrekTbl CyaebHOro yperynmposaHua CnopoB, CBA3aHHbIX C Bblbopamu», «[pume-
HEHWE 3NEKTPOHHbIX JOKa3aTeNnbCTB BO BPEMA PacCCMOTPEHUA [eN, CBA3aHHbIX C Koppynuueii», «Kom-
MYHWKaLMOHHaA feATenbHOCTb cypeii», «HernacHble cneacTBeHHble po3biCKHble aeiicTBusA», «OcobeH-
HOCTM NMPOM3BOACTBA JEN MO OXpaHe OKpyatoLleli cpenpbl», «OcOBEHHOCTU paccMOTpeHuA aen, CBA-
3aHHbIX C JOMaLLHKUM Hacunuem», «OcobeHHOCTU cyaebHOro paccMOTPEHUA YroNoBHbIX NPOU3BOACTB
OTHOCMTENbHO neranusauuny (0TMbIBaHUA) AOXOAO0B, MONYYEHHbIX NPECTYMNHbIM NyTéM», «[lepexop npa-
Ba COOCTBEHHOCTM Ha 3eMenbHblii yyacTok. OcobeHHOCTH paccMOTpeHUA 3eMenbHbIX cnopoBy», « Couuo-
HOMMUYECKaA KOMMETEHTHOCTb CyAei» n T. M.

Bmecte ¢ Tem, HecMOTpA Ha NMpoBefEHHYIO KOPEHHYIO MOAepHM3aumio obpasoBaHua cyaeid, B
Onuxalilleil nepcnexkTBe NNaHNpyeTCca BHEAPUTL LUMPOKMIA CnekTp nHHoBauuid. [Npexae Bcero BepéT-
cA aKkTMBHaA paboTa Mo ycoBepLUEHCTBOBaHMIO dopm yuyebHoro npouecca. Tak, CyLl,ecTBeHHO 0OHOB-
naeTca yyebHbIli MaTepuan, Kak cofepmaTenbHo, Tak U N0 UHTEPAKTUBHOMY HamMoONHEHUIO, Hanpumep,
FOTOBATCA WM aKTyanusupyroTca BUAEOPONNKN ANA Bcex Hanbonee nonynapHbIX y4ebHbIX KypCoB.

B nnaHax HWCY - umnnemenTauua B obpasosaHue cypeii y4ebHbIx MaTepuanos Mo M3yyeHuto
MHOCTPaHHbIX A3bIKOB (AaHTMMIICKOro, hpaHLLy3CKOro, HEMELKOro), 0bHOBNEHNIO 1 yrnybneHnto cooT-

N
I
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BETCTBYIOLLMX 3HaHWiA. [MnaHupyeTca akTMBHO pa3BuBaTb M Takylo dpopMy obpa3oBaHuA Cypeil, Kak
CeMMHapbI-NPaKkTUKYMbl, KOTOpble NPOBOAATCA AN1A PaCKPbITUA TeM, ABNAIOLLMUXCA HOBbIMU UK Hau-
bonee cnoMHbIMK A4 MOHUMaHUA U YCBOEHUA. XapaKTepHO 0COBEHHOCTbIO CEMVMHAPOB-TNPaKTUKYMOB,
oTanyatoLeid aTy bopmy oby4eHMA OT TPEHWUHIOB, ABNAETCA YBENNYEHNE YAEeNbHOMO Beca KOMMNOHeHTa
3HaHui1. Oba3aTenbHbIM TpeboBaHWEM COAepHaTENBHOIO HAMOMHEHNA KaXA0ro CeMUHapa-npaKkTMKyma
ABnAeTcA usyyeHve npakTukn BepxosHoro Cypa v EBponeiickoro cyga no npaBam yenoeeka.

OpHoii u3 popm obpasoBaHuA cyaeii ABNAETCA NPOBefEHNE NETHUX METOLONOMYECKHX WKon. B
pamkax npoekTta KoopamHatopa npoektoB OBCE B YkpauHe «[apaHTupoBaHue cobntogeHuns npas ye-
NoBeKa Npu ocyLLLeCTBAEHUN NPaBoCyAuA» NPOBELEH PAJL, METOLOMNOMMYECKMUX LLKOM, B YacTHOCTK, JleT-
HAA LUKONa Mo BOMpPOCaM BHYTPEHHErO NepeMeLLeHna B YKpanHe; MeXyHUBEPCUTETCKasA LLIKONA Mo ak-
TyanbHbIM BOMpOCaM TEOPUM U MPaKTMKKU npaBa B obnacTtu npae yenoseka «[1paBo Ha L,ENOCTHOCTb,
HEMPUKOCHOBEHHOCTb 1 bnarononyyne YenoBeka B MeXyHapPOLHOM W HaLMOHaNbHOM MNpaBe: acneKTbl
NO3UTUBHbIX 00A3aTENbCTB FOCYAAPCTBa»; MEXYHUBEPCUTETCKAA LLIKONA NO aKTyalbHbIM BOMpPOCaM Teo-
pun 1 npakTukn B chepe npas yenoseka «[paBo Ha cBob6OmYy M HEMPUKOCHOBEHHOCTb YenoBeka B
MEMAYHapOLHOM U HaLMOHaNbHOM NpaBe: coBpemeHHble hopMbl pabcTBa M 3anpeT Mpou3BONbHOMO
nuwenuna ceobonbi»; VIII JleTHAan wKona KOHCTUTYLMOHHOrO NpaBa «BepxoBeHCTBO NpaBa U KOHCTUTY-
umoHanuam: due process of law n npoueccyanbHble NpaBa YenoBeKar.

Ha nosecTke gHA — 1 6onee LUIMPOKOE NCNONb30BaHNE BUAEOKOHDEPEHLLMIT KaK OAHON U3 caMbiX
nonynAapHbIx popm nogrotoBku. B yactHoctn, B nepsom nonyrogun 2019 ropa B pexrme BULEOKOH-
chepeHLMN NpoBELEH BCEYKPaUHCKMIT ceMUHap AnA cyaeid anennAauMOHHbIX CYA0B, MECTHbIX OBLLUX 1
OKpYHbIX afiMUHUCTPaTMBHbIX cynoB «CBobofa nepenBukeHnA B cBeTe npakTuku EBponeiickoro cyna
Mo NpaBaM YenoBeka», B KOTOPOM MpUHANK yyacTue 611 cynoB co BCcex permoHoB YKpauHbl.

B cooterctBun co Crpaterveii passutua HLICY Ha 2016-2020 rogbi' yupempeHue nmveet
LEeNblo MaKcUManbHO BHeLpUTb MHHOBaLMK B obpa3oBaHue cypeil, aupsuTanusaumio obpasosartenb-
Horo npouecca. Cyabn JONMHbI OPUEHTMPOBATLCA B BO3MOMHOCTAX MOBbILIEHWUA KBanuduKauum un
MoNb30BaTbCA 3TUMU BO3MOMHOCTAMM OHNaiiH. [lnpamutanmsauma yyebHoro npouecca fonxHa BOMIO-
TUTbCA B HOBOM noptane obpasoBaHua cypeil. Beb-pecypc ponieH nmetb Becb HE0OXOAMMbIA MHCTPY-
MeHTapuil ana ynoBneTBopeHna notpebHocTei cyaeii n paboTHMKOB annapaToB CyJOB B MOBbILIEHUM
KBanudukaumm.

VimeHHO ampxmTanmsauma obpasoBaHuA Cyfeil No3BONMT NepeiiTh K BbiABNEHUIO obpa3oBaTenb-
HbIX NoTpebHOCTEn cyabn U POPMUPOBAHMA NNYHBIX (MEPCOHMPULMPOBaHHbIX) Y4EOHbIX NPOrpamm.
BaxHyto ponb B 3TOM npouecce byayT urpatb annamkaumu (3afBKK) Cyfeil, KoTopble exerofHo 6yayT
npucbinatbea B HLCY n obpabatbiBaTbcA B €4MHOM LeHTpe. DTOT LEHTP B AanbHeliem v bynert
chopmmpoBaTb NpepoxeHVsa 1 NporpaMmbl AA ciyLiaTeneil, KOOpAWHUPOBaTb UX peann3aLuio.

Cnepyet otmeTutb, 4to ¢ 2014 ropa HLICY akTBHO BHeppAeT pucTaHUMOHHOE obyyeHue Kak
OfHy 13 hopM neprmoamyeckoro obyyeHna cyfieii, KoTopoe xapakTepu3yeTca rMMOKOCTbIO U AUHAMU3-
MOM y4ebHoro npouecca, Co3faéT BO3MOKHOCTb KaMoMy cinyLuaTtento paboTtatb No peKoMeHJ0BaHHO-
My TMYHOMY rpadpuKy NpoxomaeHua Kypcos. B oTnnume ot TpaguumoHHbIX hopm opraHusauum nog-
roTOBKM B ayAuTOpUX, B XOAE AMCTaHLMOHHOro obyyeHuA ucnonb3yeTca BUpTyanbHaAa obydvaroLlan
MHOrocybbeKkTHaA cpefa, B KOTOPOI Kamfpblii cnyluaTenb UMeeT BO3MOMKHOCTb MPUHUMATb aKTUBHOE
yyacTve B 0bLLemM NOCTPOEHUM 3HAHWUIA U JOCTUMHEHWUMN Y4eOHbIX Leneit.

! Crpareria po3sutky HLCY Ha 2016-2020 poku. (http://www.nsj.gov.ua/files/14676144821452070855%D0%
A1%D1%82%D1%80%D0%B0%D1%82%D0%B5%D0%B3%D1%96%D1%8F _%D1%80%D0%BE%D0%B7%D0%B2
%D0%B8%D1%82%D0%BA%D1%83.pdf ):
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OtpenbHoi chopmoii noarotoeku cypein B HLLICY anatotca pByxHeaenbHble OpueHTaLNOHHbIE
yyebHble Kypcbl A1A BHOBb CO3[aHHbIX B pe3ynbTate macluTabHoli cyaebHoil pechopmbi cynos — Bep-
xoBHoro Cypa, Bbicluero aHTMKoppynuuoHHoro cyaa u Bbicliero cyaa no Bonpocam MHTENNEKTyanb-
Hoii cobcTBeHHoCTH. K pa3paboTke u peanmsauum aTUX NporpaMm NPUBIEKALOTCA YKPaUHCKMe 1 3apy-
bexHble aKcnepTbl A1A OCBELLLEHUA NYYLUMX MPAKTUK, OTHOCALLMXCA K HOBENNam B LeATeNbHOCTU 3TUX
CYAOB, B TECHOM COTPYAHWYECTBE C LOHOPCKUMU NPOEKTaMMU.

ELé opHo BaxHOe HanpaBneHve paboTbl Mo NOArOTOBKe Cyfell — co3faHue U peanvsauma yyeb-
HbIX MpoOrpamMm pia npefcepateneii CyoB C aKLEHTOM Ha CyebHOM MeHeMMEHTE U NNEPCKNX HaBbl-
Kax.

N
I

K komneteHuun HLUCY otHeceHo n nposefeHne KypcosB 0by4eHMA NO MHAMBUAYaNbHbIM NPOr-
pamMmmam AnA Cyfeil, BpeMeHHO OTCTPaHEHHbIX OT OCYLLLECTBAEHUA NPaBOCYAWA No pelleHuto Bbicliero
coseTa npasocyaua. B yactHoctn, B nepsom nonyropun 2019 ropa HLWCY npoeena nepenonrotoBky
S cypeid, BpEMEHHO OTCTPaHEHHbIX OT OCYLLLECTBAEeHUA npaBocyaua Bbicuum coBetom npaBocyavs B
nopaAKe AUCLMNINHAPHOIO B3bICKaHWA. Bce cybl NpoxoAmnn ykasaHHble KypCbl NOf, PyKOBOACTBOM
Kypatopa B COOTBETCTBUM C MHAMBUAYaNbHbIMW NPOrpaMMamMm, KOTOpble BKAOYanu TEOPETUKO-NpakK-
TUyeckne yyebHble MeponpuaTHA, NPOXomaeHne npodeccnoHanbHo-obpasoBaTenbHO NPaKTUKK B CY-
Oe, HanucaHue pedepaToB M camocToATenbHY paboTy. OTYETBI O NPOXOMAEHUN Kypca HanpaBaAnUCh
B Bbicluyto KBanudmkaLunoHHyo komuccuio cyaeid YkpanHbl 1 Boiclunii coset npasocyaua.

Ceitvac sonnowatotca 3apeknapuposaHHble HLUCY Bupgenna no panbHeiiemy MHCTUTYLMO-
HaNbHOMY Pa3BUTUIO YYPEMOEHUA, ero CTaHOBMIEHWIO Kak BefyLLero sfnemeHTa B cucTeMe focTyna K
cypeiickoil npodpeccum, N3MEHEHMIO MOAXOLO0B K CreLmanbHO NOArOTOBKE KaHAMAATOB Ha LOMKHOCTb
cyapu. lpoBefeHne cneunanbHoW (HayanbHOI) NOArOTOBKM KaHAMAATOB Ha JOMKHOCTb CyfbW OCY-
LLLeCTBNAETCA B COOTBETCTBMU C €BPOMEliCKUMUN CTaHJapTaMi opraHv3auuMu 1 nposefeHna cynebHo-
obpa3oBaTenbHbIX MEPONPUATUIA, KOTOpble 3akpenneHbl B 3akntoueHnn Ne 4 (2003) KoHcynbTaTuBHO-
ro coBeTa eBponeiickux cypeit K BHumanuto Komuteta Munnctpos Coseta EBponbl no Hagnexatueit
MOArOTOBKE U MOBbILLIEHWUIO KBanuuKaumm cyfieil Ha HaluMoHaNbHOM M €BPOMNECKOM YPOBHAX, 0f00-
penHomy 27 Hosabpa 2003 roga’.

BeepeHune 3akoHoM 0bA3aTenbHOro HayanbHOro obpasoBaHWA A1 KaHAWMAATOB Ha JOMKHOCTb
cypbu TpeboBano pa3paboTKN KOMMIEKCHOrO MiaHa, KOTOPbIN BKAOYan:

— pa3paboTKy KoHLenTa u obpa3oBaTenbHOI NporpaMmbl AnA 3TOI Kateropuw cnyluatenei;

— pa3paboTKy HOBbIX CreLMann3npoBaHHbIX KypcoB (Bcero paspaboTaHo 77 KypcoB);

— anpobauuto paspaboTaHHbIX KYPCOB U MOAIOTOBKY TPEHEPOB;

— BBEAEHWE UHCTUTYTa KOOPAMHATOPOB MO OTAENbHbIM FOPUCAUKLUAM;

— co3flaHMe W BBEEHWE CUCTEMbl KOYYMHra/HacTaBHWYeCTBa [1A KAHAMOAATOB Ha [AOMKHOCTb
CyAbM, KOTOPbIE NPOXOAAT CTAKMPOBKY B Cyfax;

— KOOpAMHaLWIo B COBNOAEHNN eAVHbIX CTAHAAPTOB NOATOTOBKU BO BCEX PErMOHANbHbIX LLeHTpax.

B 2018 ropy pna 285 KaHpmpaToB, MMEROLLLMX CTax paboTbl B LOMKHOCTM MOMOLLHMKA CyAbN He
MeHee Tpéx net, obyyeHue ocyliecTBnanocb B TedyeHne 70 paboumx pHei, wecTb fHeli B Hepento, C
MPOJOMMUTENBHOCTBIO JHA TEeOPeTUKO-NpaKTuyeckoii nogrotoskn 10-12 akagemmyecknx 4acos.

[lnAa KaHaMAAaToB Ha [OMMHOCTb CYAbW, He UMEOLLMX CTaxa paboTbl B JOMMKHOCTM MOMOLLHUKA
cynbu (371 kaHaMpaT), NOArOTOBKA BK/ItOYana NPakTUYECKUiA KOMNOHeHT 1 anavnack 9 mecaues (2018-

! Bucrook N 4 (2003) KoHcynbtaTuBHOI pasm eBponeiicbkux cyanis go ysaru Komitetry MinicTpis Pagu
€BpOnK OO0 HanexHoi NiAroToBKM Ta MiABULLEHHA KBanidpikaLii CyaAiB Ha HaLiOHaNbHOMY Ta €BPOMNeliCbKoMy
piBHAX, cxBaneHuii 27 nuctonaga 2003 p. (https://court.gov.ua/inshe/mss/).
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2019 rr.), yto cootBetcTByeT n. 28 (nn. v) u n. 30 Bbiwe ynomaHyToro 3akntoyeHna KCEC Ne 4
(2003 r.)!, B COOTBETCTBUM C KOTOPbIM NEPUOL, Ha4anbHOM NMOLIOTOBKM AO/MKEH BKNHOYATH OCHOBATENb-
HYIO MOArOTOBKY Ha MPOTAMEHUW [OCTaTOYHOrO KONM4YecTBa BpeMeHu B npodpeccroHanbHol cpefe,
4T0ObI U3bexatb hopmanusma B €€ opraHm3aLun 1 NPOXOKLEHUN.

CneumanbHaa noprotoBka NpoBofunack npenopasaTenamu (TpeHepamm) M3 yucna npodpeccuno-
HaNbHbIX Cyfieil Mo eAnHO MeToauKe C WCMOoNb3oBaHWEM y4eOHbIX MaTepuanos, pa3paboTaHHbIX B
COOTBETCTBUU C YTBEPHAEHHBIMW METOA0NOMMYECKUMI CTaHAapTamu. [lna rapmMoHm3aLumm HaumoHanb-
HOIi NpaKkTWKK obpa3oBaHuA cypeii ¢ eBponeiickumn cyaebHo-obpasoBaTenbHbIMKU cTaHAapTamy Ha-
uMoHanbHasa wwkKona cyaeit Ykpanubol B 2017 rogy ana notpebHocTell NpoBeaeHUa MeponpuaTuii no
cnewumanbHoil NoarotoBke cchopmupoBana npenojasBaTenbCKkuil COCTaB U pe3eps npenopasatenein B
obLem KonnyecTse 628 TpeHepoB (MpenMyLLLEeCTBEHHO U3 YKcna cypeit).

STomy npepliecteosano nposefeHne HLLICY B 2016 ropy BceykpanHcKoro KoHkypca no otéopy
npenopasaTteneii (TpeHepos), nobeautenn kotoporo Ha npotaxeHun 2017 roga noebicunu cBoe npe-
nojaBaTeNbCKOe MacTepCTBO Ha METOMONOMMYECKUX CeMMHapax U TpeHuHrax ana TpeHepos (ToT) c
OCBOEHMEM UHTEPaKTUBHbIX METOA0B 0by4eHNA B3pPOCNoil npodheccnoHanbHo ayauTopun no Tpéxmep-
HoOIi Moaenu (3HaHWA — creunanbHble cyaeiickue HaBblkM — hopMUpPOBaHME MPOPeccMoHanbHOro oT-
HOLLIEHWA K nonyyaTtenam cyaebHbIx yCnyr u NoHWMaHWe CoLManbHOro KOHTEKCTa OCyLLLeCTBNEHNA npa-
BOCYAMA).

B cokyce cneumanbHoli NoAroToBKKU, KPOME HOPULNYECKMX KYpPCOB, B COOTBETCTBUM C M. 24, 27,
28, 44 3akntouennn KCEC Ne 4 (2003 r.)* Take 6b1av BONpOChI CyaeiicKoit 3TUKM U LOBPOYECTHOCTH,
aHTUKOPPYMNLMOHHOIO 3aKoHOJAaTeNbCTBa, NCUMXONOrMYEeCKoi afanTauun K CyaeiiCKoin feAaTenbHOCTH,
cyfelickoii ANCUMNANHDI, ynpasineHusa cyaebHbIM 3acefaHneM 1 anbTepHaTUBHbIX CNOCOb0B peLleHus
CNopoB, MexyHapogHoro u esponeiickoro npasa. B cootBetcTBum ¢ [Tporpammoii cneumanbHoii noa-
rOTOBKM KaHAMAATOB Ha [JOMKHOCTb CyAbu 0cObOE BHUMaHWE yaenanocb Bonpocy hopMnpoBaHua cy-
AEVCKNX KOMMETEHLMI, a NHTEPaKTUBHbIE TPEHUHIN U CTaXMPOBKa ObINN HanpaBeHbl Kak Ha pacLum-
peHvie n yrnybneHune ropuaMyeckmnx 3HaHuid, Tak U Ha hOpMMUpPOBaHME CYAENCKMX HaBbIKOB U NMOHWUMA-
HUA COLMaNbHOIO KOHTEKCTa OCYLLLECTBNEHNA NPaBOCYANA.

B yacTHocTW, Becomas HacTb creumanbHON NOArOTOBKM MOCBALLEHa CTaXMUPOBKe B Cyjax W 03-
HaKOMWUTENbHbIM BM3MTaM B OpraHbl AoCyAebHOro paccnefoBaHuA W NEHUTEHLMAPHOW CUCTEMbI, UC-
MONHUTENBHOW CNy6bl, NPOKYpPaTypbl U LLEEHTPOB NPaBOBOW MOMOLLM.

CramunpoBKa B MeCTHbIX X03AACTBEHHbIX cypaax gnunacb 15 gHeit (aekabpb 2018 - anBapb 2019
r.), MeCTHbIX 0bLLMX Cyax No pacCMOTPEHUIO YrONOBHbIX Aen U fen 06 agMUHUCTPATUBHBIX NpaBoOHa-
pywenunax — 24 pHa (dpespanb — mapT 2019 1.), MECTHbIX aMUMHUCTPATUBHbIX cyaax — 15 aHeit (anpenb
- maii 2019 r.).

[lna npoBepeHus cneuuanbHoO NOAroTOBKM KaHAMAATOB Ha JOMKHOCTb CY/ib1 MO LIECTU OTAENb-
HbIM y4yebHbiM 6nokam [porpammbl cneuuwanbHOl MNOArOTOBKWM KaHAWMAATOB Ha AOMKHOCTb CyhbM
HLWCY B 2017 ropy nogrotoeuna u3 yucna cyfieii, B TOM Yucne, BPEMEHHO KOMaHAMpPOBaHHbIX B Ha-
LLMOHaNbHYIO LLIKONY cyfieil YKpauHbl, KOOPAUHATOPOB ONOKOB, a AnA NoBbilleHnA 3HEKTUBHOCTM
NpoBefeHNA CTaMMPOBKM B 06pa3oBaTenbHYyo MPaKkTUKY BBEAEH MHCTUTYT HAaCTaBHUYECTBA (KOYYMHra).

[ina nepepaun cnywartenam npodeccoHanbHbIX 3HaHWUIA, YMEHWIA M MPaKTUYECKOro onbiTa bbinu
npueneyeHbl 447 cypeii-HacTaBHUKOB (Koydeii) n3 138 6a3 cTamuposku, a nmeHHo: 88 obLuux cynos

! Bucrook N2 4 (2003) KoHcynbtaTuBHOI pagn eBponeiicbkux cyanis o yaru Komitery MinicTpi Paau
€Bpony LLLOJO HaEeKHOT NiLrOTOBKM Ta NiaBULLEHHA KBanidiKalii CyAiB Ha HalioHanbHOMY Ta EBPOMENCbKOMY
piBHAX, cxBaneHuit 27 nuctonaga 2003 p. (https://court.gov.ua/inshe/mss/ ):

2 Tam xe.
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(179 cypeii-HacTaBHUKOB), 25 x03AiCTBEHHbIX cynoB (138 cyaeii-HacTaBHWKOB), 25 aAMUHUCTPATUBHbIX
cynos (130 cypeit-HacTaBHUKOB). Kampablid BypyLmnii cyaba MMen MHAMBUAYaNbHOrO Cyblo-HacTaBHUKa
(Koyu4a), KoTopblii Jenunca onbITOM, «CekpeTamu» Npodpeccuu, MomMoran oBnafeBaTb NpakTUHECKUMK
HaBblKaMW LleATeNbHOCTU Cybu1, NNaHMPOBa, OpraHM30BbIBaN U KOHTPOANPOBAN NPOXOMAEHNE CTaK M-
POBKM.

[Mocne 3aBepLUeHNA CTaMUPOBKM NO BNIOKY YyroNnOBHOIO CyAONPOU3BOACTBA U CyA0NPOV3BOACTBA
no genam o6 afMUHUCTPATMBHbIX NpaBOHapyLLeHUAX Oblan OCyLLECTBNEHbI 03HAKOMUTENbHbIE BU3UTbI
B MECTHbIE NMPOKypaTypbl, OpraHbl focyaebHoro paccnefoBaHna 1 yNONHOMOYEHHbIX OpPraHoB Mo BOr-
pocam npobauum, a nocne 3aBepLUeHNA CTaKMpPOBKM NO 6A0KY afiMMHUCTPATUBHOIO CYA0NPOU3BOACTBA
— B OT[AeNbl rOCYfapCTBEHHOI NCMONHUTENBHOW CNy#Obl U MECTHBIX LLEHTPOB NO NpefocTaBneHunto bec-
nnaTHoOi BTOpUYHOIA npaBoBoit nomoLuu. C Lenbio opraHn3aLMoHHO-MeTOANYeCKoro obecneyeHns o3-
HaKOMUTENbHbIX BU3UTOB ObINN NOArOTOBNAEHLI MPUMEPHbIE NMPOrpaMMbl 1 paspaboTaHbl pekoMeHpa-
LMK MO MX peanu3aLuu.

Cpenatb cneuuanbHyto NOArOTOBKY MHTEPAKTUBHOW M NPO3payHoii, yNpoCcTUTb Npouecc e€ aj-
MWUHUCTPUPOBAHWUA MO3BOMUA MEPEXOL, Ha 3NEKTPOHHYIO obpasoBaTenbHyto nnatopmy, Ha KOTOPOiA
pa3mMeLLanicb MaTepuanbl TPEHUHIOB A cnyllaTteneid, ocyLwecTBnAnca obmeH y4ebHbiM1 maTepuana-
MM, a TaKKe KOHTPO/b yCneBaeMoCTU KaHAWAATOB Ha AOMKHOCTb CYAbW.

OTtpenbHbIM HanpaeneHnem paboTbl HILCY aBnaetca nogrotoBka paboTHMKOB annapaToB CyA0B.
B 2018 ropy obyuenune ocywiectBnanocb ana 13-Tm Kateropuii paboTHMKOB anmnapaTtoB CyjoOB B COOT-
BETCTBUU C ux creuuanusauueit. B uenom xe B 2018 rogy npolunu nofrotoBKy M MOBbICUAN CBOMA
npodbeccuoHanbHblii yposeHb 8307 paboTHukoB. lNoaroToBKa cocpeaoToyeHa Ha akTyaslbHbIX AnA
ayautopum npodpeccroHanbHbIX Temax: yrnpasfieHue nepcoHanoM, KOMMyHMKaumA, yHKLMOHMPOBa-
HUe efuHOW cypebHoli MHopMaLMOHHO-TENEKOMMYHMUKALMOHHOW cucTembl u T. n. Cpegu npuopuTte-
TOB pa3BUTMA 3TOrO HamnpasfeHWA — pacLUMPeHne AUCTaHLMOHHOI cocTaBnAtoLLeli obyyeHuna, B vacT-
HOCTU — Beb-cemuHapbl, Hanpumep, No apxMBHOMY geny, cyaebHoil npakTuke. [naHoBbIM ABNAeTCA U
yrnybneHue ncuxonornyecKoin coctaBnAtoLLell NOAroToBKkM pabOTHUKOB annapaToB, pa3BuUTUE UX CO-
LnaNbHbIX KOMMETEHLLNNA.

BaxHbIM warom B npouecce uHctutyumoHanusaumn HLWCY 6bino BBegeHne Metoponorum oue-
HUBaHWUA obpa3oBaHuA cypeii, KoTopaa cTana Kputepuem adpcpekTBHOCTU AeAaTenbHocTH LLkonbl Kak
3aBefeHunA obpasosaHua cypeil. ITa metogonorua boina paspabotaHa B COTPYLHNYECTBE C IKCNEpTaMm
npoekta OBCE n aBnaeTcA BamHbIM 31EMEHTOM YCOBEPLUEHCTBOBAHUA BCEX COCTaBAAOLLMX y4ebHOro
npouecca.

OcobeHHocTbto npasosoro cratyca HIWCY, koTopas otnnyaeT e€ ot gpyrux wkon ctpaH EBponbl,
ABNAETCA €€ BOBNEYEHHOCTb B Hay4YHO-MeToAMYeckoe obecneyeHne feATeNbHOCTU CyAoB W OpraHoB
cypeiickoro ynpaenexua (Bbiclunii coBeT npasocyaua u Beicluaa kBanndmkaumoHHaa kKomuccusa cyaei
YKkpauHbl). B yactHocTH, peub gt o paspaboTke NPOEKTOB METOAMYECKUX U NIOKaNbHbIX HOPMaTUB-
HbIX aKTOB Cy[,eliCKOro ynpaBneHus.

ELié ogHuM HanpaBneHnem Halleii feATenbHOCTU ABNAeTcA pa3paboTKa TECTOB M NPaKTUYECKUX
3apaHuit. OHM ncnonb3ytotca B npouecce nopbopa KaHAMAATOB Ha AOMKHOCTb CyAbU U KBanuduKa-
LLMOHHOM OLLeHMBaHUK AeiCTBYrOLMX cyaeit. [lnAa 3Toro co3paH TECTONOrMYECKUiA LLEeHTp Kak camoc-
ToATENbHOE noppasgenerue Lkonbl.

Co3zpaHve Hay4HO-METOAMYECKO MHCTUTYLMKM, KoTopas bbl obecneynBana CUCTEMHOCTb HE3aBU-
CMMbIX CTaHAAPTU3MPOBaHHbIX 3K3aMeHoBaHWii ana notpebHocTell cypebHoli cuctembl, 6bIN0 MHULMA-
TvBol LKonbl, npogukToBaHHOIi TpeboBaHuem BpemeHu. [laHHaAa noTpebHoCTb Obina obycnosneHa
X0A0M cyfiebHoll pechopMbl 1 BOMMOLLLEHNEM 3K3aMEHALMOHHbIX HOBaLmii B cdepe cyaeiickoii keanu-

cpukaumn.

N
I
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Hoeoe cTpykTypHOoe noppaspeneHve HLLCY — Tectonornyeckuii LEHTp — akTUBHO cnocobcTBoBan
npoueccy obHOBNEHWA CyAeiiCKoro Kopryca, Co3faB W OCYLLECTBUB peLeH3MpoBaHue oKono 25 TbicAy
TECTOBbIX 3afaHuii pnAa cocTaBNeHUA aHOHUMHOMO MUCbMEHHOTO TecTupoBaHuA U noutn 450 npakTu-
YECKUX 3aJaHuni.

HLICY - 2T0 n Hay4Hblii LEHTp, KOTOpbIA MPOBOAMT WUCCNEROBaHUA MO BOMPOCaM YCOBEP-
LLIEHCTBOBaHMWA CyJ0YCTPOIACTBA, CTaTyca CyAei 1 CyAonpon3BOACTBa U UMEET COOTBETCTBYIOLLME HayY-
Hble nogpasfenenna. Takxe LLlkona n3paér ceoit Hay4Hblii NpodpeccnoHanbHblii xypHan «Cnoso Ha-
LMOHaNbHOW LLIKONbI CyAei YKpauHbi».

PesynbTatbl MogepHu3aumn obpa3oBaHWA cyfeil [OM¥HbIM 06pa3oM OLEHEHbl U CyLeiCcKUM
coobLLECTBOM, M BHELLHUMY kcnepTamu. CTpemnerne HaumoHanbHoW WKonbl cyaeid YKpanHbl K ganb-
HelLeMy COBEpPLUEHCTBOBAHMIO MOALEPHMBAETCA MEMKAYHAPOLHBIM COOOLLECTBOM Yepes NPOoeKTbI Tex-
Huyeckoii nomowy. LLikona nmeeT NnogoTBOPHbIE NAPTHEPCKME OTHOLLEHUA C MHCTUTYTaMu CUCTEMbI
npaBoCyAusA, opraHaMu UCMONHUTENbHOM BNAacTW, HayYHbIM U 3KCMEPTHLIM COObLLECTBOM, 0bLLLeCTBEH-
HoCTbto. Bcé aTo paért ocHoBaHuA yTBep#aaTh, YTo obpasoBaHue cyaeii byneT pa3BuBaTbCcA U B faNb-
HelllleMm, a ero ponb B cucTeme npaBocyama OyneT yKpennaTbCa.

Udihnihwghp' <nnwdnid pwugwhwynynid Bu Miypwhuwih nwwnwynpubph wggwihu nwpngh
(MUY npwbu nwunwlwu hwdwlwpgnd hwnndy Yupquyhbwy niubignn hwunwnnigjwu
Ywjwgdwu U huunhwnnighntw| qupgugdwt wnwuduwhwwnynieniuutipp: <nnywdnid putwny-
ynw GU nwwwynpubiph uygqpuwlywu b owpnitwywlywu ybpwwwnpwunmdwu dbpnnulwu hhd-
twlwtu wuwbwnubpp, huswybu twl nwunwynpubph pGlYuwdniubph hwywyunpnubph hwunnly
ypwwwuinpwuwnnudp, npp uwhdwuynid £ Ffwnwlwu Yppnigjut wqgwiht utnwunwpunutiph hw-
Jagwlywpgnud (wju hwuwnwwnyb) £ NRMUY Ynndhg' npubiu hwnnly hwunwenine): <nnwdntd
putwpydwt wnwplyw £ nwpédyb| bwl nwunwynpp pGYuwdniubph hwjwyunpnubph twhutwywu
wwuinpwundwl wnwuduwhwwnynipiniubbpp. wiu hpwlwuwgynwd £ Gypnywu swhwuhoub-
phu hwdwwwwnwufuwu:

Annotation: The article reveals the peculiarities of establishment and institutional development of
National School of Judges of Ukraine (NSJU) as an institution with a special status in the judicial system.
The paper discusses main methodological aspects of initial and continuous training of judges, as well
as special training of candidates for the position of judge, which are defined in the Concept of National
Standards for Judicial Education, approved by NSJU as a special document. The article also deals with
the specialties of initial training of candidates for the position of judge which is conducted in
accordance with European standards.

<hduwpwnbip' Nypwhuwgh nwwnwynpubiph wqqwiht nwpng, nwwnwlwu nwnignid, nwunwlywu
nunigdwt dbipnnubp, nwwnwynpubiph yGpwwywwnpwunnud, dwutwghunwlywu wywwnpwuwnnid:

Key words: National School of Judges of Ukraine, judicial education, methods of judicial education,
training of judges, initial training.

Knroyesbie cnosa: HaumoHanbHaa wwkona cyfeil YkpauHbl, cypelickoe obpasoBaHue, METOAbI Cy-
pelickoro obpasoBaHuA, NOArOTOBKa cyfell, HavanbHasA NOArOTOBKa.
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PELLEH3UA HA MOHOTIPADUIO KOJNEKTUBA ABTOPOB (3AJIECHbBI A., MAHACAH A. U 1P.)
“ROHCTUTYLLMOHHAA FOCTULUA B CTPAHAX BOCTOYHOM EBPOIbI: MPOBJIEMbl TEOPUU
N NMPAKTUKN” (MOCKBA: HOPMA, 2019. - 672 C.)

CooTHolleHMe npaBa W MOAUTUKW MpeTeprieno 3HauyuTeNbHblE U3MEHEHWA 3a MocnefHue Hec-
KONbKO CTOneTuii yenoseyeckoii nuctopuu. Mpouecc nepeocMbICNEHNA CyLLLHOCTU U POAU NpaBa B MuU3-
HW rocypapcTsa v obLiecTBa NPMBEN K KaYeCTBEHHO WHOMY KOHLeNnTyanbHOMY OBOCHOBaHWIO ponun
npaBa Kak BaKHelLlero MHCTPYMEHTa rocyjapCTBEHHON MONUTUKM B COBPEMEHHOM nnbepanbHo-fe-
MOKpaTnyeckom obLLecTBe 1 NpaBoBoM rocygapctee. [1paBo ctano paccmatpuBaTbCA He TONMbKO Kak
COBOKYMHOCTb HOPM, OMpPefenAtoLLMX paMK/U [LeATeNbHOCTU FOCYAAPCTBEHHbIX OPraHoB, HO W Kak
e[MHCTBEHHO BO3MOMHaA popma OCyLLLECTBNEHNA pa3nnyHbIX pyHKLKI rocypapcTtsa. B uenom, nonm-
TUYECKUIT NOPALOK CyLLLECTBYET Kak NPaBonopAAoK, 3PPeKTUBHOCTb U AENCTBEHHOCTb NONUTUYECKOI
BNACTV OLEHMBAETCA C TOYKM 3pPEHUA ee OCYLLLeCTBNEHUA He TONbKO Ha OCHOBE W B COOTBETCTBUM C
HOpPMaMm Npa.a, HO U C Ue/bHo BCECMOPOHHEe20 NPemBopeHUs 8 ¥U3Hb OCHOBONO/1A2ArOWUX NPABOBLIX
npuHyunos. B coBpemeHHbIX rocysapCTBeHHO-NPaBOBbIX peanvax AaHHble MPUHLMMbI NonyvatoT
KOHCTUTYLLMOHHOE 3aKpenieHue, 1, CneaoBaTefbHO, peyb UAET O KOHCTUTYLLMOHHO-NPaBOBbIX NPUHLM-
nax. KOHCTUTYLMOHHbIE NPUHLMMbI €CTb KBUHTICCEHLMA npaBonopsaaka. KoHTponb 3a peanusauueil
KOHCTUTYLLMOHHO-MPaBOBbIX MPUHLMMOB OCYLLLECTBAIOT KOHCTUTYLMOHHbIE CyAbl, UMEHHO OHW CTaHO-
BATCA KNtoYeBbIMK chakTopamm B obecreyeHnn BepxoBeHCTBa NpaBa B LLIMPOKOM cMbIcnie. TpaanuLmnoH-
Hble rpaHnLbl pa3feneHns BnacTeid yCTynuan Mecto TpaHcpopmaL M Haykn 0 KOHCTUTYLLMOHHOM npa-
BE U NepPeoCMbICNIEHNA MECTA U PONN KOHCTUTYLIMOHHOIO NpaBoCyiMA B MexaHu3me (PyHKLMOHUpOBa-
HWA COBPEMEHHOro MpaBoOBOro rocygapcrea. VMIMeHHO 3TMM Bompocam MOCBALLLEHA YHMKanbHaA Mo-
Horpadpua “KoHcTuTyuMoHHaA tocTuuma B cTpaHax BoctouHoii EBponbl: npobnembl Teopun u npaktu-
Kn”, onybnmKoBaHHaA B pamKkax Mpoekta «KOHCTUTYLMOHHOE MpaBOCyAMe B MOCTCOBETCKUX FOCY-
[apcTBax: Mexiy MOAENb NPaBOBOro rocyfapcTBa W ero fIokanbHbIM NPUMEHeHNEeM», UHaHCHpye-
moro HaunoHanbHbIM LeHTpoM Hayku ([MonbLua).

[lnAa noctcoBeTCKkMx rocypapcTB BOMPOChbI KOHCTUTYLMOHHOIO MPaBOCYyAMA BO MHOFOM CXOM,
KaK 1 CXOMW NCTOpMYecKkme Npesnocbinkn popMMpoBaHNA KOHCTUTYLIMOHHbIX MHCTUTYTOB U Hacnegue
HayKW rocyjapCTBEHHOrO MpaBa Ha MOCT-COBETCKOM NpocTpaHcTBe. Ho B TO e Bpema Kampaoe rocy-
papctso 3a nocnepHue 25-30 net HaKOMUNO 3HaYNTENbHbIN OMNbIT KOHCTUTYLMOHHOMO Pa3BUTUA B YacT-
HbIX FOCYAAPCTBEHHO-NPaBOBbIX peanuax, MPUCYLLUX JaHHOMY OOLLEeCTBY M rocymapctBy Ha COOT-
BETCTBYIOLLEM UCTOPUYECKOM 3Tane. [To3HaHWe 0bL X 3aKoHOMepHOCTel 1 cneuudgryecknx BbI30BOB,
CpaBHUTENbHbIN aHanu3 onbiTa pPasfMyHbIX MOCTCOBETCKMX FOCYAApPCTB CO3[aeT KayeCTBEHHO HOBYHO
6a3y 3HaHuWii, HeobxoaVMyO /1A TEOPETUYECKOTO OCMbICNEHMA U 000CHOBaHUA fanbHeliLlnX BEKTOPOB
pa3BuTUA. B faHHOM KOHTEKCTe MOHOrpadpua ABNAETCA yHUKaNbHBbIM NPUMEPOM MEMKAYHAPOAHOMO CO-
TPYLHMYECTBA M NEPBbIM B CBOEM pofe NofoOHbIM TPYLOM, 3aTparMBaroLLUM KpaiiHe aKTyalbHble ona
BCEX rOCyJapCTB PermoHa BONpoChbl KOHCTUTYLIMOHHOMO NpaBocyAMA. ABTopammn ABNAKOTCA NpeacTaBu-
Tenn 11 rocypapcts: Apmenuun, AsepbaiigkaHa, benapycu, KasaxcraHa, KbiprbizctaHa, Mongosbl,
MonbLun, Poccuiickoii Pepepaunn, TapgmnknctaHa, YkpauHbl, Y3bekuctaHa. ABTopbl — BUfHble cre-
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LMaNMUCTbl KOHCTUTYLLMOHHOMO NpaBa, NMPU3HaHHbIE Kak B HayYHbIX-MPaKTUYECKMX Kpyrax CBOUX CTpaH,
Tak U Ha MexayHapoJHOI apeHe.

WccnepoBaHuto onbiTa yKasaHHbIX CTpaH npefLlecTByeT BBefeHue, obobLiatoliee pesynbTaTtbl
MeAyHapogHOro npoekTa, rae asTop A. 3anecHbl obpalllaeT BHUMaHME YyuTaTensa Ha pAf BOMpPOCOB,
nccneayembix B paMmkax MOHorpadum — yCTPOMCTBO KOHCTUTYLLMOHHOIO CyAa B KamAOM U3 yKa3aHHbIX
rocyfapcTe, npesanvpyroLLas Moaenb KOHTPOA NpaBoBbIX HOPM (aMepuKaHCKaa Moaenb U Tak Hasbl-
Baemaa «Mogenb Kenb3eHa»), BNMAHWE MECTHOMO CMeLUEUYECKOro KOHTEKCTA Ha KOHCTUTYLMOHHbIE
WHCTUTYTbI, BAMAHME MOCTCOBETCKOrO MeHTanuTeTa, Aeduumra AeMoKpaTtuv U NO3WLMK rnaB rocy-
[apCTB Ha hopMUpoBaHune 1 PYHKLUOHMPOBAHWNE UHCTUTYTOB KOHTPONA KOHCTUTYLLMOHHOCTU NpaBa,
POb KOHCTUTYLMOHHbIX CY0B B BOCMPUATUM NpaBa M CYLLLHOCTb WX PELUEHWI Kak WCTOYHMKA rocy-
[ApCTBEHHOMO 3aKOHOJATENbCTBA, UMEOLLLEro 06A3aTENbHYO CUMY A1A FOCYAAPCTBEHHbIX 3aKOHOTBOP-
YECKMX OpraHoOB W OpraHoB NMpuMeHeHusa npasa. [lpumeyaTenbHo, 4TO CybbeKTMBHbIE dhakTopbl pac-
CMaTpMBarOTCA aBTOpamm HapAgy ¢ 06beKTUBHbBIMU, YTO NPULAET UCCNESOBAHUIO CUCTEMHbI XapaKkTep
W MOAHOTY M MO3BONAET COCTaBUTb MHEHWE O KOHCTUTYLMOHHOM MpPaBOCYAUN B MOCTCOBETCKUX rOCy-
[ApCTBax Kak O KOMMNEKCHOM ABMEHUMN.

B moHorpacun noppobHo ocBellatoTCA MPefbICTOPUA U 3IBOMIOLMA KOHLENUWUM BHenapna-
MEHTCKOIr0 KOHTPONA KOHCTUTYLIMOHHOCTM NpaBa, NPeAnocbikn popMMpoBaHnA pasnnyHbIX MOAENei,
6e3 yero HeBO3MOKHO 6bin0 bbl COCTaBUTL NPEACTaBNeHNEe O TOM, B Kakoli hopme eBponeiickas Mo-
OeNb KOHTPONA KOHTUTYLMOHHOCTU MpaBa, U3HayvalibHO MpUCYLLAasA 3anafHbiM rOCyAapcTBam, MOMET
MPOABNATLCA B MOCTCOBETCKUX rOCYAapcTBax, re KOHCTUTYLMOHHOE npaBocyane hopMUpoBanoch B
90-ble roapl npoLunoro Beka. [oBopA 0 KOHCTUTYLMOHHOM NPaBOCYAUN MOCTCOBETCKUX FOCYJapPCTB Ha
choHe mofenbHbIX pelleHunii B cdepe BHenapnaMeHTCKOro KOHTPONA KOHCTUTYLIMOHHOCTK npasa, .
lLlnmaHek cnpaBefnvBO OTMEYaEeT, YTO BHEMapiaMeHTCKUII KOHTPO/Ib KOHCTUTYLLMOHHOCTM MnpaBa U3-
MEHWUN PYAVMEHTbI KOHCTUTYLLMOHHOMO CTPOA, J06aBMB LLEEHHOCTU 3HAYEHUIO KOHCTUTYLUW U npaBy B
LLeNIOM; BOCCTaHOBUB MPUHLMMbI U LLEHHOCTU, U3MEHAA TeM caMbIM Cyrybo no3nMTMBUCTCKOE BUAEHUE
npaea. PaBHO crnpaBefMBoO U TO CyMAeHWe, YTO BOCMPUATUE alanTUPOBAHHON KeNb3eHCKO Mopenm
Ha npumepe KoHcTUTyuMoHHOrO cyna epmaHuy B 6ONbLUMHCTBE rOCYAapCcTB, paccCMaTpuBaeMbIX B MO-
Horpadpum (c yyetom ocobeHHoCTell moaeneii B KasaxctaHe n KbiprbidcTtaHe), Hepa3pbIBHO CBA3AHO C
BUJEHMEM Mpouecca [eMoKpaTu3alum rocyjapctBa M pofin KOHCTUTYLMOHHbIX CyLOB B KOHTpone
KOHCTUTYLLMOHHOCTM MpaBa U B NpakTUyeckom obecneyeHun BepxoBeHCTBa npasa B Lenom. MHTepec-
HbIMW ABNAOTCA BbIBOAbI aBTOPOB O TON HeoOblualiHO BaHOI POy KOHCTUTYLLMOHHbIX CYf0B, KOTOpas
cBA3aHa C ohMLMaNbHON TPAKTOBKOI KOHCTUTYLUW W Pa3BUTUEM MONOMEHUI KOHCTUTYLMU, Hapagy C
Hanbonee 3HaYMMbIM OrpaHuyeHnem B cdepe PyHKLMOHMPOBAHUA KOHCTUTYLMOHHBIX CyL0B, 3aK/to-
YaroLLLEMCA B UX MOMMTU3ALMMN U BOCMIPUATUM Kak OpraHoB, NPUHUMAIOLLUX yHacTve B hopMMpPOBaHMM
MONUTUKM rocypapcTBa.

MpoBeneHve nccnepoBaHnA U NOAroTOBKa MOHOMpadun Mex AyHapOAHbIM KOEKTUBOM aBTOPOB
cpenana BO3MOMHbIM feTanbHOe pacCMOTPEHME OMbiTa KOHCTUTYLIMOHHOMO NPaBOCyAUA B BECATU MOCT-
COBETCKMX rocypapcTeax — ApmeHun, AsepbaiipmaHe, benapycu, KasaxcraHe, Kbiprbisctane, Mongose,
Poccwiickoii depepaunn, TapmukuctaHe, YkpanHe, Y3beknctaHe, 3aBeplLuatolLLieeca CpaBHUTENbHbIM
aHanM30M U BblAABNEHNEM Kak 0COBEHHOCTel, Tak N 0BLLUX 3aKOHOMEPHOCTEN, CBA3aHHbIX C (PYHKLMO-
HUPOBaHMEM U PO/bIO KOHCTUTYLMOHHbIX CyJOB B AaHHbIX rocygapcrsax. B yacTHocTu, KoHcTatu-
pyeTtca TOT paKT, YTO C TOYKM 3PEHUA 3aLLUTbl BEPXOBEHCTBA KOHCTUTYLUU, NPEXAe BCEro — 3aluThbl
npas 1 cBobOA, TMYHOCTM, KOHCTUTYLLMOHHOE NPaBOCYANE Ha NPaKTUKe OTMYaeTCcA OT MOLENbHbIX pe-
LeHWi 1 onpepeneHnii LOKTPUHbI U Hepepko bbiBaeT HEI(P(PEKTUBHBIM. DTO ABNEHUE, OAHAKO, LUN-
POKO NpPOABNAETCA B roCyjapcTBax COBPEMEHHOIro MMpa, NMOCKONbKY KOHCTUTYLMOHHOE npaBocyiue,
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npu3BaHHOE 3aluMLLaTh NpaBa M cBoboAbl YenoBeKa — Kak BbICLLYHO MPaBOBYH LLeHHOCTb, YacTo «Me-
LLaeT» yrpaBneH4YecKoi AeATenbHOCTH, OTKyAa 1 bepeT Havyano NonuTMU3aL A KOHCTUTYLMOHHbIX CYy0B,
YacTo NPUBOAALLAA K Kpu3ncy. B moHorpadpum petanbHO oueHMBAETCA MpaKkTUKa KOHCTUTYLMOHHOIO
npaBocyaua B obnactu peanusauuu nNpuHUMNa pasfeneHHoli Bnactu u cbanaHcMpoBaHHOW Bnactu,
nopyepkunBaetca obLLan ana MHOrMX rocyapcTB CUTyaL A, rae KOHCTUTYLMA 6a3upyeTca Ha NpuHLMne
pasfeneHus Bnacteil, Ho He NpefycMaTpuBaeT Ux paBHoBecuA. B Takoii cucteme JOMUHMPYHOLLYHO MO-
3UuMI0 B yCTpOIiCTBE rocypapcTBa Bo3naratoT Ha [lpesmpeHta, u npu nopgobHol rnaBeHCTBYHOLLLel
KOHCTUTYLMOHHOI ponu (Kak B AsepbaiipmaHe, benapycu, Poccuiickoii depepauun, Kasaxcrare, Tag-
MUKNCTaHe, Y36eKkncTaHe), oHa BPAL I MOMET MOABEPraTbCA COMHEHWUIO KOHCTUTYLMOHHBIM CYAOM,
KOTOpbIii Takxe 0bA3aH NoATBEPKAATb AaHHbIE LEHHOCTM, KaK 3TO U NMPOUCXOAUT B eliCTBUTENBHOCTH.
MHTepecHbIMM B JaHHOM KOHTEKCTe ABNAIOTCA Te U3MEHEHWA, KoTopble npousolnn B KasaxcraHe u
KblprbisctaHe v NnpuBeny Kk 3ameHe KOHCTUTYLMOHHBIX CY0B APYrMMM OpraHamm, a Takme CyLLLeCTBeH-
HbIM pacLUMpeHneM MOAHOMOYMIA U NpU3HaHWeM HeobxoaumocTun BoenedeHna KoHctutyumonHoro Cy-
na ApmeHumn B cTabunusaumio yCTpOCTBa rocyaapcTBa: KOHCTUTYLMOHHbIe nsmeHenna 2015-ro ropa
o3HameHoBanucb npepoctasneHnem KoHcTutyunonHomy Cyay Takmx MOAHOMOYMIA, Kak peLLeHne KOM-
METEHLMOHHbIX CMOPOB MEMAY KOHCTUTYLMOHHBIMM OpraHamMu rocyfapcrsa, OLEeHKa COOTBETCTBUA
KoHcTuTyumm npoekta usmeHeHuii KoHcTMTyumm, a Takke cootBetctBuA KOHCTUTYLUM BOMPOCOB, Bbli-
HOCUMbIX Ha pedpepeHayM, UAKN NPEBEHTUBHBIN KOHTPONIb KOHCTUTYLMOHHOCTU 3aKOHOB, MHULMKUpPYe-
mblIx [Mpe3npeHtom. ABTopom A. MaHacaH ([popekTtop Akagemun toctuuum Pecnybnukn Apmenus, [lo-
LEeHT Kadpefpbl KOHCTUTYLMOHHOMO NpaBa EpeBaHCKOro rocynapCTBeHHOro yHuBepcuteTa) NpoBefeH
LeTanbHelilunii aHanu3 3akoHopatenbHoii nosuuun KoHctutyumoHHoro Cyna ApmeHun, B3aMOOTHO-
LUEeHWIA C ApyrMmMn opraHamu rocyfapCTBEHHOW BnacTu, NPaBOBOro xapakTepa W 3aKOHHOW cunbl pe-
weHunii KoHctutyumonHoro Cypa Kak opraHa KOHTPONA MpaBOBbIX HOPM, MHOTME [pyrve acnekTbl
KOHCTUTYLLMOHHOIO NpaBocyama ApmeHun. ABTop crnpaeenimBo oTMmeyaeT, 4To KoHctutyumonHsblii Cyp,
ApmeHVM npotLuen Jonruii NyTb CTaHOBNEHWA, U KOHCTUTYLIMOHHOE MpU3HaHWE ero cratyca B HacToA-
LLee BpeMA ABNAETCA Pe3yNbTaToM TOI PoNin, KOTOPYHO, C yHETOM MHOMMX YKa3aHHbIX BbiLLE OrpaHuye-
HUiA, KoHcTUTyumoHHbI Cya, Tem He MeHee, CMOr CbirpaTb B pa3BUTUW NpaBa, YTBEPMAEHNN KOHCTU-
TyLMOHaNM3Ma, HOBOIO KayecTBa KOHCTUTYLMOHHO-MPaBOBOMO MbILLEHNA U BEKTOPA KOHCTUTYLLMOHHO-
NpaBoBOIl MbICAN He TONbKO B ApMeHWK, HO 1 3a ee NMpepenamu.

Bukropusa OraHsH

Jouyenm raghedpsi meopuu u ucmopuu 2ocydapcmesa u npasa
EpesaHckozo eocydapcmserHo20 yHUsepcumema,

KaHOudam ropuduYecKux HayK
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«Pwupbip wpnwpwnwwniejwu wywntdhwih» ghnwgnpduwlywu hwunbup fudpwgpwywu
funphnipnp putwpynid £ dhwju wju ynebipp, npnup hwdwwwwwufuwund Gu unnpl upqwsd
wwhwugubphu:

Ujniebipu punniuynd Gu hbnpuwyh Ynunwlunwipu wnydjwjutpny, unnpwagpywsd pnewihu
wnwppbpwyny' fGYwpnuwghup hbn dhwuptu: <wunbund hpwwwpwlynn ynebpp wbwnp
gpwfunuytt fudpwgpwywu funphpnh wd Gpwouwynpybt ghrnwwu wunpdwu nibgnn
hwldwwywwwufuwu ninpunh dwutwagbnh Ynndhg:

<nnywdp Ywpnn £ ubipyuwjwgybip hwjtiptu, nnwbipbu Ywd wugitptu |Ggniutipny, wju wbwunp
E niubuw djnwi Gpyne |Gigniutipny dhusl jnp iinnhg pwnlugwé wdihnthwghp b tpbip |Ggyny dhusl
wwup hhduwpwn, gniuwynp [nuwuywp (714X960):

<nnywdubipht ubpyuwyjwgynud Gu hbnlyw| wnbuuhyuwlywu wywhwugubpp'

1) hnnwsdh ulygpnd upynd £ dbpuwghpp (guwnwntpny), hweonpn winnnud*  hbinph-
uwy(ubp)p wunu(ubip)p, wggwunw(ubp)p (gluwwmwnbpny), wjunthbn' hinhuwy(ubp)h ghnw-
Ywu wuwmhbwup, Ynsnidp, wotuwwmwuph Jwjpp, wwownnup.

2) koh alwswithp' A4.

3) wbipunh nuwugputipp' ybplphg 25 dd, ubipplpg 25 dd, we Ynndhg 25 dd, dwfu Ynndhg
20 du.

4) hwjbptu wpqwdph nwnwwnbuwlyp' GHEA Grapalat, nnwbptiu U wug ipbu owpdwdpubiph
nwnwwnbuwyp' Times New Roman.

5) hpduwywu nwnwswipp' 12.

6) dhounnnnwjhu hunbpdwyp' 1,5.

7) gapwdhyubph, wnwwlubph W uywpubph jwjungggniup® dhugl 125 dd.

8) hnnudubipp wipynid BU innnwwnwyny, wdku Eohu, mwnwswihp' 10, ugynud § wnpjniph hb-
nhuwyp, ybpuwghpp, hwwnpp, hpwwnwpwyniejwu wbnp, nwpbphdp (Jwdnyh nbwypnd' twlb
hwdwnpp) U op:

wunbund hnnwdubiph vwwgnniejniup sh Gupwnpnud fudpwgpwywu funphpnh hwdw-
dwjunypiniup htnhuwyubiph wbuwybwubphu:

Ujniebipt wuhpwdtion £ ninupyt; Upnwpwnwnnyewt wywnbdhwih ghnwhbunwgnunw-
Ywtu U dpwgpwdbpnqulwu woluwwnwupubph Yuqdwybpwdwu pwdhu (hwugh' <&, p. Gplwu
0054, dhpnwjjwuubiph 9, EiGYwnpnuwihu thnuwn' bulletin@justiceacademy.am, htinwfunu' 060 46 00
92):

Cwunbup fudpwgpwywu funphpnh Ynndhg hnnwdubiph wnwwgpniejwu Gpwofuwynpni-
pintup U Upnwpwnwunypjwi wywnbdhwih Ynndhg hnnwdubiph nwwgpniginiup Yuwmwnpynid
E wugbwp hhdnwupubipny:
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NOTICE TO AUTHORS

The Editorial board of scientific-practical journal «Bulletin of Academy of Justice» reviews only
the materials which meet the requirements below.

The materials are accepted with author's contact information, signed paper version, along with
the electronic one. The materials published in the journal should be reviewed by the Editorial board
or by a qualified specialist with relevant scientific degree.

The article can be submitted in Armenian, Russian or English, it should have an annotation in
the scope up to seven rows in two other languages and up to ten keywords in three languages, a
colour photo (714X960).

The following technical requirements are presented to the articles:

1) the title (with upercase) at the beginning of the article is indicated; in the next line should be
the name (s) of the author (s), surname (s) (with upercase), then the author (s) academic degree, title,
place of work, position;

2) page format: A4 paper;

3) text margins: above 25 mm, bottom 25 mm, on the right 25 mm, on the left 20 mm;

4) Armenian font - «GHEA Grapalat», Russian and English fonts - «Times New Romann;

)
)

5) The main font size: 12;

6) interstitial interval: 1,5;

7) width of graphs, tables and pictures up to 125 mm;

8) the references are given in the footnote, on every page, font size: 10, the author of the
source, the title, the volume, the place of publication, the date (the number in the case of press) and
the page should be indicated.

The publication of articles in the journal does not imply the Editorial Board's agreement with
the views of the authors.

The materials should be sent to the RA Academy of Justice Unit of Organization of Scientific
Research and Programmatic-methodological Activities (address: 9, Pirumyanneri str., Yerevan 0054,
RA, e-mail: bulletin@justiceacademy.am, tel.: +374 60 46 00 92).

The Guidelines for publishing articles by the Editorial board of the Journal and publishing are

made free of charge.
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K CBEJEHUIO ABTOPOB
PepakunoHHasa Konnerma Hay4yHoO-MpaKTU4eckoro kypHana «BecTHuk Akagemuun tocTuummn» pac-

CMaTpUBaET TONbKO MaTepuarbl, OTBeYatoLLLe NpUBELEHHbIM HUMe TpeboBaHUAM.
Matepuanbl npuHumatoTcA B OymMamHOM BapuaHTE C KOHTAKTHbIMW JaHHbIMA W MOAMMUCHIO
aBToOpa, BMecTe C 3NeKTPOHHbIM BapuaHToM. Matepuanbl, nybnavkyemble B }ypHane, QOMKHbI UMeTb
oT3bIB Pegxonnerun mnu peueHsnio crneuuanucta CoOTBETCTBYHOLLLE 0bnacTu, UMEIOLLEro yYeHyto

CTENEHb.

CraTba MOMET ObITb npegcrasieéHa Ha apMAHCKOM, PYCCKOM WUIN aHIrMNIiCKoM A3blKE, OO0JIHHa
MMETb aHHOTaUWUKO B obbeme A0 CeMun CTPOK, 00 OECATU KNHOYEBbIX CNOB Ha TPEX A3blKaX, LBETHYHO

coTorpacputo (714X960).
K ocpopmnenuto ctaTbn npegbasnaAloTCA CneaytoLme TexHn4eckne TpebosaHua:
1) B Hayane cTaTby yKa3bIBaeTCA 3arnasue (3arnaBHbiMM OyKBamu), Ha CnepytoLLeil CTPOKE UMA

(umeHa), damunua (dpammnum) aBTopa (aBTOPOB), yYeHas CTemeHb, 3BaHWE, MeCTO paboTbl, 3aHW-

Maemas [ONIKHOCTb;

2) popmart cTpaHuLbl — A4;

3) nona: BepxHee — 25 MM, HUKHee — 25 MM, npaBoe — 25 MM, nesoe — 20 mwm;
4) wpudT pna apmanckoro asbika — GHEA Grapalat, pna pycckoro u aHrnuiickoro A3bIKOB -
Times New Roman;

5) pasmep wpudra - 12;

6) MEXCTPOYHbIil MHTepBan - 1,5;

7) wupuHa rpadukos, Tabnuu, u pucyHKoB — fo 125 mm;
8) ccbinkn cTaBATCA NOJ, TEKCTOM Ha KamAoW cTpaHuue (B cHockax), pasmep wpudrta - 10,

YKa3bIiBa€TCA aBTOP UCTOYHUKaA, 3ariaBnue, TOM (Homep nepnogn4yecKkoro I/I3,El,aHVIFI), MECTO n ropa I'Iy6ﬂl/|—

Kauuu, cTpaHuua.
Mybnukauma crateii B MKypHane He npepnonaraet cornacua pefaKkLOHHOrO CoOBETa C MHEHUEM

aBTOPOB.

Martepuanbl cnepyet Hanpasnatb B OTaen opraHusauuy Hay4HO-UCCNefoBaTeNbCKUX WU MPOr-
pamMmHO-MmeTofmyeckux pabot Akagemum toctuumn PA (appec: PA, r. Epesan 0054, yn. MNupymanHepu

9, an. nouta: bulletin@justiceacademy.am, tenecpon: +374 60 46 00 92).
PeueHsunposaHue crateii Pepkonnerueii mypHana, a Takie ux nybnumkauus, ocCyLLLeCTBAAOTCA

6e3803Me34HO.
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