2U8UUSULD ZULMUMESNR@3NRL  REPUBLIC OF ARMENIA PECITYBJINKA APMEHWA

ISSN 2579-2806

EUULVEEGT

Upnupunuunmpjut wjunbdhugh

BULLETIN

of Academy of Justice

BECTHHUK

AxamemMuu 1oCcTULIAN

apSuaNrouvuuuu 2zULEU SCIENTIFIC - PRACTICAL JOURNAL HAVYYHO - ITIPAKTUYECKUA XXYPHAJI

2021




o
S

A

'.A‘% urtururUSnNr@3UL UbMUsUnU / ACADEMY OF JUSTICE / AKALEMUA OCTULNA

o
\%\\\J 38Uy, .
3 ¢

FULPGM UMUMULTHUSNRE3UL WHUYSUPU3P

Ne 2 (6), 2021

<pduwnhp b hpwwnwpwyhps' << wppupwnwwngwy wjwnbdhw:
Cpwwnwpwynd | <K wpnwpwnwwnniypjut wwuwnbdhwgh
ghnwlwt junphpnh Gpuztuwynpnipywdp:

Cwunbut pungplyywé £ ££ pwpédpwgnyu npuwyuwynpiwt Yndhnbh uwhdwwé
nnjunpuljwi b pEjuwdniwljwu wnbtwlununyeniuubph hpduww wpnyniupubpp b
npnypRutph hpwwmwpwldwu hwdwp pupniubh Yuwppbpwwu ghnwlwu

hpwwwpwynipyniuubph gnigwynud:

hUPUSTUUUL iNPLAR DY
Qfuwynp fudpwghp’
Unwptpywt Ukpgb)
hpwywpwuwlwu ghnniejniuubph nnywunnp, wypndbunp,
LL wpnwpwnwnnijwt wywnbdhwih ntyunnnp

Yjuwynp fudpwgph nbnuyw’

Cwjpwybunju Upnwn
hpwywpwuwlwu ghnniejniuutiph pGYuwént, nngbiuwn,
LL wpnwpwnwunnijwt wywnbdhwih wypnnblwunp

hudpwgpwyw funphpph pwpwnniqup’
bupwjbpywu Yunpg
hpwywpwuwlwu ghnniejniuutiph pGYuwént, nngtiun, <L wpnwpwnwwniejwu wywntdhwh
ghunwhbunwgnunwywu b dpwgpwdbennulwt woluwwmwupubiph
Ywqdwybpwdwu pwdup nGYwywn

hdpwgpulwt fjunphpnh winwdubp

UyEwnhuywa Ywhpwd
hpwywpwuwlwu ghnniejniuttph nnywnnp, ypndbunp, Gplwup wEnwwu hwdwjuwpwup
punuwpwghwlwu hpwyntuph wdphntuh wpndtiunp
“YHhipwunywu Uwdybg
hpwwpwuwlwu ghnniejniuutiph nnlyunp, ypndtiunp, Gpuwup wsnwlywu hwdwuwpwup
ppbiwlwt nuwnwywpnigjwu b Yphdhuwihunhlwih wdphnup dunhs
Gughpwpjwtu Ywhb
hpwywpwuwlwu ghnnieniuubph nnywunnp, ypndbunp,
LL wpnwpwnwunnijwt wywnbdhwih nyunnph funphpnwywu

PULREN UMPHUAUUSNR(EG8SUL UMUMEUNUSH, Ne 2 (6), 2021
BULLETIN OF THE ACADEMY OF JUSTICE, Ne 2 (6), 2021
BECTHUK AKAOEMUW FOCTULINN, Ne 2 (6), 2021



B,

\\-
A

) A
urturutusnie3ut U4usUnU / ACADEMY OF JUSTICE / AKALEMUA KOCTULNN ;Niﬁl

(’;
i

lunipaniywu Upwnwybu
unghninghwwu ghwnieiniutbph piluwsént, <L wpnwpwnwwnipjwu wywnbdhwh
htnwniunigdwt U SS nbwywpuwdbunp nEYwywnp

Cwipnipjnityjuw Fwghy
hpwywpwuwlwu ghwnnigniuutiph nnlunp, ypndbiunn,
Cwjwunwuh Lwupwwbwnnie)ntu

<nyhwuuhuyjwu <nyhwuubu
thhihunthwjwYwu ghwnnyeniuutipnh pEHUWSNL, nngbuw, N thhihunthwniejwt wWwwndnipjw,
wbunpjwu W npwdwpwuniejwu wdphnup nngbiuwn

<nyhwuuhuyjwt Ywhb
hpwywpwuwlwu ghnnieniutph nnywnnp, ypndbunp, Gplwup wEnwywu hwdwjuwpwup
pwnwpwghwlwu nwunwywpnijwu wdphnuh Jwnhs
Nwqhujwu Fwghl
<4 FUU wywnbdhynu, ppwwpwtwlwu ghunniejniuutiph nnyunp, ypndtiunn,
Gpuwuh wEnwywu hwdwuwpwuh hpwywghwnyewu dwynyinbinh nbGlwu

Utnpywu Ukpgby
hpwywpwuwlwu ghnniejniuutiph pYuwsént, nngtiun, Gplwuh whEnwywu hwdwjuwpwup
pwnwpwghwlwu nwwnwywpnipjwu wdphnuh nngbuw,
<< gffuwynp hwpluwnhp Yuwnwnpnn
Unbhwiywt Ywhb

hpwwpwuwlwu ghnnieniuutiph nnlunp, ypndbiunp, Gpuwup wsnwlywu hwdwuwpwuh
Gypnwwlwu b dhowagwiht hpwyntuph wdphnup dunhs

dwnwpjwu Upenip
hpwwpwuwlwu ghwnnieniuutiph nnlunp, ypndbiunp, Gpuwuh wEnwlywu hwdwuwpwuh
whwnniejwu U hpwyniuph wbunypjwu nt ywwdniejwu wdphnuh wypndbiunp, <L
Uwhdwuwnpwwt nwwnwpwuh nwwnwynp

LbEnjwu Guphy
pwnwpwwu ghwunnieintuutph nnywnnp, ypndbunp, Gpuwup yhwnwlwu hwdwjuwpwuh
pwnwpwlwu huunphwnnunubiph b gnpdpupwgutiph wdphnuh Jwnhs

hudpwgpwlw fjunphpnh onmwpbpypjw wunwdutp®

Pwjdinnhtiw Ruinipb)
hpwywpwuwlwu ghnniejniuutiph ptyuwént, Twquiuunmwuh <wupwwbinniejwu
glipwgnyu nwwnwpwuhtu Yhg wpnwpwnuwwnniejwu wlywntdhwh ntlyunnp

QGnnniuny dwbkpp
hpwywpwuwlwu ghwnntejniuutiph nnlunp, ypndtiunp, Pjwnnwh wbnwwu hwdwjuwpwup
nwuwnwynpubiph, nwwmwpwuubph, nwwnwuwgniejwu b wpnwpwnwwnyEwu
hwuwnwwnnieiniuutiph w2luwwmwyhgubiph yepwwywwnpwundwu b
npwywynpdwt pwpdpwgdw huunpwnnunh wntuopbiu

PULAEN UMHUMAUAUSNR(ESUL UMUEUNUSh, Ne 2 (6), 2021
BULLETIN OF THE ACADEMY OF JUSTICE, N2 2 (6), 2021
BECTHUK AKAOEMUW HOCTULINN, Ne 2 (6), 2021

<

2’



o
\%\\\»( 38Uy, .
3 ¢

&
<

9 Y
3 | WS
;Niﬁlfzé urturutuSnir@E8uL UMUsUNhU / ACADEMY OF JUSTICE / AKALEMUA HOCTULNN

GponyY Ywbumhu
hpwywpwuwlwu ghwnnteniuuph nnlunp, ypndtiunp, «Mtnwwunmwuh wpnwpwnwnnyjwi
whwmwlwu hwdwuwpwu» pwpdpwgnyu Ypeniejwt nwouwihu Yppwlwu
hwuwnwunniejwu Uwfuwgwh

Ln2hgyh Uhluwyhy
hpwywpwuwlwu ghnnientuubph nnywunnp, ypndbunp,
NWypwhtuw
Uwuwhuniu OYuwtiw
hpwywpwuwlwu ghnnteiniuutph nnlunp, ypndtiunp, Mnwwunmwuh Yrwouniejwu
nwwunwfuwqgntpjwl hwdwuwpwuh ntywunnnp
Uwninhpny Snikp
hpwywpwuwlwu ghnnientuubph nnywunnp, ypndtunp,
Qwquwhuunwuh <wupwwbwnnie)ntu
Unkuyn Gyqtup
Nhqpblunwuh <wupwwbnniejwu
glfuwynp nwunwuwgniejwu wywnbdhwih wbin
Utipquinhuny bpquih
hpwywpwuwlwu ghwnniejniuutiph pGYuwént,
Qwquwhuunwuh <wupwwbwnnie)ntu
LwniyhYy Lwnwyw
hpwywpwuwlwu ghwnniejniuutiph pYuwsént, nngbiuwn,
Ywnwywpdwu niypwhuwlwu nwypngh wnuoptu
Mnuwybtg dpwuhy Lunpbiw
Funpjwpehwjh Cwupwwbunnyejwu
wpnwpwnwunijwu wywnbdhwih wuoptu
Uwpynt Hthwuw
hpwywpwuwlwu ghnniejnituubph nnywunnp, ypndbunp, Uninnwih <wupwwbinntejwu
Wnnwpwnwwnyejwu wqgqwjht huunhuninh wnuopbiu
Ouhzsnily Lhynjwy
hpwywpwuwlwu ghnnieniuubph nnywunnp, Nhypwhuwjh
nwwwynputinh wqqwjh nwnngh nbijnnp

ISSN 2579-2806
© Upnwpwnwunnipjwt wjwnbdhw, 2021

PULREN UMPHUAUUSNR(EG8SUL UMUMEUNUSH, Ne 2 (6), 2021
BULLETIN OF THE ACADEMY OF JUSTICE, Ne 2 (6), 2021
BECTHUK AKAOEMUW FOCTULINN, Ne 2 (6), 2021 3



9
5 | Yo
urtururuSnhe3ut uuwuntsuhU / ACADEMY OF JUSTICE / AKADEMUA KOCTULUN éﬁ\llilf.ﬁ?

BULLETIN OF ACADEMY OF JUSTICE

Ne 2 (6), 2021

Founder and Publisher: Academy of Justice of Armenia.
Recommended for publication by the Scientific Council
of Academy of Justice of Armenia.

By the decision of the Supreme Certifying Committee of the Republic of Armenia, the Journal
is included in the list of scientific publications provided for the publication of the main
scientific results of dissertations for the degrees of Doctor and Candidate of Science

EDITORIAL BOARD

Chief Editor:

Arakelyan Sergey
Doctor of Legal Sciences, Professor,
Rector of Academy of Justice of Armenia

Deputy Editor-in-Chief:

Hayrapetyan Ashot
Candidate of Legal Sciences, Associate Professor,
Vice-Rector of Academy of Justice of Armenia

Secretary of the Editorial Board:
Israyelyan Gevorg

Candidate of Legal Sciences, Associate Professor,
Head of the Unit of Organization of Scientific Research and
Programmatic-Methodological Activities of Academy of Justice of Armenia

Members of the Editorial Board:

Avetisyan Yahram
Doctor of Legal Sciences, Professor, Professor of Chair of Civil Law
of Yerevan State University

Dilbandyan Samvel
Doctor of Legal Sciences, Professor, Head of Chair of Criminal Processing and
Criminalistics of Yerevan State University

Engibaryan Vahe
Doctor of Legal Sciences, Professor,
Advisor to the Rector of Academy of Justice of Armenia

PULAEN UMHUMAUAUSNR(ESUL UMUEUNUSh, Ne 2 (6), 2021
BULLETIN OF THE ACADEMY OF JUSTICE, N2 2 (6), 2021
BECTHUK AKAOEMUW HOCTULINN, Ne 2 (6), 2021



R\l

| PR
I'.A‘i urtururUSnNr@3UL UbMUsUnU / ACADEMY OF JUSTICE / AKALEMUA OCTULNA

Ghazinyan Gagik
Full Member (Academician) of the National Academy of Sciences of the Republic of Armenia, Doctor
of Legal Sciences, Professor, Dean of Faculty of Law of Yerevan State University

Harutyunyan Gagik
Doctor of Legal Sciences, Professor,
Republic of Armenia

Hovhannisyan Hovhannes
Candidate of Philosophical Sciences, Associate Professor of Chair of History,
Theory of Philosophy and Logic of Yerevan State University

Hovhannisyan Vahe
Doctor of Legal Sciences, Professor, Head of Chair of Civil Procedure
of Yerevan State University

Keryan Garik
Doctor of Political Sciences, Professor, Head of Chair of Political Institutions
and Processes of Yerevan State University

Khurshudyan Artashes
Candidate of Sociological Sciences, Head of Distance Learning and
IT Department of Academy of Justice of Armenia

Meghryan Sergey
Candidate of Legal Sciences, Associate Professor of Chair of Civil Procedure of Yerevan State
University, Chief Compulsory Enforcement Officer of the RA

Stepanyan Vahe
Doctor of Legal Sciences, Professor, Head of Chair of European and
International Law of Yerevan State University

Vagharshyan Artur
Doctor of Legal Sciences, Professor of Chair of History and Theory of State and Law of Yerevan
State University, Judge of the Constitutional Court of the RA

Foreign Members of the Editorial Board:

Baymoldina Zauresh
Candidate of Legal Sciencies, Rector of the Academy of Justice
under the Supreme Court of the Republic of Kazakhstan

Ershov Valentin
Doctor of Legal Sciencies, Professor, President of the Federal State Educational Institution of
Higher Education "Russian State University of Justice"

Godunov Valeriy
Doctor of Legal Sciences, Professor, Director of Institute for Retraining and Qualification Upgrading
of Judges, Prosecutors and Legal professionals at the Belarusian State University

PULREN UMPHUAUUSNR(EG8SUL UMUMEUNUSH, Ne 2 (6), 2021
BULLETIN OF THE ACADEMY OF JUSTICE, Ne 2 (6), 2021
BECTHUK AKAOEMUW FOCTULINN, Ne 2 (6), 2021



SRSl
x\‘?\\ "
R

urtururuSnre3UL UMUrsUnU / ACADEMY OF JUSTICE / AKALEMUA OCTULINA §

o

0
%

Kapinus Oksana
Doctor of Legal Sciences, Professor, Rector of University
of the Prosecutor's Office of the Russian Federation

Kaudyrov Tolesh
Doctor of Legal Sciences, Professor,
Republic of Kazakhstan

Kolenko Evgeniy
Head of Academy of the Prosecutor General's Office
of the Republic of Uzbekistan

Loshytskiy Mykhailo
Doctor of Legal Sciences, Professor, Ukraine

Merzadinov Ergali
Candidate of Legal Sciences,
Republic of Kazakhstan

Naulik Natalia
Candidate of Legal Sciencies, Assosiate Professor,
Director of the Ukrainian School of Management

Onishchuk Mykola
Doctor of Legal Sciences,
Rector of National School of Judges of Ukraine

Posavec Franic Andrea
Director of Judicial Academy
of the Republic of Croatia

Sarcu Diana
Doctor of Legal Sciences, Professor,
Director of National Institute of Justice of the Republic of Moldova

ISSN 2579-2806
© Academy of Justice, 2021

PULAEN UMHUMAUAUSNR(ESUL UMUEUNUSh, Ne 2 (6), 2021
BULLETIN OF THE ACADEMY OF JUSTICE, N2 2 (6), 2021
6 BECTHUK AKAOEMUW HOCTULINN, Ne 2 (6), 2021



urtururUSnNr@3UL UbMUsUnU / ACADEMY OF JUSTICE / AKALEMUA OCTULNA

BECTHWUK AKAJEMUN FOCTULLIUN

Ne 2 (6), 2021

)’qpe,u,uTenb U n3gatenb - AKa.,IJ,eMVIﬂ HOCTULNN Apmel-wm.
PeKOMEHAOBaH ansa ny6nm<au,uu YuyeHbim coBeTom AKa,IJ,eMIrWI HOCTULNN ApmeHuu.

Pewennem Bbicweii atrectaunoHHoii komuccun Pecny6nuku Apmenuns (BAK PA) xypHan
BIItoYeH B [lepeyeHb HayYHbIX N3AaHNii, NpeayCMOTPEHHbIX AnA ny6nuxkauum
OCHOBHbIX HayYHbIX pe3ynbTaToB AUCCEpTalLmii Ha cCoMCKaHue

y4YeHbIX cTeneHeii JOKTOpa U KaHauaaTa Hayk.

PEOAKLWUOHHAA KOJUIETNA

lmaBHbIii pepakTop:
ApakensH Cepreif

AOKTOP OPUANYECKNX HayK, Npodheccop, peKkTop
Akagemmn toctuummn ApmeHnm

3amecTuTenb rnaBHOro pegakropa:

AlipaneTsiH Awort
KaHaupaaT FopUaMYECKUX HayK, [OLEHT, NPOpPeKTop
Akagemun rocTuunm ApmeHun

CekpeTapb pefakuMoHHOW Konnerum:

WUcpaensu lesopr
KaHaupaT IopUANYECKUX HayK, [OLEHT, PyKOBOAMTEND
oTAena opraHu3aLny Hay4HO-UCCNeAoBaTeNbCKUX U NPOrPaMMHO-METOANYECKNX

pabot Akagemuun rocTuL M ApmeHum

YneHbl pepakuuoHHOl Konnerum:

ABeTucsaH Barpam
AOKTOpP HOPUAMYECKNX HayK, Npodieccop kadenpbl rpamjaHCKOro npasa
EpeBaHcKoro rocygapcTBeHHOro yHmsepcuteTa

ApyTionsaH laruk
OOKTOP OPUAMYECKNX HayK, npodheccop
Pecnybnuka Apmenua

BarapwsaH Aptyp
LOKTOP HOpUAMYECKNX HayK, npodpeccop Kadpenpbl TEOPUM U UCTOPUM rocyAapcTea U npasa
EpeBaHckoro rocypapcTBeHHoOro yHusepcuTera, cyaba KoHcTUTyuMoHHoro cypa PA
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Ounbanpan Cameen
OOKTOP OPUAMYECKNX HayK, npodpeccop, 3aBefytoLLmnii Kadenpoii yronoBHoro npotiecca u
KpuMnHanucTuku EpeBaHcKoOro rocysapCTBeHHOro yHMBepcuTeTa

Enrn6apsH Bare
AOKTOp FOPUAMYECKUX Hayk, npodbeccop,
COBETHUK peKTopa Akafemun roctuuun ApmeHum

Kasunsan larnk
aKagemnk HaunoHanbHol akagemun Hayk Pecnybnmku ApmeHus, JOKTOP FOPUANYECKUX HayK,
npodpeccop, aekaH dakynbTeTa npasosefeHna EpesarHckoro

rocyapCTBeHHOro yH1BepcuTeTa

KepsaH lNapuk
AOKTOP MONUTUYECKMX HayK, Npodpeccop, 3aBefyroLmnii kadeapoii NONUTUYECKUX MHCTUTYTOB U
npoueccos EpeBaHcKOro rocygapcTBeHHOro yHmBepcureTa

MerpsaH Cepreii
KaHAMOAT HOpPUAMYECKUX HayK, BOLEHT Kadeapbl rpampaHckoro npouecca EpeBaHckoro
rocyapCTBeHHOro yHuBepcuTeta, [ naBHbI NpuHyAuUTenbHblii ucnonHutens PA

OsaHHucsH Bare
LOKTOP OpUAMYECKNX HayK, Npodpeccop, 3aBefyroLLmnii kKadeapoii rpaxaaHcKoro npouecca
EpeBaHcKoro rocygapCcTBeHHOro yHMBepcuTeTa

OBaHHucaH OBaHHecC
KaHAnpat unocodpckmnx Hayk, AOLEHT, JOLEHT Kadeapbl UCTOPUK, TEOPUM
¢punococpum n normku EpeBaHcKoro rocyaapcTBeHHOro yHuBepcuTeTa

CrenansH Bare
OOKTOP OPUAMYECKNX HayK, npodpeccop, 3aBefytoLmnii kKadeapoii eBponeicKoro u MexayHapoLHOro
npaea EpeBaHcKOro rocysapcTseHHoOro yHusepcuteTa
XypwyaaH Apraluec
KaHAMpaT COLMONOrNYECKNX HayK, PYKOBOAWTENb AenapTameHTa AMCTaHLMOHHOro obyyeHns u
MHPOPMaLMOHHbIX TeXHONOrNiA AkageMumn rocTUuLMn ApmeHnm

MHOCTpaHHbIe Y/1eHbl pe,u,al(u,uouuoﬁ Konnernun:

baiimonpguna 3aypelu
KaHaMpaT IopUANYECKNX HayK, peKTop AKagemun npaBocyama
npu BepxosHom cyne Pecnybnuku KasaxctaH

lonyHoB Banepnit

AOKTOP HOPUAMYECKNX HayK, Npodheccop, ANpeKTop yupexaeHna obpasosaHua «MHcTUTyT
NepenojroToBKM 1 NOBbILLEHNA KBanuduKaumm cyaeil, paboTHUKOB NPoKypaTypbl,

CY[I0B 1 yupemeHuii tocTuumm benopycckoro rocyaapcTBeHHOrO yHUBEpCUTETa»
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Epwos Banentun

LOKTOP OPUAMYECKNX HayK, npodpeccop, Npe3naeHT
depepanbHoOro rocypapcteeHoro obpasoBartenbHOro yupemaeHns Bbicluero obpasosaHua

«Poccuiicknii rocypapcTBeHHbIii yHMBEpCUTET NPaBOCYAUA»

Kanunyc Okcana
AOKTOP OPUAMYECKUX HayK, Npodheccop, PeKkTop
YHuBepcuteTa npokypatypbl Poccuiickoii ®Pepepaumn
Kayabipos Tonew
AOKTOpP FOPUAMYECKUX HayK, npodbeccop,
Pecnybnuka Ka3saxcraH
Konenko EBreHnii
HavyanbHUK AKagemMun reHepanbHol NPoKypaTypbl
Pecnybnuku Y3beknctaH
Nowmuknii Muxaunn
LOKTOP LOpUAMYECKUX HayK, npodpeccop, YKkpanHa
Mep3aguHos Epranu
KaHAMDAT ropuamnyecknx Hayk, Pecnybnuka KasaxcraH
Haynuk Hatanbsa

KaHAVAAT FOPUANYECKUX HayK, AOLEHT,
LUPEKTOP YKPanHCKO LLIKONbI ynpaBaeHus

OHuwyk Hukonaii
LOKTOP FOPUJMYECKUX HayK,
pekTop HaumnoHanbHoI LWKONbI Cypeit YKkpanHbl

Mocaeeu PpaHny AHgpea
OMPEKTOp AKagemmm FCTULUK

Pecnybnukun XopsaTus

Cobipry [lnana
AOKTOP FOPUAMYECKNX Hayk, npodbeccop,

ANPEKTOP HaLI,VIOHaﬂbHOFO MHCTUTYTa HOCTULNN PeCl'Iy6J'IVIKVI Mon,u,osa
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ALhudnr vUPrUSrh UNU NS

<wpqbiph’ puptingnn.

atiq k ubipyuwjwgynud «Pwuptp Upnwpwnuwwunigjwu wlywnbdhwih» ghunwgnpduw-
Ywu Gnwitgnt hwuntuh 6-pn hwdwpp, npntin ubpyuwjwgywsd tu hpwywghwnyejwdp
qpwnynn hwy b onmwpbpypjw htnhuwyubph nunwWuwuhpnyeyniuubpp’ ghnwywu deluw-
pwudwdp:

Cwunbiup htippwlwu hwdwpnw ubpyuwjwgywséd Jwutuwghwnwlwu ninnniejniuubinp
nwppbp U, wpdwpdynn ptdwubpp' fuhun puwgdwquu: Hpwup wnusynd Gu Jhowqqu-
Jhu hpwyniuphu, hwupwihtu hpwyntupht, dwutuwynp hpwyniupht, ppGwlwu hpwyniu-
phu W Yphdhuwinghwht, pwnwpwghwlywu nwunwydwpniejwup, wybwnniejwu W hpwyntu-
ph wnbunipjwup, dwutwghnwlwu ywunpwundwu b yspwwwnpuundwu hhduwhwp-
gtinhu:

<bnphuwyubipu hptiug htitnwgnunnigyniuubpnd wunpwnwpatip G Jwutwghwnwywu
dh owpp fuunhputiph, wqgwihtu W onmwnpbpypjw optiuunpnipjwu tbuwywu b gnpduwywu
wuwblywnubiph, uwwnwnpb] wpdbpwynp nhunwpynwdutip bW hwdGdwwmwlwu YGpindniejniu,
huswbu twl npw wpryniuputiph hhdwu Yypw ubipywjwgnb ppwyniuph qupqugdwu b
Ywwwpbijwgnpddwu wnwownlubp:

huswbu bwfunpnutipp, wjuwbu £ «Pwupbp Upnwpwnwwuniypjuu wlwnGdhwih»
ghunwagnpdtwlwu hwunbuph hGppwlwu hwdwpp, thnpébp £ Nt hp wnol npywd
fuunhpubpp. wjiu £ hpwunwpwyb] ghnwywu swihwuhoubpht hwdwwwwnwufuwu wp-
nhwlwu b dwutwghunwlywu hwdwjuph hwdwp ogunwlwp b wpdtpwynp nunduwup-
pniggniuubp: dunwh B3 hwunbup wju hwdwpp Lu unuly pupbipgwunyeywu ghpp sh
lhutiint. gbntnwéd ghunwlwu hnnjwdutipp U npwugnd wnyw Ggpwywgnypniuutinu ni
wnwownynientuubpp nwnuwint Gu hhduwpwpwjhu unp hGunwgnunieniuubph hwdwp:

Utipqty Unwpbywt
Upnwpwnuypnyaywt whwnbdhuyh nGlyynp
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BY THE CHIEF EDITOR

Dear Reader,
The 6™ issue of the trilingual scientific — practical journal "Bulletin of the Academy of

Justice" is introduced to You which presents the studies with scientific interpretation of

Armenian and foreign authors in the field of law.
This issue of the journal covers different professional fields and presented topics are
very diverse. They relate to issues of international law, public law, private law, criminal law

and criminology, civil proceeding, The theory of state and law, Initial and continuous trainings.
In their research, the authors have considered a number of professional issues,

theoretical-practical aspects of national and foreign legislation, made valuable observations

and comparative analysis as well as based on the results presented proposals for further

development and improvement of law.
Like the previous ones, this issue of the scientific-practical journal “Bulletin of the
Academy of Justice” Has been seeking to achieve its goals: to publish up-to-date, useful,

valuable studies for the professional community in accordance with scientific standards. | am
sure this issue of the journal will not be just a belle-lettres. The published scientific articles

and the relevant conclusions and proposals will become the cornerstone for new research.

Sergey Arakelyan

Rector of the Academy of Justice

15
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OT INMABHOI'O PEOAKTOPA

YBanaembili yumameno,

lMpencrasnaem Balemy BHUMaHWUIO oYepefHOI — LLECTOll HOMEP TPeXbA3bIYHOMO Hayy-
HO-MPaKTMYECKOro MypHana «BecTHUK Axkapemuu tocTuuUMU», Tae npeacTaBneHbl MCCnepo-
BaHMA C Hay4YHOI MHTeprpeTaLueil apMAHCKUX U 3apybeHbIx aBTOpoB B obnactu npasa.

lMpodpeccnoranbHble HanpaBneHuA, NpeacTaBleHHble B O4EPefHOM HOMEpe ypHana,
pasHble, TemaTuka — pa3HoobpasHa. OHM OTHOCATCA K BOMpOCaM MemAyHapofHOro rnpasa,
nybnMyHoro npa.a, YaCTHOrO Npasa, YroA0BHOMO NpaBa U KPUMUHONOT UM, FpaMaaHCKoro Cy-
AOMNPON3BOACTBA, TEOPUW rOCyAapcTBa M Npasa, NpopeccoHanbHO NOAroTOBKM U Nepenoj-
FOTOBKM.

B cBownx nccnepoBaHuAx aBTopbl paccmMoTpenu paj, NpodeccMoHanbHbIX BOMPOCOB, CBA-
3aHHbIX C TEOPETUHECKUMM M NMPaKTUHECKUMM acrekTamMmn HalVOHaNbHOTO U 3apybeMHoro 3a-
KOHOJaTenbCTBa, NPOBENN UCCNEeA0BAHNA U CPABHUTENbHbIN aHann3, a TakMe Ha OCHOBE 3TOro
NpeacTaBuUNN NPEANOXEHNA NO Pa3BUTUIO N COBEPLLEHCTBOBAHUIO NpaBa.

B paHHOM Bbinycke Hay4HO-MpaKkTU4YECKOro MypHana «BecTHuk Axkapemuun tocTuumMmn»,
Kak 1 B NpeablayLmnx, bbina npeanpuHATa NOMbITKa JOCTUYb MOCTABNEHHOW LEenn, a UMeHHO
- onybnunkoBaTb NonesHble, LLeHHble UCCNefoBaHNA AA COBPEMEHHOrO NPOteCcMOoHaNbHOro
coobLuecTBa B COOTBETCTBUM C HayYHbIMU CTaHJapTamu. YBepeH, 4To faHHblii HOMep XypHana
OyfeT He MPOCTO YTMBOM, a ONybMKOBaHHbIE Hay4Hble CTaTbl U BbIBOAbI C NPEAJIOKEHNAMM

CTaHyT OCHOBOW A1 HOBbIX UCCNEA0BaHWIA.

Cepeeli Aparxensatx

Pekmop Akademuu rocmuyuu
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UhQURIU3PUL hPUYNKRLL / INTERNATIONAL LAW / MEXYHAPOOHOE NMPABO

hRAUSHPLU SUS3ULU

MY nuipwpiwgnupyuwt hwdwuwpwoh 9<h dwpuuyghti dwipdhttiph
gnpéniubnipywt b (npwbiuwynpiph ptwgquwiyunnid nuypnwpiwquwt hulynnnipywt
b opptiwlwiinypyuwt wdpwwtindwt ghipwlwl wwywhnddwt pwdtp wywq
ghipwhuwnn

IZGAGINA TATYANA

Senior Researcher of the Department for Scientific Support of Prosecutor's
Supervision and Strengthening the Law in the Activities of Customs Authorities and
Transport at the University of Prosecutor’s Office of the Russian Federation Scientific
Research Institute

U3TFATUHA TATbAHA

cmapwuli HayyHbil compyOHUK omdena Hay4yHoz0 obecneyeHUA NPOKyPOPCKO20
Ha030pa u yKpenieHus 3aKOHHOCMU 8 OeAMebHOCMU MAMOXeHHbIX OpP2aHO8 U Ha
mpa+xcnopme HUW Yuusepcumema npokypamypsi Pocculickoli ®Pedepayuu

GUSU crrutuytsMrnhyU uchuluSnihdh URUS St1Uucurdh
unu<n4duuv Nnrne <ursesr:

SOME ISSUES OF ENSURING FREEDOM OF MOYEMENT OF THE WORKFORCE
IN THE FRAMEWORK OF THE EAEU"

HEKOTOPbLIE BOIMNPOCbI OBECINEYEHUA CBOBOA bl ABUMEHUA
PABOYEN CUJIbl B PAMKAX EA9C*

B pamkax EADC peknapupyetca obecneyeHune cBoboapl ABUKEHWA NOMMUMO TOBApOB, YCIYr, Karnu-
Tana, ewe u paboyein cunbl. [pn 3TOM, Kak W3BECTHO, OCHOBHbIMM NpuHUuMnamu Coto3a ABNAKOTCA
obecneyeHne B3aMMOBbIFOAHOrO COTPYAHUYECTBA, PaBHOMPABUA M y4yeTa HaLMOHaNbHbIX UHTEPEecoB
CTOPOH U (PYHKLMOHUPOBAHME TaMOMEHHOIO coto3a 6e3 M3bATWI U OrpaHUYeHUid Nocne OKOHYaHWA
nepexofHbIX NepUojoB.

CornacHo panHbIM EDK B 2019 rogy uncneHHocTb pabouein cunbl EASC coctaBuna 93,6 MaH ve-
nosek, 4yto Ha 0,7% meHbLue yposHA 2018 ropa. B 2019 roay B skoHomuKe rocypapcts — YneHos EASC
6bino 3aHATO 89,1 MnH Yenosek, YTo coctaBuno 95,2% obuuei yncneHHocTn paboyeii cunbl EASC. Mpu
3ToM no cpasHeHuto ¢ 2018 rogom YNCNEHHOCTb 3aHATOro HaceneHua cokpatunack Ha 0,5%. YposeHb
3aHATOCTU HaceneHus B benapycu, KasaxctaHe u Poccumn coctaeun cebiwe 70%. B KbiprbisctaHe
59,5% HaceneHna cTpaHbl 3aHATbI TPYLOBOW LeATeNbHOCTL0, B ApmeHun — 51,0%'.

Mo nHcpopmaummn E3K, «nnpepom no yncny Bbe3pos asnaetca Poccus, Kyaa 3a nepuog 2014 - 2018
rr. Bbexano bonee 4 MnH Tpyaawmxca u3 rocypapcte-uneHos EASC. Bropoe mecto no nonynapHoctu

* nnwidp ubpyuwjwgyb £ 27.08.2021, gpwfunuyb £ 10.09.2021, punniuygb b nnywagpnyejwu 24.12.2021:

* The article was presented 27.08.2021, was rewiewed 10.09.2021, was accepted to publication 24.12.2021.

* Cratba npegctaBneHa 27.08.2021, peuensuposaHa 10.09.2021, npuHaTa B nevatb 24.12.2021.

! AHanuTtnueckuit 063op ESK ot 30.11.2020 «O pbitke Tpysa B EBpasuiickom akoHomuueckom cotose, 2019 rogy,
URL:http://www.eurasiancommission.org/ru/act/integr_i_makroec/dep_stat/econstat/Documents/labourmarket_
2019.pdf
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cpeau TpynoBbix MurpaHToB — Pecnybnuka KasaxctaH — noutn 97 Tbicay yenosek. B benapycb 3a natb
neT Bbexano BCero okono 25,5 Toicaun Tpypawmxca. B Apmenuto ¢ 2015 no 2018 rop, npuexano 530
4eNOBEK M3 COO3HbIX rocynapcTs. o Kbiprbi3ctaHy gaHHbIE OTCYTCTBYHOT»'.

CraTuctuka cBUAETENLCTBYET, YTO rpamaaHe NATU rocyfapcTB akTMBHO MOMb3YHOTCA BO3MOMKHOCTA-
MU, KoTopble bbinn npepocTaenerbl [Jorosopom EASC:

1. be3Bu3oBblit Bbe3g Ha TeppuToputo Poccuiickoii Pepepauun TpPyAALLMUXCA rOCy[apCTB-41€HOB
EASC.

2. Hannyne BO3MOMHOCTM Yy TPYAALLLErOCA U YNEHOB ero cembk npebbiBatb 63 perncrpauum B Te-
yeHue 30 pHell Ha TeppuTOpUM APYroro rocynapcraa.

3. Mepeceyenne rpanunubl apyroro rocypapcrea — uneHa EASC no 3arpaHnacnopty 6e3 3anonHeHus
MUTpaLMOHHOI KapTbl Npu cpoke npebbiBaHnsa He 6onee 30 pHeid.

4. Bo3MOKHOCTb OCYLLECTBNEHWUA TPYAOBOI JEATENbHOCTW Ha TEPPUTOPUM APYroro rocyfapcrsa —
uneHa EA9C Ha ocHoBaHWM TPy[oBOro MM rpamaaHCKo-NpaBoBoro gorosopa 6e3 odopmneHuna pas-
PELLEHUA Ha OCYLLLECTBIEHME TaKoW TPYOBOIA LEATENbHOCTU (naTeHTa)?;

5. lNpAamoe npu3HaHue AMNIOMOB U KBanuduKauuii Ha Tepputopun apyrux rocypapcts EASC 6e3
MPOXOMAEHWNA Npoueaypbl HOCTpUdMKauMmn fokymeHToB o6 obpasosaHuu (n. 3. c1. 97 Jloroeopa o
EASC o1 29.05.2014 r.). OgHaKo ecTb OroBopka 0 HeobX0AMMOCTH TaKOro NPU3HaHUA JOKYMEHTOB 06
obpasoBaHuK Ha TeppuTopuK rocypapctea — YneHa EASC - ecnu Tpyasawmiica ogHoro rocypapcraa-
yneHa cobupaeTcA 3aHATbCA NefarorMyeckoid, FOPUANYECKON, MEAULMHCKON unu dpapmaLleBTUYECKO
OEeATENbHOCTbIO B Apyrom rocygapcrsee — yneHe EADC.

6. «B TpymoBbIX OTHOLLEHWAX YYMTbIBAETCA TPYLOBOI (B TOM YMCne CTpPaxoBOW) CTam AnA ueneii
couumanbHoro obecneyeHus;

7. [letn rpaxpaHvHa rocygapctea — YneHa EADC vnmetoT npaBo Ha nocelueHne AOLIKONAbHbIX Y4-
pexAeHnii B COOTBETCTBMM C 3aKOHOAATENbCTBOM MPUHUMAIOLLLETO FOCYapCTBa;

8. I'pampaHam rocypapctea EADC v uneHam ux cemeil Ha TeppUTOpPUM OPYroro rocyfapcrea-yneHa
OKa3blBaeTCA CKopaA MeAULMHCKaA MOMOLLLb B SKCTPEHHOI U HEOTNOXHOI chopme BecrnnaTHO B TOM e
MOPAAKE U Ha TeX e YCnoBUAX, YTO U rpampaHam 3TOro rocyfapcrsa, BHE 3aBUCUMOCTU OT Hanuuua
MELMULMHCKOro nonuca»’.

9. HanoroobnosxeHve [0X0[0B MHOCTPAHHOIO rpaipaHuHa rocypapcrea — yneHa EASC Ha Teppu-
TOPUW ApPYroro rocyfapcTsa — YieHa HapaBHE C JOXOfaMM rpaijaH 3Toii ctpaHbl — B PP oHu obna-
ratotcAa noaoxoAHbIM Hanorom B pasmepe 13 %, HapaBHe c rpaxpgaHamm PP.

OpHako nonosxeHne o ceobope fBueHnA pabouyeii cunbl B pamkax EASC ctankmsaerca ¢ pagom
TPYLHOCTEN.

! CBeAeHMA O YUCNEHHOCTM rpamfaH rocyaapcTs-uneHoB EBpasmniickoro sSkOHOMMYECKOro coto3a, BbexaBLLMX B
ctpaHy (Pecnybnuka Apmenus, Pecnybnuka Benapycb, Pecnybnuka WKasaxctaH, Kbiprbidckas Pecnybnuka,
Poccuiickaa  depepauua) gnAa  ocywiectBneHus  TpymoBoil  peAtenbHoct  3a  2012-2018  rogbl.
http://www.eurasiancommission.org/ru/act/finpol/migration/SiteAssets/Pages/statistical_data/%D0%A1%D0%B2
%D0%B5%D0%B4%D0%B5%D0%BD%D0%B8%D1%8F%20%D0%BE%20%D1%87%D0%B8%D1%81%D0%BB%D
0%B5%D0%BD%D0%BD%D0%BE%D1%81%D1%82%D0%B8%20%D0%B3%D1%80%D0%B0%D0%B6%D0%B4
%D0%B0%D0%BD.pdf (nata obpaiterus: 23.05.2020).

2 MNetpos E. MNMpuem Ha paboTy rpaxaaH rocypapcts EASC // MpakTtudeckuit 6yxrantepckuii yuet. 2018. N2 2. C.
26-35.

3 CrapoctuH A. Csobopa nepemelyeHna Tpygosbix pecypcos B EADC k 2025 rogy. URL:
https://russiancouncil.ru/analytics-and-comments/analytics/svoboda-peremeshcheniya-trudovykh-resursov-v-
eaes-k-2025-godu-/ (pata obpateruna: 23.05.2020).
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Hanpumep, orpaHuyeHunsa, yctaHoBNeHHble 3aKoHopaTenbcTBoM Poccumn B Lenax 3aliuthbl Hawmo-
HaNbHOro pblHKa TpyAa U cHATble [loroBopom 0 EASC B OTHOLLIEHUM TPYRALLMXCA rOCYAapCTB-4Y1EHOB
EASC, dakTuueckn npopomkatoT geiictBoBartb: TpyaALmxca rocygapcre-uneHos EASC npusnekatot
K afiIMMHUCTPATMBHOW OTBETCTBEHHOCTW HapaBHE C MHOCTPaHHbIMU rpaMjaHamu, OCyLLLeCTBAAIOLLUMM
TpyaoByto paeAatenbHocTb B Poccun, rocypapcrtea KkoTopbix He nognucbiBann [Jlorosop o EASC;
Ha3HayaloT aAMUHMCTPaTMBHOE BbIBOPEHNE 3a npepenbl Tepputopun Poccun, 4to He nossonsAet
MHOCTPaHHOMY rpaMfJaHuHy B TedeHue NATU neT Bbe3dKaTb B Poccuiickyto Pepepauuto, cornacHo cT.
27 PepepanbHoro 3akoHa oT 15.08.1996 Ne 114-d3 «O nopagke Bble3ga ns Poccuiickoii Pepepavmn
n Bbespa B Poccuiickyto depepauuntor»; pabotopatenein Tpyaawmxca rocypapcts — uneHos EASC
NpPUBNEKalT K afMMHUCTPATUBHOI OTBETCTBEHHOCTW 3a HeyBEJOM/EHWE TEPPUTOPUANBLHOrO opraHa
MBJL Poccun no Bonpocam Murpaumm o 3aknto4eHun TPyJOBOrO MAW FpafaHCKO-NpaBOBOro JOro-
Bopa (n. 3 ct1. 18.15 KoAll Pd)'.

B Onpepenennn BepxosHoro Cypa P® ot 10.03.2017r. Ne 308-A017-333 no peny Ne AS53-
22119/2015 ykasaHo: «OTKnoHAA [oBOAbI 0OOLLECTBa CO CCbINKO Ha nonoxeHwsa [lorosopa o EBpa-
3uiickom akoHomuyeckom cotose oT 29.05.2014, Pewenua Boicwero Coseta Coobuyectsa benapycu
n Poccun ot 22.06.1996 Ne 4, Cornawenuna mexpay Poccuiickoii Pepepauueit n Pecnybnukoii bena-
pycb ot 24.01.2006 o6 oTcyTcTBUM 06A3aHHOCTW YBEAOMNATL yNpaBeHue O 3aKNo4eHUn TPYAoBbIX
[,0roBOPOB, CyAbl 000CHOBAHHO MCXOAMAN U3 TOrO, YTO yKa3aHHasA npoueaypa AaHHbIMU NPaBOBbIMY
aKTamnm B OelCTBUTENbHOCTM He yperynupoBaHa. [lpy 3Tom nonoxenua PepepanbHoOro 3akoHa oT
25.07.2002 Ne 115-93 «O npaBoBoM NonoMKeHUM MHOCTPaHHbIX rpaxpaH B Poccuiickoili Pepepaunmn»
He cofep:KaT UCKNtoYeHUIA B YacTn obAasaHHOCTM paboTogaTtena unm 3akasumka pabort (ycnyr) ysepom-
NATb MUIPALUOHHYIO Cly}6by O 3aKMOYEHUN COOTBETCTBYHOLLMX TPYAOBbIX JOrOBOPOB B OTHOLLEHUU
Kakoii-nnbo KaTeropum WHOCTpaHHbIX rpampaH. [lpyu u3nomeHHbIx obcToATENLCTBAX CyAbl TpPex
WHCTaHUMIA NPULLAN K BbIBOAY O HEOOXOAMMOCTU OTKa3a B yAOBNETBOPEHUN 3aABNEHUA O NPU3HAHWK
HE3aKOHHbIMI U OTMEHE OCMOPEHHbIX NMOCTAHOBEHUI AAMUHUCTPATUBHOMO OpraHa»?.

B topuanyeckoii nutepatype BbiCKa3blBanoCcb MHEHWE, YTO «BbllleyKka3aHHble BbIBOAbI NPOTUBOpE-
yat Jlorosopy o EASC, nockonbKy B HEM 3aKpenneHo, 4TO rocyfapcTBa-yieHbl He yCTaHaBAUBaIOT U1
HEe NPUMEHAIOT OrpaHNYeHNs, YCTaHOBNEHHbIE UX 3aKOHOAATENBCTBOM B LIENAX 3aLLUTbl HALMOHANIbHO-
ro pbiHKa TpyAa, 4YTO MO-MPEKHEMY BEYET NPUBNEYEHNE K OTBETCTBEHHOCTM KaK TPYAALLUXCA rocy-
papcte-uneHos [lorosopa o EADC Tak u ux pabotopateneii unm 3akazumkos pabot (ycnyr)» . C paH-
HbIM YTBEPKAEHNEM CNeayeT COrnacuTbCA, MOCKONbKY OTMEHa OrpaHUY€HNIi B OTHOLLEHUMW TPYAALLMUXCA
cTpaH-yyacTHul, EASC yctaHoBneHa Ha ypoBHe HagHaLMOHaNbHOro 3aKOHO4aTeNbCTBa, Tak HasblBae-
moro npasa Coto3a, a JaHHOE 3aKOHOATENbCTBO UMEET NPAMOE NPUMEHEHNE Ha TeppuTopun PP.

OcobbIii MHTEPEC € TOYKM 3peHnA OTMEHbI bapbepoB B ABVMKEHUN TPYAOBOIi cuibl B pamkax EASC
BbI3blBaeT KOHcynbTaTMBHOE 3akntodeHne Cypa EASC B oTHoLeHMM «nermoHepoB» (MHOCTPaHHbIX
CMOPTCMEHOB, MPUrialleHHbIX UrpaTb B HaLMOHaNbHbIX Knybax cTpaH — uneHoB Coto3a). 1o nepsoe
pewenmne Cypa EASC 3a BClO ero noka KOpOTKytO UCTOPUIO MO BONpocam CBOOOJHOrO nepemeLLieHNs

" Cm.: Pewwenne MockoBckoro ropoackoro cyna ot 24 anpena 2017 r. no peny Ne 7-5403/2017, Pewenue
Mepmckoro kpaesoro cypa ot 14.04.2017 no peny Ne 7-748-2017(12-277/2017), noctaHoBneHne Camapckoro
obnactHoro cypa ot 23.05.2016 N= 4a-530/2016

2 Onpepenerune BepxosHoro Cyga P® ot 10.03.2017 Ne 308-A[117-333 no peny Ne A53-22119/2015 //
CnpaBoyHo-npaBoBas cuctema «KoHcynbtaHTlIntocy.

3 banawosa H.A. OcobeHHocTV peanu3saumu nonoxenuii porosopa o EASC B Poccuiickoii depepauum B cchepe
Tpynosoii murpaumn // URL: https://cyberleninka.ru/article/n/osobennosti-realizatsii-polozheniy-dogovora-o-
eaes-v-rossiyskoy-federatsii-v-sfere-trudovoy-migratsii/viewer(garta obpatenua: 23.05.2020).
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TPYAALLMXCA B paMKax eamnHoro pbiHka Coro3a M NpaBOMEPHOCTU Tex OrpaHUyYeHuii, KoTopble MoryT
ObITb BBEfEHbI rocyfapcTeamm — uneHamn Cotosa B 370l chepe.

Cya EASC npuwen K BbiBOAy O TOM, 4TO B Cly4ae C MPOPecCMoHanbHbIMM COPTCMEHaMU «3arpe-
LLeHbl OrPaHNYeHMA B OTHOLLEHWUWN OCYLLLECTBAAEMOI TPYAOBOW LEATENbHOCTU B BUAE BO3MOMHOCTM
BbICTyNaTb Ha COPEBHOBaHMAX. 10T PaKT, YTO AaHHbIE MONOKEHMA KacatoTCA He HailiMa UrpoKOB, Ha
4TO HE YCTaHOBNEHbl OrPaHUYeHUA, a BO3MOMHOCTU Knyba BbICTaBUTb UX Ha WUrpbl B OopuLManbHbIX
maTyax, He umeeT 3HayeHuA. [ocKonbKy yyacTue B Takux MaTHyax ABMAETCA OCHOBHOW Lenbto feATenb-
HOCTW NpPodPeCCUOHaNbHOMO UrPoKa, NPaBMIo, OrpaHNYMBAIOLLIEE TAKOE YHaCcTWe, TaKKe orpaHnyYnBaeT
NpaBo CMOPTCMEHA Ha MonyyYeHne paboTbi»'.

HecmoTpsa Ha npegnpuHumaemble ctpaHamu EASC ycunua pap, apyrux npobnemHbix BOMPOCOB OC-
Ta€TcA BCE ELUE HE YPEerynmpoBaHHbIMK.

lMeHcnoHHOe obecneyeHune TpypAlmxca. B TeyeHne 5 net cTpaHbl NbiTanucb CornacoBaTb 3aKOHO-
patenbcTBo Coro3a no gaHHoMy Bonpocy. M3-3a pasnununii B neHCMOHHbIX cuctemax ctpaH Cotosa new-
CMOHHbIE NpaBa TPYLOBbIX MUTPaHTOB (POPMUPOBANMCh He BO BCEX CTpaHax. 1am e, rae Takaa npak-
TWKa cyLlecTBoBana, TPyAALLMECA NPU BO3BPALLEHNN HA POAUHY HE MOMNIN KX peann3oBaTtb. 10MbKO B
navane 2019 roga aToT BONpPOC CABMHYNCA C MEPTBOI TO4YKM — bbina 3aBepLueHa paboTa Haf, NPOEKTOM
COrnalleHns, KOTOPbI MO3BONAET «3KCMOPT NeHCUi»?. [LokyMeHT Bbin 0f0bpeH BCeMM CTpaHammn —
yyacTtHuuammn cotosa u ¢ 2021 roga Bctynun B cuny. Ecnn pocenanuH npopaboTan kakoe-To Bpems,
Hanpumep, B KasaxctaHe, a notom BepHynca B Poccuto, To ero pabounii ctax bynet cymmmpoBaTbea,
a neHcua OyfeT BbINnayMBaTbCA TaK, kak ecnu 6bl OH Bce BpemA pabotan B ofHoi cTpaHe. HoBblid
MOPAAOK KOCHETCA TONbKO paboyero ctaa rnocne BCTyNaeHua cornawlieHvs B cuny. MNencun po storo
MOMeHTa 6yayT BbICYMTbIBATLCA COMNACHO HaLMOHaNbHOMY 3aKOHOAATENbCTBY KamAoi n3 cTpaH. [lan-
Hble Mepbl BBEAEHbl C LEeNblo BbIBECTU PbIHOK TPYAa MUIPAHTOB U3 «TEHW», MOCKOMbKY BbIrofHee
6ynet oduumanbHO 0popMAATL TPYROBbIE OTHOLLEHWA.

CyLuecTBytoT pasnuuna no 06bEMy MEAULMHCKON NOMOLLM TPYAALLMMCA MUTPaHTam B rocyapcTBax
coto3a. Hanpumep, B Kasaxctane n Poccumn Tpypalumeca us rocyfapcrs-41eHOB COtO3a yHe Monyunnm
[OCTYN K cucTemMe 3[paBooxpaHeHus, a B ApmeHun n benapycu Bosce oTcyTCTBYET NoHATWE obA3aTenb-
HOro MegMuMHCKOro ctpaxoBaHuA. OTKPbITbIM ABAAETCA BONPOC UCTOYHUKOB PMHAHCMPOBaHWA ANA
oKasaHuA Takoii nomoliu. MHocTpaHHble rpaxjaHe, BpeMeHHO HaxopAlmeca B benapycu, nonyyatot
MeaMUMHCKUe ycnyru 3a nnaty. B ApmeHun rpaxpaHam rocyfapcts-4ieHOB rapaHTMpOBaHO OKasaHue
TONbKO CKOPOIi N HEOT/OKHOW MEAULIMHCKON NMOMOLLM; MEAVLMHCKaA NOMOLLb 1 obCcnyxmBaHue B Me-
OMUMHCKUX OpraHm3aLmnax OCyLLEeCTBAAIOTCA B COOTBETCTBUM C HaLMOHaNbHbIM 3aKOHOAATENBCTBOM.

AKTyanbHbIM, HO PaKTUYECKN HE BKNOYEHHBIM B MHTErpaLMOHHYO MOBECTKY ABNAETCA BOMPOC O
COTPYAHMYECTBE rOCYAApPCTB-YNEHOB B YacTW NO3TarnHoro conuseHusa keanudpmkaumii cneunanmctos
pas3nnyHbIX BUAOB Npod)ecCMoHanbHoi aeAatenbHocTU. Takme B EBpasmniickoil 9KOHOMMYECKOI KOMUC-
cumn npopabaTbiBatOT BONPOC O LienecoobpasHOCTH MOArOTOBKM MeMAyHapOLHOro A0roBopa O B3auM-
HOM MPU3HaHUW AOKYMEHTOB 06 YUYEHbIX CTEMEHAX U 3BaHUAX.

Mo MHeHWIO HavanbHWKa oTAena npefnpuHUMaTenbCTBa, YCnyr n uHeecTuumii [lenaptamenTa pas-
BUTUA NpeanpuHumMatenbckoii peatenbHoct EDK B. 3axapoBa, Ha jaHHbli MOMEHT BCE ellé cy-

N
I

" UcnonnHoe A. Cyp EADC o cnopTe v o nervoHepax MpuUMEHUTENbHO K eBpasuiickoil mHTerpauumn. URL:
https://zakon.ru/blog/2018/12/19/sud_eaes_o_sporte_i_o_legionerah_primenitelno_k_evrazijskoj_integracii#co
mment_481495 (pata obpawenua: 23.05.2020).

220.12.2019 unenbl BESC nognucanu CornalueHue o neHcnoHHom obecnedenunn Tpyaaimxca. Cm. Utorn BESC:
nognvcaHo CornalleHune o NeHCMOHHOM obecrneyeHnn TPYAALUMXCA, YTBEPHKAEH NNaH MEPONpUATUiA, KoTopble
Heobxo4MMO BbIMOMHUTL JO Havana paboTbl obLiero anekTposHepretudeckoro poiHka EADC. URL: http://www.
eurasiancommission.org/ru/nae/news/Pages/20-12-2019-4.aspx (pata obpatterna: 23.05.2020).
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LecTByeT mMacca HegopaboTok, 6onbliuas YacTb M3 KOTOPbIX BO3HMKAET U3-3a HEAOCTATO4HOW Mmnie-
MEHTaL MM 3aKOHOJATENbCTB CTPaH coto3a. HecmMoTpsA Ha TO Y4TO MeMpayHapofAHble JOroBOpPbl UMEOT
MPUOPUTET Haf, HaLWOHaNbHbIM 3aKOHOAATENbCTBOM, B rOCyJapCTBax — YieHax COor3a COXpaHAKTCA
HaLMoHanbHble HopMbl. Hanpumep, He BbinonHatotca TpebosaHua ctatbn 97 [orosopa EASC, rpe
MponucaHo, 4TO NpW Bbe3[e Ha TEPPUTOPUIO CTPaHbl-YNeHa Kak npeactaBuTenn busHeca, Tak u Tpy-
A0Bble MUTPaHTbI HE [OMMKHbI 3aMONHATb MUTPALMOHHYIO KapToyKy, T ecTb 30 fHei OHU He JOoMKHbI
BCTaBaTb HU Ha Kakoii y4éT. BmecTe c Tem opraHbl HEKOTOpbIX CTpaH TpebytoT NnpefocTaBaeHVEe TaKkoi
KapTOYKM, MOCKOMbKY HaLMOHaNbHOE 3aKOHOAATENbCTBO He NMPUBEAEHO B COOTBETCTBUE C AOFOBOPOM'.

OTpuuatenbHyto ponb B hopmmposaHun 6e3bapbepHOro ABUMEHUA TPYAOBbLIX PECYPCOB Chirpana
MaHpemna KopoHasupyca. Poccua 3akpbina rpaHuubl, KasaxctaH u ApMeHUA BBENU PEMUM Ype3Bbl-
YaiiHoro nonoseHusa, a benopyccua n Kuprusua — okasanucb B nsonauum. CoobLueHne mexay cTpa-
Hamu, Bxogawwmmm B EADC, dpakTnueckn bbino npekpateHo. Mpepcepatens ESK Muxann MacHuko-
BuY npmussan yneHoB EADC BbipaboTtaTh coBMecTHble Mepbl No 6opbbe ¢ pacnpocTpaHeHMeM KOpoHa-
Bupyca. Cutyaunsa HeratusHo snuaet Ha EADC, nockonbKy nposBnAeTca «HauMOHanbHbI aronsm». B
nepuoabl 3KOHOMUYECKNX MOTPACEHUI rocyiapcTBa B Ka4eCTBE NPUOPUTETHbIX ONPERENAIOT COBCTBEH-
Hble MHTEpPeCHI.

OTpenbHyto npobnemy npepcTaBNAOT ryMaHUTapHbIE acneKTbl, CBA3aHHbIE C HAXOMAEHUEM TpaM-
paH ogHux ctpaH EASC n CHI B ppyrux rocypapcreax, B Tom yncne n B Poccun. 3akpbiTue rpaHul, u
orpaHvy4eHne aBua- W HKeNe3HOJOPOKHOIro COObLLEHNA NMOBAUANO Ha «COTHW TbICAY MUTPAHTOB», Tak
Kak BecHoii B Poccuto BblesmatoT ce30HHble paboyune, a MUrpaHTbl, paboTasLune 3MMOiA, BO3BpaLLiatoT-
cA Ha poauHy. Poccua 3akpbina rpanuuy ana ebespa uHoctpaHues. CtpaHbl EASC u ppyrue rocy-
AapcTBa TaKMe OorpaHMuunn Bbesf Ha CBOK TeppuToputo. M3-3a atoro B Poccum sactpanu Tbicaun
MHOCTPaHHbIX rpamfAaH, BO MHOTMX PervoHax nogu Obinv BbIHYMAEHbI XUTb B aspornopTy, Tak Kak
HEKOTOpPbIE U3 HUX YMe He MO BbIATW U3 HEro 13-3a OrpaHNYeHunii Ha Bbe3f, MHoCcTpaHueB. B Heko-
TOPbIX asponopTax NOAN e NPOLLAN MacrnopTHbI KOHTPONb, HO MX peiic OTMeHWnM, a obpaTHo B
Poccuto nx He nyckanu. B utore oHn cnanu Ha nony n paxe Bofy nokynanu no 6acHOCNOBHbIM LieHaM.
B nopobHoii cutyauum okasanuce nopagka 300 rpaxpaH Y3bekuctaHa, KOTopble 3aCTPAAN B HOBO-
cnbupckom aspornopTy Tonmayeso. [loconbcTBo Y3beknctaHa npusbiBano ntojeii BEpHYTbCA B «MecTa
MOCTOAHHOI0/BPEMEHHOIO MPOMMUBaHUA» U MAATb paspelleHna cutyauun. Kpome Toro, B poccuiickmx
asporiopTax okasanucb 3anepTbl MHOCTPaHLbl, KOTOpble BO3BpaLLannchb LOMOI ¢ nepecapkoii B Poc-
cun. Hanpumep, Bo Brykoso c 18 mapta 2020 3actpanu nopsaaka 100 rpaxpan Benopyccun: TpaH3nt
6bin paspelueH TonbKo Yepe3s [omopenoso u LLlepemerbeBo. NorpaHnyHmkmu 3abpanu nacnopTa u oc-
TaBM/M NacCaxMpPOB B NOrpaHNYHOI 30He 6e3 gocTyna K efe v Bofe. [No3xe coTpyaHNKM BenopyccKoro
MoconbCTBa NPUBE3NN B a3pOMNopT NPOAYKTbl U Tennble ofeana. B Takoii e cutyalnm okasanuch Ka-
3axcTaHLbl, BO3BpaLLatoLLMeca Ha poauHy Yepes Poccuto. Tonbko B asponopty OMcka okasanuch 3a-
nepTbl 6onbLue 20 yenoBek, koTopble NnaHNpoBanu fobpatbeaA Ao KasaxcraHa Ha noespe Unu MaLluvHe.
Y36ekucrtaH, benopyccua n KasaxcrtaH ye coobLimnm, YTO BEPHYT CBOMX rpasjaH Ha POAMHY yepes
yapTepHble peiicbl. 06 3TOM cTpaHbl gorosopunnck ¢ Bnactamu Poccun. MpeactaButen KMPrusckoi
Amacnopbl NOACHUA, YTO rpamaaH Knprusum, 3actpasumx Ha rpaHuue Poccun n KasaxctaHa, ponkHbl
B 6nualilune LHM BEPHYTb Ha POAMHY Moe3foM unu camonetom. [pu atom bunetbl 6yayT nnaTHbIMK,
HO NOAAM BEPHYT OKOJO MONOBUHbI UX cToMMocTU. OflHaKO YapTepoB He XBaTUT Ha BCEX 3aCTPABLLMX
B Poccumn murpanTos. 19 mapta 2020 MB/], Poccum ns-3a kopoHaBupyca nNpoginno Cpok BpeMeHHOro

! Macatos 0., Tykywesa A. HYeTbipe ceoboabl EADC: ycnexu n npobnembi nnterpauumn. URL:https://informburo.
kz/stati/chetyre-svobody-eaes-uspehi-i-problemy-integracii-.html (pata obpawenusa: 23.05.2020).
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npebbiBaHMA MHocTpaHueB B Poccun'. [laHHasa cuTyauma npogeMOHCTPMPOBana paccornacoBaHHOCTb
peiicteunii ctpad EASC no Bonpocam obecneyenus rpaxaaHam EASC pocTtoiiHbIx ycnosuii npoxuBaHus
0,0 NOABNEHNA BO3MOMHOCTW BEPHYTLCA B CBOW roCyjapCTBa.

Kpome Toro, cnepgyer oTMETUTb, YTO B pe3ynbTaTe OCYLLECTBAAEMbIX TPYAALLMMUCA CTPaH-y4aCTHU-
kKoB EADC nepeBofoB Ha CBOKO pOofMHY NMPOUCXOANUT BeECbMa 3HAUYMTENbHbI MO 06beMaM OTTOK JeHex-
HbIx cpeacTts u3 Poccun. Tak, Tonbko 3a 1 nonyrogue 2019 r. TonbKo TpypoBbiMM MurpaHTamm B Kbip-
roi3ctaH nepesegeHo 935 mnH gonn. CLUA% Tem 6onee, 4To pAag MHOCTPaHHbIX rpaxaaH BegyT B Poc-
CUMN [LeATENbHOCTb, HE 3aABNEHHYIO Kak TPYAOBYIO, N UX [LOXOAbl ABAAIOTCA YaCTbHO TEHEBOW IKOHOMM-
Kn Hawero rocynapctea. Okono 20% BBI1 vnu 20 tpnH py6. npuxopmtca Ha «4epHblii» pbiHOK B Poc-
cumn, MexpyHapofHblii BantoTHbI poHA 1 BOBCe nonaraet, Y4TO A0NA TEHEBOW SKOHOMUKK B PP moxeT
pocturate 33%°. BbiBOA CpeacTB oM3MYECKUMM TMLAMU MOAMUTHIBAET «TEHEBbIE» CEKTOPbI IKOHOMM-
KWU: CTPOMTENbHbIN CEKTOP (BONA «TeHeBOW YacTu» no paHHbIM LleHTpobaHka no ntoram 2018 ropa -
29%) n cbepy ycnyr (22%); onTOBO-PO3HUYHYIO TOProB/O TOBapaMu MPOMbILLAEHHOrO Ha3HaYeHus
(16%), 16% npnxoanTCA Ha TEHEBOW CEKTOP TOProBaM TOBapaMu HapogHOro notpebneHma®.

dusnyeckune nuua, ocyLLLECTBAAA NePeBOAbl HA MHOCTPaHHble cYeTa HEPE3NEHTOB — Takie pusu-
YECKMX MWL, B KayecTBe onnaTbl MO JOroBopaM Ha NnoctaBKy ToBapoB B Poccuto, MackupytoT CBOHO
npesnpUHUMaTENbCKYIO LEATENbHOCTb U TEM CaMbIM YXOAAT OT BaltOTHOrO KOHTPONA U OT BbInnathbl
Hanoros. LleHTpobaHK BbiABMN AaHHYlO CXemy, B CBA3M C 4YeM Obina orpaHMyeHa CymMma [EeHEMHbIX
nepesofos u3 Poccun B Kutaid, KasaxcraH, KbiprbisctaH v BbeTHam, ycTaHOBNEH NMMUT B pa3mepe
100-150 Tbicay pybneii Ha 30 gHeil.

Kpome Toro, HeneranbHbIMM MUTpPaHTaMK ye MCMONb3YIOTCA HE TONbKO NOAJENbHbIE [LOKYMEHTbI,
a 1 LOKyMeHTbl, YAOCTOBEPAIOLLME NINYHOCTb, COAep:KaL e HeQOCTOBEPHbIE CBEAEHUA: MHOMA JOKY-
MEHT MO MTOraM 3KCMepTM3bl NPU3HaeTCA AeiCTBUTENbHbIM, TO €CTb BblJaHHbIM FOCyJapCTBEHHbIMM
opraHamy MUHOCTPaHHOrO rocyiapcTBa, HO CBeEHNA O rpaMAaHUHE U3MEHEHDI.

Kak oTmeuaetca B Hay4HOIi nuTepaType, U3 rofa B rof, pacTeT KONIMYECTBO HE3aKOHHbIX Nepeceye-
HuiA rpaHuL, Poccuiickoli depepauum, He3aKOHHbIMU MUTpaHTaMn UCMONb3YroTCA NpedepeHLn, npe-
[OCTaBnAeMble neraabHbIM MUrpaHTam u 6usHecy. OTcyTCTBME TamMOMEHHbIX rpaHuL, B pamkax EADC,
cnabblii IKOHOMUYECKWIA Y MUTPALMOHHBIN KOHTPONb CMOCOOCTBYIOT MOBBILLEHWIO YPOBHA 3KOHOMM-
YecKoil, KopbICTHOW npecTynHocTn. OTmevaeTca HM3Kaa ahPEKTUBHOCTb MPOTUBOAENCTBUIO NMPECTYN-
HOCTU MurpaHToB. [lna adpdperTnaHoIt 60pbbbl C NpecTynHocTblo MurpaHTos 13 ctpaH EASC tpebyet-
CA 3HaHMe MONOMEHNA AeN C MUTPaHTaMM U COCTOAHWA NPECTYMHOCTU B 3TUX CTpaHax, a Takke B CTpa-
Hax, TeppUTOPUA KOTOPbIX HEMOCPeACTBEHHO NpUMbIKaeT K rpaHuuam EASC. B cBA3n ¢ murpauueit n3
ctpaH CHI uepes tepputoputo EASC cospaH uenbiit TeHeBoii 6usHec. lNpexpe Bcero peyb naet obd
opraHv3auuu He3aKkoHHOW MUrpaLmu, NocobHMKax 3To MUrpauun — nuuax, KoTopble MOMOrN MUr-
paHTaM He3aKOHHO MOMYYUTb MUTPaLMOHHbIE LOKYMEHTbI. Tak, Hanpumep, Tepputopua Kuprusum uc-

N
I

' B Poccun m3-3a KopoHaBupyca 3acTpAnu TbICAYM TPYAOBbIX MUTPaHTOB U ApYrux MHOCTpaHLeB. MHorune yxe
HECKONbKO Hell KMUBYT B aspornopTax unu Ha rpaHuue. URL: https://meduza.io/feature/2020/03/20/v-rossii-iz-
za-koronavirusa-zastryali-tysyachi-trudovyh-migrantov-i-drugih-inostrantsev-mnogie-uzhe-neskolko-dney-
zhivut-v-aeroportah-ili-na-granitse (pata obpatwenua: 23.05.2020).

2 Cm.: B Kakue ctpaHbl 6onblue Bcero nepesogAaT aeHbru u3 Poccun? URL: https://zen.yandex.ru/media/ show_
me_world/v-kakie-strany-bolshe-vsego-perevodiat-dengi-iz-rossii-5d6927c841878200ae0d8388 (nara obpaLiie-
Hua: 23.05.2020).

3 YepHbiii cnucok: nepesopbl 3a pybex orpaHuyat. URL: https://www.gazeta.ru/business/2019/04/29/12329125.
shtml (pata obpawenua: 23.05.2020).

* Tam xe.
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nonb3yeTcA Kak TpaH3WUTHaA A MUrpaHToB U3 Y3bekuctaHa, KoTopble noTom nepebupatotca B Poc-
cuto. TeppuTopua ApMeHUM UCMONb3yeTCcA NPECTYNHbIMW FPYNNUPOBKaMK Kak TpaH3UTHaA AnA nepe-
npaBku rpaxaaH 3apybexHbix ctpaH. C uenbto npecevyeHns atoro, no peLueHuto Mpasutenbcrea Apme-
HUW, BEETCA CMUCOK «CTPaH pUCKa», rpamjaHam KOTOPbIX YCNOMHEHbl YCNOBUA MpefocTaBieHuA
Bbe3fHbIX BU3 (BU3bl BbIJAOTCA TONBKO CO CTOPOHbI KOHCYNbCKMX yupexaeHuit Pecnybnnkn Apmerua
3a pybeom 1 TONbKO NPU HaNMy4uy NPUrnaLieHnii U COOTBETCTBYHOLLMX MPOBEPOK).

B Benopyccuu, Kak otmeyvaroT uccneposatenu, obbembl HE3aKOHHOWN TPYAOBOI MUrpaLuy BHYTpU
CTpaHbl HEBENMKU, 4TO obecneynBanocb AOCTaTOMHO NMPOAYMaHHbIM HaLMOHaNbHbIM TPYAOBbIM 3aKO-
HOAATENbCTBOM: MUrpaLMoHHaa nonutuka Pecnybnukn benapycb HanpaBneHa Ha 3almTy pbiHKa Tpyaa
OT HEKOHTPONMPYEMOro MpUTOKa MHOCTpaHHoOW paboyeii cunbl. Ero ob6bembl TakoBbl, YTO He OKasbl-
BatOT 3aMETHOr0 [LaBNEHNA Ha HaLMOHaNbHbI PbIHOK TPYAa, & TPYLOBbIE MUTPaHTbI HE NPeCcTaBnAoT
3HauYNUTENbHON KOHKypeHLuun B bopbbe 3a umetomeca pabouve mecra'.

B Pecnybnuke KasaxctaH cornacHo HauMoHanbHOMY 3aKOHOAATeNnbCTBY TPyAoOBas MUrpauusa pac-
CMaTpuUBaeTCA Kak BpeMEHHaa MUrpaLusa, KoTopaa perynnpyeTca paspelleHmamMn Ha paboTy n orpaHu-
4ynBaeT BpemA NpodeccMoHanbHo JeATenbHOCTM No Murpaummn. Kak otmevaroT nccnegosaTenu, noTto-
Kn Tpyaawmxca-murpanTos B Pecnybnuky Kasaxcran npubbisatot n3 Kbiproizckoit Pecnybnuku, Y36e-
KuctaHa un TapmukuctaHa, Kutaa. B kayecTBe nonoxumTenbHbIX pesynbTaToB TPYAOBOI MUrpaLuu Bbi-
LENAIOT CHUMEHWE CTOMMOCTU paboyeii cunbl Ha BHYTPEHHEM pbIHKE; POCT BHYTPEHHero notpebu-
TENbCKOro Cnpoca Ha ToBapbl U YCnyru; NpuBneYyeHne B CTpaHy BbICOKONPOMECCUOHaNbHbIX CneLma-
nucTtoB 6e3 3aTpaTt Ha MOArOTOBKY KBaNM(ULMPOBaHHbIX KafpoB; Kak oTpuLaTenbHOE NocneCcTBme —
aMuUrpauuto Hanbonee obpasoBaHHbIX NOAENR?.

Pap uccneposateneil BbigenatoT «ncuxonornyeckne bapbepbl», orpaHuynBaroLiue cesobony nepe-
LBUeHnA paboyeii cunbl B EASC: HenpuATMe YacTblo MECTHOrO HaceneHusa TPyAALLUXCA-MUTPaHTOB
n npobnembl aganTalun B HOBbIX YCNOBUAX Yy CAMUX MUTPaHTOB. XOTA BONbLUMHCTBO POCCUAH MPUHWU-
matoT cBobopy fBuMeHuA paboueil cunbl Kak uaeto, 32—52% pecnoHAeHTOB He NOALEPKMBAOT CBO-
6oaHyto murpaumto BHyTpu EASC. CornacHo cy6beKkTUBHOI OLEHKE PECNOHAEHTOB, B KPYry UX 3HaKO-
Mbix 3a nocnegHue 25-30 net B 2,5-3 pasa BbIPOCIO YNCNO TEX, KTO NIOXO0 OTHOCUTCA K NFOAAM APYrux
HauuoHanbHocTeit. Onpoc murpaHToB u3 rocypapcts EADC nokasan, 4to y 601bLUMHCTBA ONPOLLEHHbIX
murpaHToB u3 rocypapcts EASC npeobnapaet HopmanbHOe HaCTpPOeHUe, Y Kamaoro TpeTbero — Xopo-
Luee, ONTUMUCTUYHOE, NATaA YacTb NpubbIBLUMX M3 Ka3axcTaHa u Kbiprbi3ctaHa B nocnegHee spema
yacTo ucnbiTbiBaeT B Poccun becnokoiicTBo, pasgpameHne, cTpax, oT4yaaHue, besbicxogHocTb. [pak-
TUYECKU Kamablii TPETMii-4yeTBepTblil BO BpemA npebbiBaHuA B MockBe oLyLian guckomdopT, cran-
KMBaNCA C JUCKPUMMHALMEN MO HaLMOHaNbHOMY MK 3THUYECKOMY npu3Haky. OueHKky «6e3pasnnyHo»
Yalle JaroT MUIPaHTbl U3 ApMEHWU, a Kamablil ceabMoii Npuesxuii n3 Kbiprbi3ctaHa u Kampaplii geca-
Tblil M3 KasaxcraHa cumMTaloT, YTO MOCKBUYM BCTPEYAIOT UX HELPYMHENOOHO U faxe BpamaedHo>.

" O Tpynosoit murpauun Ha Tepputopun Pecnybnukn Benapycb // URL: https://centr.minsk.gov.by/sfery-
deyatelnosti/zakonnost-i-pravoporyadok/pravookhranitelnye-organy/ruvd-tsentralnogo-rajona-g-minska/novosti-
ruvd-tsentralnogo-rajona-g-minska/6710-o-trudovoj-migratsii-na-territorii-respubliki-belarus (pata obpatuerus:
02.03.2021).

2 KypmaroBa I.K., Kum A.A., Ypasosa b.A., Cyxanb6epgura b.b. MurpaumorHble npoueccbl B KasaxcraHe u ux
BAMAHWE Ha pbiHoK Tpyaa // URL: https://journal.neark.kz/wp-content/uploads/pdf/2020-2/29-%D0%9C%D0%
B8%D0%B3%D1%80%D0%B0%D1%86%D0%B8%D0%BE%D0%BD%D0%BD%D1%38B%D0%B5%20%D0%BF%D
1%80%D0%BE%D1%86%D0%B5%D1%81%D1%81%D1%8B%20%D0%B2%20%D0%9A%D0%B0%D0%B7%D0%B
0%D1%85%D1%81%D1%82%D0%B0%D0%BD%D0%BS5. pdf

3 PasaHues C., Ocapyaa I., CenesneB V. MobunbHocTb TpynoBbix pecypcoB B EADC: TenpeHuuu, 6apbepbl,
nepcnextusbl // URL: https://file:///C:/Users/user/AppData/Local/Temp/cacR.2.18_31_40.pdf.
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Kak usBectHo, npuHAT YKas lNpe3ungeHta PP ot 31.10.2018 N2 622 «O KoHuenuun rocypapcreeH-
HOW MUrpaumoHHoit nonutukn Poccuiickoii Pepepaummn Ha 2019 - 2025 rogbi», a Takke Ykas Npesu-
aerTa PP o1 19.12.2012 N2 1666 «O Ctpateruu rocysapcTBeHHOI HauuoHanbHoii nonutukn Poccuiic-
Kol Pepepaunmn Ha nepuog no 2025 ropar.

KoHuenuweil rocyaapcTBEHHOW MUIPaLMOHHOI NOAUTUKUN B KAYE€CTBE OCHOBHbIX HarnpaBieHWin Mur-
PaLYOHHON NOAUTUKM NPeRyCMOTpeHo: obecrneyeHne NPoCTOTbl, NPO3pPavyHOCTK NpoLenyp (Bble3pa B
P® n ocpopmnenua Bus, nonyvenunsa npasa Ha npebbiBaHne B PP, npuobpeTteHns rpaxpaHcTsa); pas-
BUTUE MEXaHW3MOB OpPraHN30BaHHOrO NPUBEYEHNA MHOCTPaHHbIX PaboTHUKOB.

Crpaterusa rocynapCTBeHHOW HaLMOHaNbHOW MOMUTUKN B Ka4yecTBE OLHON M3 yrpo3 HaLMOHaNbHOM
6e30MacHOCTH Ha3blBaeT HE3aKOHHYIO MUTpaLLMto, HECOBEPLLEHCTBO AE/CTBYHOLLIEN CUCTEMbI COLManb-
HOW M KyNbTypHOW ajanTauun MHOCTPaHHbIX rpampaH B Poccuiickoil dPefepaunm v nx nHTerpauuv B
poccuiickoe 0bLLecTBO, POPMMPOBaHME 3aMKHYTbIX STHUHECKUX aHKNaBOB;

Mpun 3TOM LENAMM HaLMOHaNbHOW NOAUTUKN ABNAETCA «yCMELLHAA colManbHaa U KynbTypHaa ajan-
TauMA MHOCTPaHHbIX rpaxaaH B Poccuiickoli ®Pepepalnm n ux MHTerpawuma B poccuiickoe obLLecTBoy,
a OXMAaeMbIM pe3ynbTaToOM OT OCYLLECTBIEHWA HALMOHANbHON NONUTUKK ABNAETCA «CO3[aHue ycno-
BUIA» OJ1A TaKoIl ajanTtauuu.

HecmoTpa Ha nonoxutenbHble oxuaaemble pesynbTaTbl OT TPYAOBOW MUrpaLumn He CTOUT 3abbiBaTb,
4TO MUTpaLMOHHbIE NPOLECChI TPEOYHOT MOCTOAHHOrO MOHUTOPUHIa AMHaMKKM 6e3paboTuLibl M ypoBHA
onnatbl Tpyja ANA OMNepaTMBHOINO pearMpoBaHUA Ha HeraTMBHble TEHAEHUUW, KOTOpble MOryT
060CTPUTbCA NPU YBENUYEHUN MUMPALMOHHbIX MOTOKOB: MOBbILLEHWE YPOBHA H6e3paboTuubl rpamaaH
MPUHMMALOLLLETO rocyfapcTBa UM ux nepeesga us aToro pernoHa B bonee bnaronpuATHbIiA; KPUMUHa-
nu3auua oTAeNbHbIX CEKTOPOB pbiHKa Tpyaa v Ap.

Pasymeetca, uHtepecbl Poccuiickoro rocypapctsa u obuiectBa TpebytoT, 4Tobbl npouecchbl, popmu-
pytoLLMecs Npu peanusauum nHocTpaHuamm B Poccuiickoii ®Pepepauymn cBoero TpyaoBoro noteHumana u
MaTepuanbHO-[EeHEeXHbIX HAaMEPEHWI1, OCTaBaNNCb MaKCMMabHO yrpaBaAeMbiMU. JTU NPOLLECChI AO0MKHbI
coyeTaTb Kak copelicTue obecrneyeHmnto NoTpedbHOCTH POCCUIACKOI SKOHOMMKM B paboueit cune, MogepHU-
3auuM, MHHOBALMOHHOM Pa3BUTUM W MOBbILLEHUN KOHKYPEHTOCMOCOBHOCTM ee oTpacneil, Tak u obec-
neveHune HauvoHanbHoili 6esonacHocTn Poccuiickoii Pepepaumm, MakCMManbHOW 3aLLMLLLEHHOCTU, KOM-
cpopTHOCTM 1 Bnarononyuma KopeHHoro HaceneHuna. Obecneyntb HeobxoanMbIii 6anaHc B 3TOM NpM3BaHbl
onpefeneHHble B 3aKOHOAATENbCTBE 3anpeTbl U OrpaHUYeHsA, YCTaHOBNEHHble aaMUHUCTPaTUBHbIE NPO-
Leaypbl, a Takke JanbHelilliee COBEPLUEHCTBOBaHME CYLLIECTBYIOLLMX MEXaHU3MOB NpuBneyeHns, otbopa
M UCMONb30BaHUA MHOCTpaHHOI paboueil cunbl B Poccwiickoii Pepepauun’. Kpome Toro, cnepyet otme-
TUTb, 4TO TPyLOBble MUIPaHTbl, POPMUPYIOT OBLLLECTBO, €ro KynbTypHble TPaAWLMKM, CTaHOBACh YacTbto
COBOKYMHOMO HaLMOHA/IbHOMO YENOBEYECKOrO KanuTana NPpUHUMAHOLLLETO FoCcyjapcTBa, YTO B 3aBUCUMOCTH
OT ypoBHA KBanudmKaummn 1 obpasoBaHusA, BO3pacTa U 340POBbA TPYAOBbIX MUTPAHTOB MOMET Kak Mosno-
HUTENBbHO, TaK M OTpULLATENBHO CKa3aTbCA Ha YPOBHE ero pasBUTUA.

UWdthnthwghp' GUSU whwnnuygyniuubph' Uphniyejwu nwpwdpnud wofuwwnnidh inbnwowndh wqu-
wnnejwu wwwhnydwut ninnwd swupbipp wwihu Gu hptiug wpnyniupubpp: Wuwbu, GUSU wu-

' Mpobnembl NpoTUBOAENCTBUA HE3aKOHHOW MUrpaumn B Poccuiickoil ®Pepepaummn nog obuueii pepakumeii Ky6-
pvHa P.B., EBnaHoBoii O.A.: moHorpadmsa, M., MNpocnekr. 2019. C. 161, 203.
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nwd whwngniuubiph pwnwpwghubphu Gpwofuwynpwsd Gu dh swpp wpunnunyeniuubp' GUSU-
nd wfuwwnbiint GYnn wy onwnpbipynw pwnwpwghutiph hwdbtdww, uwlwju dhus widd dh 2wpp
wpwnnuntgjniutbp, npnup hwjnwpwpwagpyb) tu GUSU dwupt wwjdwuwgpnud, |hwpdbp sGu
gnpénwd, dh owpp npnypubp hpwgnpdywsd sbu: Pwgh win, gnnuentu nlubtu Minuwuwnwup
nwpwdpny GUSU ownwnpbipypjw pwnwpwghubiph wuwnpgb] wmbnwowpdh Jdh 2wnp pugwuwywu
gnpdnuubp, dwutwynpwwbiu' wunpwqguiht hwugwynpnigniup, Ywwhwwih nnipu pbpndu
wpwnbpyhp, husp pwgwuwpwp  wunpwnwnund Mtnwwwunwuh fwungpjwt nunbuwlwu wu-
Junwugnipjwt wwywhnydwu pw:

Annotation: The efforts of the EEU States aimed at ensuring the freedom of movement of labor within
the territory of the Union are yielding results. Thus, citizens of the EEU member States are guaranteed
a number of privileges in comparison with other foreign citizens who come to work in the EEU, but to
date, a number of privileges declared in the EEU Treaty do not fully apply; a number of provisions
have not been implemented. In addition, there are a number of negative factors for the unrestricted
movement of foreign citizens of the EEU on the territory of Russia, in particular, transnational crime,
the withdrawal of capital abroad, which negatively affects the economic security of the Russian
Federation.

S<hduwpwnbp' Jhgnwghw, wytuwpnidh pupddwl wquipnyeyni, GUSU, (Gghnubiptlin, Ynpntiw-
yppniuph hwdwbwpwy:
Keywords: migration, freedom of movement of labour, EEU, legionnaires, coronavirus pandemic.

Knroyesbie cnosa: muzpayus, ceobooa 0suxeHua paboyeli cunbl, EASC, nezuoHepbi, naHOemus Kopo-
Hasupyca.
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uLtLuuvrndu L3NhUbLU

MY nuipwippwgnpyuwt hwdwuwpwih F<h dwpuwghti dwipdhutiph
gnpéniubnipywt b ippwbiuwynpiph ptwquiunnid nuiynwpiwquiwb
hulynnnypgwi b opptiwlwitineyuwt wdpwwbndwt ghypwlwl wwwhnydwb
pwdtp wiwq ghipuwipfuwignn

ALEKSANDROVA LYUDMILA

Senior Researcher of the Department for Scientific Support of Prosecutor's
Supervision and Strengthening the Law in the Activities of Customs Authorities and
Transport at the University of Prosecutor’s Office of the Russian Federation
Scientific Research Institute

AJIEKCAHPOBA JIIOAMUNA
cmapwuli HayyHbIld compyOHUK omOena Hay4yHoz20 obecneqeHUs NPOKYPOPCKO20

Ha030pa u yKpenneHusA 3aKOHHOCMU 8 OeAMebHOCMU MAMOXeHHbIX OpeaHO8 U Ha
mparHcnopme HUW Ynusepcumema npokypamypsi Pocculickol ®edepayuu

NNrUULUSULP URGU3PL SULEMh UNULNYNRU L BY4rulhuyult Uhulvtuuuy
(dU3h1L SUruoLh 2AUMrUSUUL MU3vULLEMrNKU™

SECURING NATIONAL INTERESTS OF RUSSIA IN THE CONDITIONS OF DEVELOPMENT
OF THE SINGLE EURASIAN DIGITAL SPACE"

OBECINEYEHUE HALUOHAJIbHbIX UHTEPECOB POCCUN B YCIIOBUAX PA3BUTUA
EAUWHOIO EBPASUNCKOIO LUdPPOBOIO NPOCTPAHCTBA*

B HacTosLee Bpema uudposmsauma ABAAETCA OAHUM U3 FaBHbIX TPEHA0B SKOHOMUKHW, HanpasieH-
HbIX Ha ee pa3BUTUNE C MOMOLLLbIO LMEPPOBbIX TeXHONoruii. [nobanvsauma MUMPOBOro Xo3AiNCTBa, UHTEH-
cnpuKaLL A NpoLLeCCOB MeXAYHaPOAHON NHTErpaLumn N BHYLLUTENbHbI 06bemM BHELLHETOProBbIX Cle-
NOK TpebytoT COBEPLUEHCTBOBAHNA TAMOMEHHOrO afiMUHUCTPUPOBAHNA U NOBbILLEHUA KayecTBa Tamo-
HEHHOIi feATeNnbHOCTH.

Cam TepMuH «umdppoBas TaMOMHA» NOABUACA OTHOCUTENbHO HeaasHo. KoHuenuua «undposoii Ta-
MOKHW» Obina npepnoxeHa [eHepanbHbiM cekpeTapem BcemupHoii TamomeHHO opraHusauum
(BTamO) KyHno Mukypus B kayectse Tembl 2016 ropa, ob6bABneHHbIii rogom «Lindposoii TamoHMU».
Cam TepMuH «uudppoBas TaMOMHA» B MHTEPMpeTaLUn BCEMUPHO M3BECTHbIX CNOBapeil OTCyTCTBYeET.
Opnako opunH n3 Bbinyckos WCO News (HoBocTn BcemmnpHoit TamoxeHHoI opraHusaumun) onpeaenwn
TEPMUH «LMppoBaA TaMOMHA» Kak UCMONb3oBaHWE LMGPOBbLIX CUCTEM B LEenax obecneyeHna u ra-
PaHTWUM ynnaTbl TAMOMEHHbIX MOLLIMH, KOHTPOAA 3a MOTOKOM TOBApOB, NO[eN, TPAaHCMOPTHbIX CPEACTB
W OEHEr, a TaKkMe 3alMTbl TPAHCTPaHUYHO TOProBAN OT NMPECTYMHOCTU, BKAOYAA MEMAYHaPOAHbIN
TEPPOPU3M, MPOLOMKAIOLLMIA PAaCPOCTPAHATLCA MO BCEMY MUPY'.

LindppoBun3saLna skoHOMUKK 1 yNpaBAEHNA HEe MOr1la He 3aTPOHYTb TaKyto MHTEHCUBHYIO U 3HaYVMYHO
cchepy ToBapooOMeHa, Kak BHELLIHETOPrOBYHO JEATENbHOCTb U FOCYyAapPCTBEHHbIE MEXaHW3Mbl TaMOMEH-

* nnywidp ubpyuwjwgyb £ 12.08.2021, gpwfunuyt £ 07.09.2021, punniuybi b mwwagpnyejwu 24.12.2021:

* The article was presented 12.08.2021, was rewiewed 07.09.2021, was accepted to publication 24.12.2021.

* Cratba npepctasnera 12.08.2021, peuensuposaHa 07.09.2021, npunaTa B nevats 24.12.2021.

! KpacHos A.W., Manbiwesa A.A. Lindpposas TamoxHA 3a pybemoM: OnbIT pa3BUTHA U IKCNEPUMEHTAlIbHbIE NMPO-
eKTbl. DKoHommuueckne Hayku. BUT Tom 4 N2 1 (3) (URL:https://cyberleninka.ru/article/n/tsifrovaya-tamozhnya-
za-rubezhom-opyt-razvitiya-i-eksperimentalnye- (parta obpaweHua: 25.02.2021).
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Horo perynupoBaHus B EASC, rae ncnonb3oBaHune MHopMaLMOHHbIX TEXHONOMIA B HacToALLLee BpemA
CTano BbIBOAUTBLCA Ha HOBbIl YPOBEHb B3aUMOAEWCTBUA TaMOMEHHbIX OPraHOB M Y4aCTHUKOB BHeLL-
HEIKOHOMUYECKOI peAaTenbHocTH (panee — B3 /1).

[ona undpposoii akoHomukn B cosokynHom BBIT EASC, cornacHo paHHbIx LleHTpa nHTerpaumnon-
HbIX UCCNeAoBaHuWii No aHanuTuyeckoil pabote EBpasuiickoro 6aHka pa3suTuaA, coctaBnaet okono 3%'.

lNo oueHke Poccuiickoil accoumanmm anekTpoHHbIX KoMMyHUKauuii, (PASK), nona nHTepHeT-a3KoHO-
muku B BBIT cTpaHbl cocTaBuna 2,42%, a mobunbHoit akoHoMukm - 3,8%. B 2021 rogy pona «umnctoii»
uudppoBoit aKoHOMUKM B Poccum moxeT BbipacTtn o 4,7% BBIM2.

[Nona undpposoii skoHommkn B BBIT passutbix ctpan ¢ 2010 no 2016 rop, yxe coctasnana ¢ 4,3%
no 5,5%, a B BBI1 passuBatomxca ctpaH — ¢ 3,6% o 4,9%. Muposbim nugepom no gone uudposoii
aKoHomukm B BBIT aBnaetca Benukobputanua — 12,4%3.

OTcTaBaHne oT pa3BUTbIX CTpaH MO LMEPOBU3ALNM SKOHOMUKN CBA3aHO, rMaBHbIM 0bpa3oMm, C
0CcobeHHOCTAMM 3KOHOMUYeCkux mogeneil rocypapcte-uneHoB EASC, rae BaxHoe MecTo 3aHUMaeT ar-
ponpoMblILLNeHHbIN komnnekc (AlK), megneHHbIM TeMNoM BHepeHNA LUdPOBbIX TEXHONOI WA, a TaKkKe
HEObXOAMMOCTbIO MPEeOoAONEHNA OTCTaBaHWA B Pa3BUTUM HayYHO-TEXHUYECKOI 6a3bl MO CpaBHEHUIO C
MOCTUHAYCTPUANbHbIMW CTPaHaMMU.

B uenom vHdopmaunoHHble U LUPOBbIE TEXHONOMMM MONOKUTENBHO BAWAIOT Ha BbIMYCK MHHOBA-
LMOHHOW Npoaykuun, paboT, ycnyr; NOBbILLAKOT YPOBEHb KOHKYPEHLMN Kak Yy OTAENbHbIX Npeanpus-
TWiA, TaK M y CTpaH B LLEENOM; yNy4LLAKT CUTYaLMIO Ha pPbiHKe TpyAa, ypoBeHb obpa3oBaHuWaA, NOAHUMAKOT
maTepuanbHoe bnarononyyve HaceneHus.

BaHocTb 1 3HaueHue ana bypyLiero passBuTHA LMPOBOI TpaHchopMaL M 3KOHOMUK rocyapcTs
- uneHoB EADC onpepenenbl B Pewenun Bbicwero EBpasmiickoro skoHomuueckoro coseTa OT
11.10.2017 Ne 12 «O6 OcHoBHbIX HamnpaBneHuax peanusauun Ludposoit nosectkn Ebpaswuiickoro
akoHomuueckoro cotosa o 2025 ropa» (panee — PelieHue), B koTopoMm uucposasa TpaHcdopmMaLma
NO3NLMOHNPYETCA KaKk rnaBHblii dpakTop pa3suTuA. B atom gokymeHTe rocypapcrsa — uneHbl EASC
onpepenunn cTpatermyeckme n onepaLyoHHble MexaHn3Mbl hopMMpoBaHnA LMEPOBOI SIKOHOMUKHN 1
umdppoBoro obuiectsa Ha bnusaiiumne pecatunetma. Pewernne pa3paboTtaHo ¢ y4yeTom ocobeHHocTei
COBPEMEHHOr0 pa3BUTHA MUPOBOIT SKOHOMUKM, HaXOAALLENCA Ha 3Tane rnyboKknx CTPYKTypHbIX Npeob-
pa3oBaHWil U pa3BUTUA LUEPOBOI IKOHOMUKM, OKa3bIBaOLLMUX BAWAHWE Ha MOBCELHEBHYH MU3HU,
LENoBYO Cpefbl U rocyaapcTeeHHoe ynpasneHve. B PelueHnn onpepenenbl uenn peanusauumn umdpo-
BOI1 MOBECTKW, 3aK/MOYalOLLMECA B aKTyanu3auuu CNOMUBLUMXCA MEXaHU3MOB WHTErpaLMoHHOro Co-
TpyaHuyecTBa B pamkax EADC c yyeTom BbI30BOB 00LL,eMUPOBOI1 LndpoBoii TpaHcdopmaLuu, B obec-
NeYeHN KayecTBEHHOro M YCTOWYMBOro SKOHOMUYeCKoro pocta rocypapcta-dneHos EASC ¢ yyetom
YCKOPEHHOro nepexofa 3KOHOMUK Ha HOBbIii TEXHONOrMYECKUid YKnap, a Takke B (POPMUPOBaAHUN HO-
BbIX UHAYCTPUIA, PbIHKOB 1 Pa3BUTUM TPYLOBbIX PECYPCOB.

Pelwennem yctaHaBnmBaeTca cosfaHue rocypapcrsamu-uneHamu EADC 6e3onacHbix, MHTErpmpo-
BaHHbIX, COBMECTUMbIX U [OCTYMHbIX 3MEKTPOHHbIX TAMOMKEHHbIX CUCTEM AfiA obMeHa JaHHbIMU, CO-
OEpHaLLMMICA B TaMOMEHHbIX AeKnapaumnax, AOKyMeHTax, CONPOBOMAAIOLLUX TaMOMEHHbIE AeKnapa-
LMKU U cepTudmKaTax.

! EBpasuiickuii baHk Passutua. URL: https://eabr.org/press/releases/eabr-dolya-tsifrovoy-ekonomiki-v-sovokup
nom-vvp-eaes-sostavlyaet-menee-3-/ (nata obpaiyenmna: 10.02.2021).

2 URL: https://bankiros.ru/news/cifrovaa-ekonomika-v-rossii-vstala-na-odin-uroven-s-selskim-hozajstvom-cto-me
saet-dvigatsa-dalse-1289 (pata obpatuerua: 12.02.2021).

3 URL:http://ar2016.rostec.ru/digital-g20/URL:https://eabr.org/press/releases/eabr-dolya-tsifrovoy-ekonomiki-v
-sovokupnom-vvp-eaes-sostavlyaet-menee-3-/ (garta obpauienua: 17.02.2021).
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[lexnapupyetca, 4To AnA OOCTUMKEHMA 3TWX Leneil rocypapcteam — yneHam EASC cnepyet obec-
neynThb:

- cornacoBaHHbli 0bMeH MHdopMaLuell Ha OCHOBE MEKAYHAPOAHO MPU3HaHHbIX MOAenei AaHHbIX
n chopmaToB Cco0DbLLEHNIA;

- NpejoCTaBNeHNe IKOHOMUYECKMM OnepaTopam LUMPOKOro CMeKTpa 3NEKTPOHHbIX TaMOMEHHbIX
ycnyr, no3BonALMUX UM B3aMMOAECTBOBaTb TakUM #e 06pa3oM C TaMOMEHHbIMU opraHamu noboro
rocypapcrea — uneHa EASC;

- PEUHMVMHVUPUHT TaMOMEHHbIX N CBA3AHHbIX C TAMOMHEli MPOLLECCOB C LieNbio ONTUMM3auun nux ad-
peKTMBHOCTU, pe3ynbTaTUBHOCTY, YMPOLLLEHMA U CHUKEHMA 3aTpaT Ha cobntofeHne TaMOKEHHbIX Tpe-
6oBaHWiA.

Berynuslumii B cuny B 2018 r. TamomeHHbIil kopgekc EADC (TK EADC) copepsuT nonomeHus, ka-
caroymecs oumpposbiBaHNA BU3HEC-NMPOLLECCOB U BBEAEHUA NEKTPOHHOIO AeKnapupoBaHuA, No3Bo-
NAOLLMX NOBbICUTb YPOBEHb MHTErpauun u cHU3UTbL uspepxkn dbusHeca. TK EADC nocnepgosatenbHo
MPOBOAMT NPUHLMM «3NEKTPOHHOI TaMOMHU» C MaKCUManbHO BO3MOMHbIM OTKa30M OT BymaKHbIX Jo-
KYMEHTOB; yCTaHaBNMBaET NOPALOK, COrnacHO KOTOPOMY TaMOMKEHHOE peryanpoBaHune npu nepemeLLie-
HUK TOBapOB Yepe3 TaMoeHHyto rpaHuuy EASC 6asmpyetca Ha npuHUMNax paBHONpaBuA, ACHOCTU U
MocnefoBaTelbHOCTU COBEPLUEHNA TaMOMEHHbIX Onepauuii; rnacHocTh B pa3paboTKe U NMpUMEHEHWUM
MeMAyHapoAHbIX [OrOBOPOB M aKTOB B cepe TaMOKEHHOro PerynupoBaHusA, B MakCMMaibHOM WC-
Nonb30BaHUN MH(OPMALMOHHbIX TEXHONOT NI B EATENbHOCTU TaMOMKEHHbIX OpPraHoB.

B nonomennax TK EASC, cosparoLem 0CHOBY A1 YNPOLLEHNA TaMOMEHHbIX NPOLEAYP U BBEAEHMA
aBTOMaTU3MPOBaHHbIX 3NEKTPOHHbIX TEXHONOrUiA Haf, ByMaMHbIM OKYMEHTOOOOPOTOM, CTUMYNUPYETCA
MPUMEHEHNE MEXAHU3MOB «EANHOr0 OKHa». MexaHn3M «eAMHOro OKHa» NO3BOJMIAET ONEpPaTUBHO MONy-
YaTb JlaHHble O rpy3e 1 ero BnafenbLe, a TakKe BO MHOrOM CHUMaTb KOPPYMUUOHHbIE PUCKW 1 BBO3
KoHTpabaHabl. o MHeHuto rnaBbl PepepanbHoii TamoxeHHol cnyxbbl, (PTC Poccun) BynaBuna B.,
LMppOBM3aLMA TaMOKEHHOI cdpepbl [ONHKHa [LOCTUMHYTb TaKoro YpoBHA, Korpa ntoboe npaBoHapy-
LLIEHWEe OCTaBNAET CBOV 3NEKTPOHHDIN CNef, N OH BOBPEMA UAaeHTUULMpyeTCA ' .

B pamkax eguHoro npoctpaHctea EASC npegnonaraerca B3aumMHoe NpuU3HaHWE 3NEKTPOHHbIX AOKY-
MEHTOB, HeobxoauMbIx AnA ocywecTsneHuna B[], 4to peannsyerca B pamkax NpUMEHEHWUA MexaHn3ma
«e[JMHOTO OKHa», KOTOpbIii no3sonseTr yyacTHukam B3]l opgHoKpaTHO npepocTaBnATb JOKYMEHTbI B
CTaHJapTU30BaHHOM BUAE 4Yepe3 eAMHblii NPOMYCKHON KaHan AfA NocnefytoLero Ucnonb3oBaHusA
3aMHTEPeCOBaHHbIMW rOCYJapCTBEHHbIMU OpraHaMn U UHbIMW OpraHW3auuAMU B COOTBETCTBUU C UX
KoMneTeHL el Npu NPoBefeHNN KOHTpona 3a ocyuiecteneHnem B3 /[,

OcHoBHble npenmyLLecTBa LMPOBbIX TEXHONOrMI CBA3aHbl C ONTUMMU3aLLME NPOLLECCOB LiENoYeK
MOCTaBOK, paclUMpeHnem pbIHKOB CObiTa, BKIKOYasA UCMONb30BaHWe 3NEKTPOHHO TOProB/u, a TaKKe C
CO3JaHNEM WHHOBALMOHHbIX MPOAYKTOB U pacluMpeHneM paboyux MecT 3a CHeT MOABNEHMA HOBbIX
npodpeccuii n popm 3aHATOCTU.

B HacToAawlee Bpema B pamkax EADC npoponxaeTca panbHeiillee pa3uTre «LLMPPOBOI NOBECTKUY,
npegycMaTpuBatoLLeil B KadecTse Leneit ana cospaHua eguHoro «Lindpposoro npoctpaHctsar: cop-
MUpOBaHWe ycnosuii Ana ctabunbHoOro passuTUA 3KOHOMUK rocypapcts-uneHos EADC npu ux nepexo-
A€ Ha UCNonb30BaHWE WHHOBALMOHHbLIX TEXHONMorwuii; obecnevyeHne cBobofbl ABUMEHWNA TOBApPOB W
ycnyr B JaHHOM MPOCTpaHCTBe; hopmmpoBaHne eguHoro umdgposoro pbiHka EASC; poct BoBneyeH-
HOCTW (PU3NYECKMX U OPUBNYHECKUX NULL B LLUCPPOBYHO SIKOHOMUKY.

3a nocnegHne roabl TamoMeHHaa cdepa nperepnena CyLLeCTBEHHbIE U3MEHEHMA, NPU KOTOPbIX
3NEKTPOHHOE [AeKnapupoBaHUe, PUCK OPUEHTUPOBAHHbIN TaMOMEHHbI KOHTPOnb, (hopMUpoBaHue

N
I

' UnTepBbio ¢ pykoogutenem PTC Poccun Bnagumvpom bynasuHbim // « TamoxHsa», 01 (440) 2020. C.9-17.
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npouenyp yAaneHHOro npornycka TOBapoB Yepe3 TaMOMEHHYIO rpaHULy WU Apyrue HOBEMNbl TaMOMKeH-
HOrO PEerynupoBaHuA NPUBENN K COOTBETCTBYHOLLMM M3MEHEHUAM B 3akoHopatenbctee EADC u poc-
CUIICKOM 3aKOHOJATENbCTBE, OPUEHTUPOBAHHBIM Ha NyyllMe NpakTuku, pekomeHayemblie BTamO u
onbliTe TOProBbIx MapTHEPOB, Npexae Bcero onbita EBponeiickoro Coto3a no cospaHuto «be3dymakHol
CpeAbl» B1A TaMOMEHHbIX agMUHUCTpaumii n cybbektos B3 /.

Hopmbl 1 ctanpaptbl npaBa EASC, perynupytowime BOMpoCbl cO3jaHUA €4UHOro LudpoBoro
npoctpaHctBa EADC, pa3BuBatoTCAa C y4eTOM MUPOBBIX, EBPOMNENCKNX, eBpa3niiCKMX CTaHJapToB Ka-
yecTBa MHPOPMALMOHHBIX YCNYr U TEXHONOMUIA.

ObecneyeHne HaunoHanbHbIX MHTEpPecoB rocypapcTe-uneHoB EADC B ycnoBuax pa3Butua eguHoro
EBpasmuiickoro uudposoro npoctpaHcTsa nNpeaycMaTpuBaeTca HaluMoHanbHbIMU CTpaTernaAMM 3TUX ro-
CyAapCTB, HaLeNneHHbIMI Ha CO3faHune yCTOYMBOro 1 6e30MacHOro TEXHNKO-onepaLoHHOro KOMMeK-
ca KOMMyHWKaLuii, BKIIOYaOLMX HOBEMLLNE WHHOBALMOHHbIE MH(POPMaLMOHHbIE TENeKOMMYHWKa-
LLMOHHbIEe CUCTEMbI NPefOCTaBAeHNA LaHHbIX.

locypapctBa — uneHbl EA9C B pelwleHunax Bbicluero skoHoMrM4eckoro coBeta COBMECTHO cchopmy-
NMpOBanM OCHOBHble HanpaBneHna obecneyeHna pa3BUTUA LUEPPOBOI IKOHOMUKN, BKHOYAKOLLIME HOP-
MaTWBHO-MpaBOBble MEPbI perynmpoBaHua obpa3oBaHWA, NOATOTOBKY KafpoB B 0bnactn uLmdppoBbIx
TeXHONOornii, opMMpoBaHMe UCcnefoBaTeNbCKUX LEHTPOB A ONpeaeneHna NpuopuTeTos LMgpposm-
3aumu, co3faHne TeXHUYECKOro MoTeHuMana nocTpoeHna MHAPOpPMaLMOHHOW MHAPACTPYKTYpbl U UH-
chopmaLoHHoi1 6e30nNacHOCTU, KOHTPONb UCNONHEHWA 3aa4 U AOCTUMEHNA PE3YNbTaToB NMPOBOAUMOI
paboTbl'.

Ha 3acepanun Bbiclero Espasmiickoro skoHommueckoro coseta B fiekabpe 2020 ropa yTeepmaeHbl
Crpaternyeckme HanpaBneHuA pa3BUTUA eBPasUICKOW 3KkoHOMMYecKol uHTerpauumn po 2025 ropa
(nanee — CTpaTternyeckue HanpaBneHua)>.

Ha ocHoBe mpuHUMMNOB TpaHCMapeHTHOCTU, KONNErnaabHOCTU, KOHKPETHOCTWU W MPUOPUTETHOCTM
Crtpaternyeckue HanpaeneHua npefycMaTpyBatoT: pacLLUMpeHne NpUMeHeHUA LLMPOBbIX TEXHONOM Ui
B TaMOMEHHOM PErynvpoBaHUM U BHeJpeHne TeXHoNorunii, obecneymsaroLLmx aBToMaTU4eCKoe coBep-
LLIeHNe TaMOMEHHbIX onepauuii 6e3 yyacTma JONMHOCTHbIX nuL; coBeplueHcTBoBaHne TK EASC c yue-
TOM MpPaKTUKN €ro NPUMEHEHUA U BHECEHWE COOTBETCTBYIOLLMX U3MeHeHWIi B aKTbl opraHos EAJC;
pa3BuTHE eguHOIA cucTembl TpaH3uTta ToBapos B EADC; obecneyeHne efuHoro ctaHaapTa coBepLueHmna
TaMOMEHHbIX onepauuii 1 NPoBefeHNA TaAMOMEHHOIO KOHTPONA; YHUUKALMIO NEKTPOHHOMO LOKYMEH-
TOoObOpOTa MeXAY TaMOMEHHbIMU opraHamm v yyactHukamu B3 [l; popmmposaHme espasuiickmx umd-
POBbIX 3KOCUCTEM, B TOM HYUCNE C WUCMONb30BAHMEM WHTErPUPOBaHHON WHAOPMALLMOHHOW CUCTEMbI
EASC; uudposyto TpaHccopmauuio B cdepe MHTENNeKTyanbHoii cobcteeHHocT B pamkax EADC,
BKNtoYaA BblpaboTKy B pamkax EADC cornacoBaHHbIXx noaxonos K bopbbe ¢ HapylueHuaMK npas Ha
0b6bEKTbI MHTENNEKTyanbHOW COOCTBEHHOCTU B MHCPOPMALLMOHHO-TENEKOMMYHUKaLMOHHOW ceTn "UH-
TepHET; LM poBOE COTPYAHNYECTBO Ha rNobaNbHOM U perMoHanbHOM YPOBHAX U Ap.

Cnepyet oTmMeTnTb, 4YTO Ha npoctpaHcTBe EADC Bonpockl BefeHuna undposoro busHeca B Nepsyto
oyepefb KacaroTcA npobnem rapMoHM3auMuM HOPMaTUBHO-MPaBOBbIX akToB. B Kampoii cTpaHe cy-

! Hanpumep, B pewenunax: Boicwero Espasuiickoro skoHomuyeckoro coseta: o 08.05.2015 N2 19 «O nnane
meponpuaATnii no peanunsauym OCHOBHbIX HarnpaBieHWi pa3BUTUA MeXaHU3Ma «e[JMHOTrO OKHa» B CUCTEME perynu-
pOBaHWA BHELLHEIKOHOMMYECKON feATenbHOCTU»; oT 26.12.2016 N2 21 "O chopmupoBaHumM LUpOBOIA NOBECTKM
Espasuiickoro skoHomuyeckoro cotosa"; ot 11.10 2017 N2 12 «O6 OcHOBHbIX HanpaBneHWAX peanusauumn umd-
poBoii nosecTkn EBpasuiickoro akoHommyeckoro cotosa fo 2025 ropa» v ap.

2 Pewwenue Bobicluero EBpasuiickoro skoHommyeckoro coeta oT 11.12.2020 N2 12 «O ctpaTternyeckux Hanpas-
neHusax passutua EBpasuiickoil akoHomuyeckoid uHterpauum go 2025 rogar.
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LLLECTBYHOT CBOM HalMOHanbHble TpeboBaHWA, HOPMATUBHbIE aKTbl, KOTOPble Ha CEroAHALUHUIA AeHb
elLlle He rapmMoHM3MpoBaHbl Ha npoctpaHcTBe EADC, yTo 3aTArnBaeT panbHeiiluee pasBuTUe COTpya-
HMYecTBa Mo Borpocam LucpoBoii NoBecTkU. Ha cerogHALHMIA feHb OCHOBHAA YacTb LENOYeK CO3-
AaHuA fobaBneHHO CTOMMOCTY OT NMPOU3BOAUTENA K NOTPebuTento, HaxoAALLMECA BHE NMPOCTPaHCTBA
EASC, He npowunu onTuMmU3aumnIo, PEUHMUHUPUHT U LudpoBble npeobpasosaHuna. YyacTHukn B3]
CTaNnKkuBaroTcA C HebnaronpuATHLIMW KOHKYPEHTHbIMK YCNOBUMAMM B 4acTu HanoroobnoxeHus, Tpebo-
BaHui4 6e3onacHocTu u T.4. Bonee Toro, Kaxpaa ctpaHa HaxOAMTCA Ha pasNMyHbIX 3Tanax LugpoBoro
pasBuUTKA, N 4TOObI ONTUMU3MpPOBaTL paboTy LKUdpoBoro busHeca, BaHO JOOUTHCA pPaBHbIX BO3MOM-
HOCTell ANA KaXA0ro y4acTHuKa.

B uenax BbipaboTkn npeanoxeHuii No coBepLUEHCTBOBaHMIO 3aKoHoJaTeNbCcTBa Ha nnoLuaake Espa-
3uiickoii akoHommnyeckoi kommceun EASC cozpaH n dyHKuMOHUpYeT KoHCynbTaTUBHbI KOMUTET NO
TaMOMEHHOMY perynmpoBaHuto, a Takxe paboune rpynnbl Mo pasnMyHbIM HarnpaBieHWAM, B KOTOPbIX
yyacTBytoT npegactaButenn EDK, TamoxmeHHbix cnyxb rocypapcte-uneHos EADC n 6usHec-coobLecTs.

Crpaterua passutua nHdopmaumoHHoro obuiectsa B Poccuiickoii depepaummn Ha 2017-2030 ro-
Abl' onpefenaeT cTaHJapTbl U HOPMATMBbLI OMEPaLMOHHOrO YNPaBIEHNUA C UCMONb30BaHUEM TENEKOM-
MYHUKaLMOHHBIX 1 LPOBbIX MOAeneii NporpaMMMpoBaHnA, HarnpasneHHble Ha ouudpoBbIBaHNE Cce-
TEBOro NPOU3BOACTBEHHO-YNPaBlEeHYeCKOro NpoLecca B Kamaoii otpacnu.

dTC Poccun ogHUM 13 NepBbIX POCCUIICKMX BEJOMCTB CTana OCyLLecTBNATb pechopMUpoBaHME Ta-
MOMEHHbIX OpraHoB, BHEAPAA COBPEMEHHbIe TexHonoruu. B HacToALlee Bpema B Poccun nonHomactu-
TabHo paboTatoT yxe 16 LeHTpoB anekTpoHHOro aeknapuposanua (L3 1), roe ochopmnaerca 98% Bcex
AeKnapaumii. DTU LeHTPbI NpefHasHadveHbl anA "AMCTaHLMOHHOIO" Mponycka TOBApOB YEPE3 rocy-
napcteeHHyto rpaHuuy. Cam ToBap pasmellaeTcsa Ha CKnajax Bosne rpaHuubl Poccum, a Becb obmeH
MHcpopmaumii 0 BBO3MMOI NPOAYKLUMN C TaMOMEHHOW cnyxboii BeaeTca B aneKTpoHHoM Bupe. [lpu
TaKkoli Cxeme Ha TaMOMEHHbIX MOCTax MPOBOAUTCA TONbKO BU3YyalbHblii ocMoTp ToBapa. Co3paHue
L1210 no3BonAeT nepeiTn Ha 3NEKTPOHHbIN JOKYMEHTOOBOPOT ¥ CHU3WUTb NOrUCTUYECKUE U TpaHC-
MOPTHble U3LEPMHKM ANA KOMMNaHwii, 3aHumatowwmxca B /L, a Takke coKpaTUTb BpeMA TaMOMKEHHbIX
onepaumii.

ObpasoBaHHble L3l co3patoT BO3MOMHOCTM NpPefoCTaBNATb TaMOMEHHble JAeknapauum B
3NEKTPOHHOM BUAE B €AMHbIN LEHTP AeKnapupoBaHusa, 6e3 NpuBA3KM K KOHKPETHOMY TaMOMEHHOMY
opraHy. [Tpu aTOM fleknapupyembiii ToBap MOMET HaXOAUTbCA B Nt0boi Touke Poccuiickoil Pepepaumu.
INEeKTPOHHOE JeKnapupoBaHue [ano CTapT MPUMEHEHWIO COBPEMEHHbIX WHGPOPMAaLMOHHbIX TEXHO-
noruii, Taknx Kak npepBaputenbHoe MHpopMrMpoBaHue, aBToMaTUYeCckas perucTpauma gexknapauuii, a
TaKiKe TEXHONOrnA yAaneHHOro Bbinycka TOBapoB.

@dTC Poccun noctoaHHO BepeT paboTy Mo BHeApeHUto LudpoBU3aLmMmn B LeATENbHOCTU TaMOMEH-
HbIX OPraHOB B paMKax peanu3auuu uenei u 3agad, NnpepycMoTpeHHbIx HauvoHanbHol nporpammoii
«Llndpposan akoHomuka Poccuiickoii Pegepaunm»’.

Crparterueii pa3Butua TamoxeHHoii cnyx6bl Poccuiickoit ®Pepepauun o 2030 ropa (panee — Ctpa-
TernA) rnaBHbIM BEKTOPOM pa3BUTMA TaMOMHW ODO3Ha4YeH Mepexof, OT 3NEKTPOHHON TaMOMHU K Ta-
MOMHEe NHTenneKkTyanbHoii. Pap BamHeliLLMX NPOEKTOB NNaHNpyeTCcA peann3oBaTb 3a CYET HaMoNHEHWA

N
I

! YtBepxaeHa Ykasom lNpe3ungeHta Poccuiickoii ®Pepepaumn ot 09.05.2017 Ne 203.

2 URL: https://lyandex.ru/turbo/customsonline.ru/s/5732-fts-rossii-osnovnye-itogi-dejatelnosti-za-11-mesjacev-
2020-go (pata obpawyerua: 01.03.2021).

3 "MacnopT HaumoHanbHoro npoekta "HaumoHanbHas nporpamma "Lindpposas akoHomuka Poccuiickoii depepa-
umn" yteepiaeH npesuguymom Coseta npu lNpesugerHte PP no crpaternyeckomy pasBuTMIO U HaLMOHaNbHbIM
npoektam (npotokon ot 04.06.2019 Ne 7).
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LMPPOBbIX CUCTEM 3NEMEHTAMU UCKYCCTBEHHOTO MHTeNNneKkTa. OguH 13 ocHOBHbIX NpoekToB CTpaTerum
- peanu3auua MOAENN «UMHTENNEKTyaNbHOro», KOTopas, NOCTPOEHHAaA Ha NPUHLMMIax aBTomaTu3aumm
BCEX KOHTPO/bHbIX MPOLEAYP M NpearnonaratoLLas nux CoCpefoToyeHve B eauHoii umdposoli nnatdop-
Me, No3BONMT 6E3PUCKOBLIM NAapTUAM NpaKTUYeCckn 6€30CTaHOBOYHO MPOXOAUTb TaMOMEHHYHO rpaHu-
uy.

Wcnonb3osaHue yyacTHukamu B3l paspaboTtaHHbix cepBucos «JInyHblii kKabuHet yqacTHuka B3 [1»
n «Cratuctnyeckoe HabnogeHne», NpefocTaBNAOLLAA BO3MOKHOCTb MonyyaTb MHGopMaLmuio, Heob-
XOAVMYIO [N OCYLLECTBNEHNA AeATeNbHOCTH y4acTHMKoB B3O /[l B oHnaiiH-pexunme, No3BoNAeT CHU3UTb
afIMMHUCTPATUBHYKO Harpysky Ha OM3HEC W CHUMEHWE KOPPYMLMOHHOI CcoCTaBnAtoLLell npu ocy-
LLLECTBNEHNN TAMOMEHHbIX OMNepaLuii.

LleHTpanun3oBaHHbIN y4eT TaMOMKEHHbIX U UHbIX Nnatexeli, aMUHUCTPUPYEMbIX TAMOKEHHBIMU Op-
raHamm Poccun, BHegpeHHaa TEXHONOruA LEeHTpanm3aumum yyeta nnaTtemeil obecneynna BO3MOMKHOCTb
MCNONb30BaThb AEKNapaHTOM ynnayeHHble UM JeHexHble CPeCcTBa BHE 3aBUCUMOCTU OT TOrO, B KaKoit
TaMOMEHHbI1 opraH nojaHa TaMOMeHHaA AeKnapawus, Y4To MO3BOMMIO COKPATUTb BPEMA NPOBEAEHNSA
TaMOMeHHbIX onepauuii 1 npuseno K bonee ynobHoli popme ynnatbl yyactHukamn B3 /[l TamomeHHbIX
nnateeil. OCHOBHbIM KOMMOHEHTOM TaKoro yyeTa apnaerca EpnHas aBTomaTMampoBaHHasa MHopMa-
umoHHas cuctema (EAUC), npegHasHauyeHHasa AnA KOMNIEKCHON aBToMaTM3auuy LeATeNnbHOCTU TaMo-
MEHHbIX OPraHoB BCEX YPOBHei M opraHu3aumMm MHOPMaLMOHHOMO B3aMMOAENCTBUA Mexay coboii
BHELLHUMU ObbeKTaMW, NPUHATUA YpaBNeHYECKUX PeLLeHnit Ha BCeX YPOBHAX, OnepaTMBHOIO AoBe-
LEeHVA pacnopAfMTenbHON 1 cnpaBoYHO MHOpMaL MK CBEpPXY BHU3.

Bmecte ¢ Tem, Henb3Aa He OTMETUTb, YTO HapALY C MONOMUTENbHBIMU JOCTUHEHUAMU U NEPCNEKTU-
BamMu LMppOBM3aLMN TaMOMEHHOIN ccpepbl UMELOT MecTo cnoxHocTh. Lindposusauma, Kak cospaert
noTeHuMan pia HOBbIX OU3HEC-NMPOEKTOB ANA OfHUX BULOB IKOHOMUYECKOW BEATENBHOCTU, TaK U CHU-
}aeT BO3MOMHOCTU ANA pa3BUTMA Jpyrux. Hanpumep, anekTpoHHaA KOMMEPLMA YMeHbLUAeT noTpeob-
HOCTb B TOProBbIX MIOLWAAAX U B TO }e BPEMA aKTUBU3UPYeTCA NOrUCTUKA JOCTaBKM TOBapoOB, Npuob-
PETEHHbIX Yepe3 UHTEPHET'.

Takxe nmetotca npobnembl Npy NOCTPOEHUN eauHOro npocTpaHcTea gosepusa mexay PTC Poccun
C Apyrumu cnyxbamm KOHTponsa, Takumn kak Poccenbxo3Hagsop no doutocaHuTapHbIM Borpocam, Poc-
noTpebHaA30pOM NO CaHUTapPHO-3NMAEMUONOrMYecKM Bonpocam, PeaepanbHoil HanoroBoit cnyobl
(®PHC Poccun) no cmHaHcoBbIM Bonpocam U ap. He Bce BejoMcTBa HaXogATCA Ha OfLHOM TEXHONOru-
YECKOM YPOBHE pa3BUTWA, a €CIN U HaXOAATCA, TO pa3HULA B MOAXOAAX U UCMONb3YyEMOM UHCTPyMeH-
TapuK 3a4acTyro YCNOMHAET CUHXpOHM3auuto uHdopmauum gna obmeHa. Hanpumep, PTC Poccun
OpWEHTUPYETCA Ha NapTUM ToBapoB, a PefepanbHan Hanoroeas ciyxba — Ha JeHEeXHble NOTOKU?.

Take HeKOTOpble TaMOMEHHbIE JOKYMEHTbI HEBO3MOMKHO MCMOMb30BaTh B 3NEKTPOHHOM BUAE U3-
3a OTCYTCTBMA €[WHOIro NPOCTPaHCTBa AOBEPUA U EAVHOrO ornepaTopa, KOTopblii Mor Obl 3TOT BONpOC
KypuposaTb. K Takum genosbim bymaram oTHOCATCA, Hanpumep, JokymeHTbl EASC, otanvaromecs ot
poccuiickux Kpuntorpadmeid N aNeKTPOHHOI NOANUCHI0 U 6e3 COOTBETCTBYIOLLMX MEXaHU3MOB MpPO-
BEPKN HEBO3MOKHO YOeaUTbCA B UX (BOKYMEHTaxX) JOCTOBEPHOCTU B 3N1EKTPOHHOM BUJE.

Mcnonb3oBaHuve undpoBbIX 4OKYMEHTOB U, B HaCTHOCTM, 3N1eKTPOHHON Ludposoit nognucu (L)
OCTaeTcA 30HOi ONpPeAeNeHHOro pucKa, CBA3aHHOrO C HELOCTaTOYHOW rPaMOTHOCTbLIO rpaMiaH B BOIM-
pocax MHpopMaLMOHHOI 6e30MacHOCTU U OTCYTCTBMEM LLENOCTHOrO MOHUMaHMA MexaHW3MOB paboTbl

! Bonee noapobHo cm. A. Kysasko «[ntockl n MuHycb! umdposusauumn» (URL:http://np-aaii.ru/item.php?id=2794,
pata obpauenua: 01.03.2021).

2 Cm.: A. YewwKo. TamoxHA 1 MH(OPMaLMOHHble TexHonoruu. MNapagurma passutua. URL:http://delmoscow.ru/
week_question/?cid=ba9ecba4&nid=fbb3bb31 (mnarta obpaiieHna: 26.02.2020).
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SUIM. OTcyTcTBYET TakMe HaANeKaLLMil KOHTPONb 3a opraHu3auuamu, npegoctasnsatoLmm ILUMM. Taxk,
MMEIOT MECTO Cllyyau, Korja B MolueHHuuyecknx uenax JLUIMN odpopmnaeTca Ha TpeTbe nuuo.

B uensax npoponieHnua panbHeliweii paboTbl NO CO3[aHUIO BbICOKOTEXHONOTMYHON TaMOMKEHHOM
cny#6bl B Poccumn npoponsatotca paboTbl NO aHanu3y CBA3aHHbIX C LdpoBM3aLMeil OCHOBHbIX pUC-
KOB B TaMOMEHHOI [eATeNbHOCTU — MpeMae BCero, puckoB 6e30macHOCTU U PUCKOB PUCKAIbHOTO Xa-
paKTepa; uccneayeTca npaBOBOE PEryanpoBaHWE MHCTUTYTOB TaMOMEHHOro 3aKoHOJaTenbCcTBa, He-
NOCPeACTBEHHO CBA3aHHbIX C UCMONb30BaHMEM COBPEMEHHbIX MH(POPMALLMOHHbIX TEXHONOT WA, TaKmux
Kak NNYHbIi KabuHeT yyacTHuMka B3 [l, aneKTpoHHOro geknapvpoBaHuA, TaMOMEHHOIO COMpPOBOKE-
HUA, e[ MHOrO NIMLLEBOIO CYETA W NP.; BbIABNAIOTCA BO3MOKHOCTY LU(POBOI TaMOMHM B OpraHu3aLLum
B3aMMOLEWCTBUA C POCCUACKMMUN HANOroBbIMW OpraHamu B KOHTEKCTE pOpMUpPOBaHMA efUHOIO chuc-
KalbHOro KaHana, a Takke AnA NOAKIOYEHUA POCCUICKON TaMOMHM K MeMAyHapoAHbIM KaHanam Ta-
MO3KeHHOIi HdopmaLun 1 ap.

B 3akntoueHun cnepgyet oTMeTUTb, YTO LLUPPOBbIE TEXHONOTMU Kak B Poccuu, Tak 1 B rocypapcreax-
yneHax EADC akTMBHO NpoHMKatoT B TamoxkeHHYyto chepy. [anbHeiiwas paboTta no peanvsauum NonaHo-
macLuTabHoll LMpoBM3aLMM TaMOMEHHO chepe AeATENbHOCTW NMO3BOMAUT YAyULIUTb LEN0BOI KnumaTt
Ha npocTpaHcTBe rocypapcTe-uneHoB EASC v cTaHeT rapaHTOM 3aLLuTbl BHYTPEHHETO PbIHKA Kamaoro
eBpa3uniickoro rocyaapcrea, cnocobcTByas MHOroopMaTHOMY 3KOHOMUYECKOMY PasBUTUIO U B3auMO-
LeicTButo Ha Bcem npoctpaHcTee EADC.

Udthnthwghp' <nnqwdnid putwpyyby Gu Jwpuwihu ninpuinud dwdwuwywlyhg wbntluwwnydwywu
nbfuuninghwubiph ubpnpdwu hwpgtipp: Logwd Gu Nnuwuwnwup Yfwotunyejwu bW GUSU wunwd
wjl whwnnignwuutph wwpwdpnd pYwihu nbluuninghwubph qupgqwugdwu ninnniegjnutbpp,
npwug npwywu wqnbigniejniup gnpdniubinyejwu nyjw| ninpinh qupgqugdwu Yypw, huswbiv uwl
gnyg tu tnpywd npwug ubpnpdwt hbn Yuwywsd ndwpnipniuutipp:

Abstract: The article deals with introducing of modern information technologies in the customs
sphere. There are mentioned the directions of development of digital technologies in the territory of
Russian Federation the EAEU other member States, their positive impact on the development of this
field of activity, as well as are showed the difficulties associated with their implementation.

Shduwpwnbp' plupbunipwl pduytiugnd, Jwpuughl dwpdpbtbp, pdught dwpuwpnid, ipbink-

Guwindwlwt (pGutininghwibtin, gnpdnibbingeywt dwpuuyhti ninpen, EGppntwiht inGutingnghw-
btin:

Keywords: digitalization of the economy, customs authorities, digital customs, information techno-
logies, customs sphere of activity, electronic technologies.

Kntoyesbie cnosa: yugposusayus SKOHOMUKU, MAMOXeHHbIe Op2aHbl, Yughposas mMamoHs, UHGgop-
MAyUOHHbIe MexHOM02UU, MaMOoXeHHas cghepa OesmenbHOCMU, 3eKMPOHHbIE MEXHOM0UU.
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MESNhE3UL 64 hrUYNrLLP SEUNRG3NRL / THEORY OF STATE AND LAW /
TEOPUA T'OCYOAPCTBA U MNPABA

U4ES3UL <u3u

6N ppbwlwt hppwynitiph wdphnth hwygnpn, << nwippwpiwgnipywi Gplwt pwnuwph
bGtwppnt U Unpp-Uwpuwy Juipnswlwt ppowbbiiph nuippwpwgnuyayuwt nuwinwpiwg
AVETYAN HAYK

Applicant of the Chair of criminal law of the YSU, prosecutor of the Prosecutor’s Office of
Kentron and Nork-Marash Administrative Districts of Yerevan City

ABETSAH FAiIK
Couckamens kagheOpbi y2onosHozo npasa EIY, npokypop nporypamypei
aomuHuUcmpamusHsix okpyzos KeHmpoH u Hopk-Mapaw 2. Epesana

hru4dULUL LAPUP 6PUULAUU UWUNNKRSYUTLP SEUNRG3NRLL «PUUSULURU,
hMrU4UUUL <6SEYULLY», B4 PrUYULUUL <U3ESNINkE3NKLL*

THEORY OF THE BIPARTITE STRUCTURE OF THE LEGAL NORM: “CORPS OF FACTS, LEGAL
CONSEQUENCE” AND LEGAL DISCRETION*

TEOPUA IBYXCOCTABHOW CTPYKTYPbl MPABOBOI HOPMbI: «COBOKYMHOCTb AKTOB,
NMPABOBOE NOCNEACTBUE» U OPUOUYECKOE YCMOTPEHUE®

I. LEpwdnipyniLu

«Lwjbgnnnieintu»-p dwgnw E jwwnhubpbu “discretio” pwnhg, npp tpwuwynwd £ ubthwlwu
Ywdpny Jupybint ppwyniup Ywd wquwneniu:! Ujuhupt, npwbu |Ggqwpwuwlywu bGgpnyp,
hwjgnnnieniup pwuwynid £ gnpdbint wquwnniejniu:

Ppwwpwuwlywu gpwlwuntejwu bty Lu hwbwfu wju hwulwgnie)niup dG{uwpwuynid £ gniin
liqwpwuwywu hdwuwnny: Ppwjwpwuwlwu ghinnyeintubph nnyunp, wypndtunp 3niph Shiun-
dhpnyp ugnud k, np ««hwybgnnnipiniar-p hwulwgynid £ npwbu wbpwlwt dwpduh Yud ww)-
pnbwywn whdh Ynndhg nplk hwpgp nénd” ubhwuwt Gudpny:»* <wdwudwu updhpubp Gu
wpwnwhwjnb] twl hpwwpwuwwu ghunnyeyniuubph eEYUWSNL Blwwbphuw dbNuyhuwu?,
hpwywpwuwwu ghnneyniuubph nnuinp Uwifuwu Mwgughwu®:

* nnywidp ubpyuwjwgyb £ 18.10.2021, gpwfunuyby £ 28.10.2021, punniuyb) b nmwwagpniejwu 24.12.2021:

* The article was presented 18.10.2021, was rewiewed 28.10.2021, was accepted to publication 24.12.2021.

* Ctatba npepctasneHa 18.10.2021, peuensuposana 28.10.2021, npuHaTta B neyatsb 24.12.2021.

' Sb'u https://www.dictionary.com/browse/discretion, https://www.merriam-webster.com/dictionary/discretion
(01.07.2021):

2 Sk'u Tuxomupos H0.A. AgmuHucTpatsHoe ycMoTpeHue u npaso // http://www.lawmix.ru/comm/7004 (01.07.
2021):

3 St'u MenoHkunHa E.A. AgMUHNCTPATMBHOE YCMOTPEHUE Kak dhopMa peannsaun AUCKPELMOHHbIX MOTHOMOYMIA
opraHoB rocygapctBeHHoli BnacTu // 3akoHbl Poccuu: onbiT, aHanus, npaktuka, 2015, ko 105:

4 Sb'u Mauauma M.LL. O [IMcKpeLMOHHbIX MONHOMOYMAX JOMKHOCTHbIX L, BepxosHoro cyaa P® B rpakpaHckom
n apbutpamHom npoueccax // BecTHuk rpampgaHckoro npouecca, 2015, ko 5:
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huswbu tpunud E, tipp upqwd hpwywgbnubpp hwjtgnnwywu jhwgnpnyenitup ywwnybipwg-
unuw Gu hppl wEnwywu dwpdup pwgwpdwy Ywdp, nput hwpgh [nénd wjuwbu, huswbu win
dwpdpuubipu Gu gwuywunwd: Ubgpbipqwé htinhuwyubph pwgwwnpnieiniup fuhun punhwupwywu
E, pun upwug' ubithwlwu Yuwdpny gnpdtip Gupwnpnu  wuuwhdwuwhwl hwjbgnnniegniu, hb-
nbwpwp' judwjwYwunyeiniu: Uwuwju, wpnyn’p «<hwjbignnnipnius-p hpple hpwdwlwu hwulw-
gnieniu, sniup [Ggupwuwywuhg mwppbpdnn' gnpdwnnipwihtu hdwuwn b bpwuwlnipyniu:

«dwpswpwnniejwu hhdniuputiph Gy Jwpswlwu Jupnyeh dwuhtu» << opbuph 6-pn hnngwédh
1-htu Jwup hwdwéwu' «huybgnnuljw jhwgnpnipyniin opbupny Jupswlwt dwpduptr JEpw-
wwhdwd hpwymtip ' ptuppbyne dh pwh hbwpwynp ppwduiswch jniémduliphg nplk d&yp»:
Unpdh wyu dbwybipyndhg wyuhwun £, np hwjtignnniejniup wpynd £ optiupny, pwgh wjn, Jup-
swywu dwpdhuu hpwywunt £ punpbine ng pE jnipupwugnip, wyp dhwyt ppwydwswith (ndnwd: Uj-
unwwdbuwjupy, gnun ybpp updwd opbuunpwywu unpdh wnbipunp pwywpwp sk hwjtignnniejwu
dwuht dwdwuwlywyhg ghrnwlwu ywwnybipwgnd Yuqdbiine hwdwp:

Unyu hnnywénd dwupwdwut ubipluwjwgynd £ hwjgnnwywu hwgnpniejwu gnpdwnnyen,
nbuwlubipp, hwjignnuywu ufuwutipp, hwitignnniejwtu uwhdwuubpp W unpdph Ywunnigwdph
dwdwuwlwyhg nbunteginiup, nph dhongny k| hbug pwgwunpynid £ hwjtignnnieiniup:

Il. hpwywunpdh Yunnigwdpp

Lwjtignnwywu thwgnpnipintup hwulwuwnt hwdwp, huswbu ytpp ugpytg, wuhpwdtion £ gtip-
(ndt] hpwywunpdh Ywnnigwédpp, npw wnwppbpp: <6ug hpwywunpdh Ywnnigwodpnd k
«pwpuywd» hwibignnwywu jhwgnpnipjwt wnyw)niginiup Ywd pwgwlw)nipiniup:

a. bpwjwunpdh bnwunwd junnigywdph nbunieyniup

funphpnwihu hpwywghwneywu dby gbiphotunn Yupdhph hwdwawu' hpwdwywu unpdh Yw-
nnigwdpwiht tnwippbinp bpkipu £ht' 1) hhwnebq, 2) nhuwnghghw U 3) uwuyghw':

<hwynpbqp Ywd Gupwnpnientap gnyg & wnwihu, pE huswhuph ywjdwuubpnd wbiwnp £ nGlw-
qupyb| ndjw| Ywunuubpny: <phwnpebiqnd swpwnpynd Gu wju hwumwlwu hwugwdwupubpp,
npnug wnlwjniejwu ntwpnd wudwug dnwn dwagnid Gu hpwywpwuwlwu hpwyniupubip bW wwp-
nwlwuniginiuubn:?

thuwnghghwt yud Gupqunpniggnip gnyg b nwihu, b huswhuht Yupnn £ Ywd whnp Ehup
quppp hhwynptiqnd twjuwnbujwsd ywjdwuubph wnywjniypjwi nbiwpnid: ‘thuwynghghwt pwgw-
hwjnnud £ wudh htug qupph Ywunup, hpwwpwuwlwu hpwyniuptbiph b wwpwwwuniegyniu-
ubpp pnjwunwyniejniup®:

Uwblyghwt wd pnydp uwhdwunud £, pb huswhuh wGwnwlwu wnnydh dhongutip Ywpnn Gu
Yhpwnyb] nhuwynghghwjnd bwfuwwnbiujwsd Ywunuubipp fuwfunnnh hwdwn: Uwulyghwt uwhdw-
unu | ppwjwpwiwwt ywnwufuwuwwnynipjwu swihbpp' hpwynituph npnawyh unpdbipp fuwfu-
wnbnt hwdwp*:

Uu Ywnnigjwdpp Ywnbih £ ubpyuywguby hnlyw| Yepw' Gl (hhwynplq), www (nhu-
wnghgphw), wypuwybu (uwblghw) : Lnpdh wu Bnwunwd Ywnnigywdphg wwpq b nwnund, np

' St'u Hepcecany, B.C. Teopusa npasa u rocygapcrea. M.: Hopma UH®PA-M, 2013, L9 124, Babaesa. B.K. Teopus
rocypapctsa v npaea. M.: tOpaiit, ko 471, Maty3os H.W., Manbko A.B. Teopus rocyaapcrtsa u npasa. M.: KOpucr,
2004, £ 133:

2 St'u bupnwwyny LU, Mbwnnyejwu b hpwyniuph wbunwegniu: Gp., «3ng» hpww., 1997, ke 274:

3 Sb'u unyu wbinnud:

* Sb'u unyu wbinnwd:

5 St'u Unipwrywt U. hpwdwlwu unpd (Mwdpwpywt U., Unipunywu U., Mbunnygjut W hpwyniuph nbunt-
@Intl) 3-pn hpwwn., «Lnuwpwg hpwnwpwlsnyeniu», Gplwu, 2018, ko 340:
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hhwnpetiqu Nt nhuwynghghwt Ywpgqwynpnid Gu wudwug Jwppp npnawyh wywyjdwuubiph wnlwjnt-
Rjwdp, huy Gebt win Jwppu hpwydwswih sk, wwyw wnwowund £ whwnniyejwu Ynndhg Yhpwnynn
wupwpbuwywuwn hpwljwlwu hbnlwup' uwulyghw:

Uwlwju, hpwdwywu ns pninp htnmbwupubpu G wupwpbuwwuwn. wjupupt' hpwdwlwu ny
pninp hGinbwupubipu Gu uwuyghw: Uthu, vwuyghwu wnyw £ dhwju ppwphpwydwywu unpdtph
wwpwgwnd: Ophuwy' << ppbwlwu optiuugpph 104-pn hnnwdp dbnuniuwly $hghlulwu b
ppbwlwt ywwwufuwuwwyniejwu wnwpphph hwuwd wudh Ynndhg dGYy wy wudh nhnwynpni-
Rjwdp, wwophuwpwn Ywuphg qpybnt nGwpnid bwjuwwnbunid £ uwuyghw: Pwig hpwyntuph wy|
tynintpnud unpdp «ybippuwpryntupp», hwbwfu, pwpbuwywuwn hpwywywu hbnbwuptu £: Ophuwy,
«<< pwnuwpwgnt wuduwgnh dJwuhu» << optiuph 4-pn hnndwdh 1-hu Yewnh hwdwdw)u' beb wudp
<< pwnuwpwgh £, wyw wulwfu mwphphg hpwyntup ntuh unwuw] wuduwghp. pwnwpwgh (h-
ubju wnwowgund £ pwpbuywun phpwjwlwu hbnbwup' wuduwghp unwuwp: <Gnlwpwp,
uwuyghwu unpdh Yunnigqwdpwihu tnwpp sk: Pwgh wyn, huswbu Ypbw hweonpnhy, hwjbgnnw-
Ywu [hwanpniejniup huwpwynp sk pwgwwnpbip unpdp inwunwd Yunnigywdph dhongny:

Wuwhuny, unpdh Gnwunwd Yunnigwdph wnbunteiniup sh pwdwpwnpnid wpnh hpwywghwnt-
RJwU qupgugnudutipht b wwhwueubipphu:

b. hpwywunpdh Epyuiunwd unnigwéph mbunipyniup

Wu wbunipjut hwdwdwju' hpwdwlwu unpdbph d&d Jwup Ywd «wdpnnowwux» unpdbipp!’
Ywnnigdws U* 1) hwunwyuwqihg U 2) hpwjwlywu hbnlwuphg?®:

bwuipwlwqdt hpwjwunpdnid ujwpwagpywd wnwudht bwfuwwwjdwuubph wdpnnonteiniut
t: hPpwdwlwt hbplwbpp hwunwlwqdh htn juwydws ywpunwlwunyggniut £,® wyuhupu, pb
thwuwnwwqdh pninp twuwwwpdwutubph wnywniejwu nbwpnd, hus hGnbwup wbwp £ Ypw
hwulh:

Pwuwnnpbiu, hpwywunpdp, npwbu Ywunu, wjuwbtu £ unnigwd, np thwunmwlwgdh wnlyw-
Jniejwdp wwjdwuwynpynid £ dh npnawyh hpwwywu hbunbwup: Grb wnjw Gu thwunwlywqdh
wwjdwuubipp, www uygpniupnpbt ypw £ hwuund ppwjwywu hinmbwupp: Wuwhuny, hpwyw-
unpdtipp Yunnigywd Gu «bpb-www» ufutidwny: Wupupl, «bpebt wnlw £ thwupwlwqgdp (npw
pninp bwjuwwwydwuubpp), www Jpw £ hwutnd ppwdwlut hipliwtppy»*: Oppuwy, «lwdwp-
ubiph wquwunijwu dwuhu» << optiuph 32-pn hnnwdh 2-pn dwuh hwdwdwju.

Gt hwwpu wuglwgynid | unyu opbuph 2-pn gifuny bwfuwwnbiujwsd hpwabiydwup ybipwpb-
pnn wwhwugutiph fuwfundwdp (PUUSUYURY), www nuinhlwuniyeiniup ywpwnwynp £ pwné-
pwfununy wbntlwgubi|, np hwjwpu wuophuwlwu k, bW np dwutwyhgubipp Gupwlyw Gu optupny
uwhdwuywd wwunwuuwtwwnyniypjwu (PPUYUYUL LESEUYULL):

Jdbipngpjwy unpdp hpwywunpdh Gplwunwd Yunnigwdph b «bpb-www» ufubdwih gwjnniu
oppuwy k£ Uwlwju, Ywu unpdbip, npnugnud wju ufubidwu «pwpudwd t»: Oppuwy, unyu optuph
33-pn hnnwsdh 3-pn dwuh hwdwdwju' «hwyuwpp nbhuwduph pugwluynipwl ud hwywph nb-
Gwywph Ynndhg nuipppluwtinieywt wwhwop shwipwntyne nGwpbinnid nuiphywbinysywt ubpywyw-
gnighsp ns wwlwu, pwb Gpynt whqud pwpdpwpununy dwutiwyhgtitphg wwhwbend £ nwnuw-
pbguby hwywpp' uwhdwubng nnowdhiyn dwdlybip:»:

" St'u Von Arnauld, A., Norms and Narrative. German Law Journal, 18 (2), 2017, k9 320:

2 St'u Nnupb M, Mnnnuywiu 4. <L Cunhwung Ywpswlwu bpwyniup: bn., 2011, k9 202, <ndhwuuhujwu
Q. Lunhwunip hpwdwghwnnyeniu b ppwywpwiwlwu dbpnnwpwunteiniu: «Lwupwjht nhwuwghwnt-
[EIntu» pwnbignpdwlywu <4: bp., 2020, ko 161:

3 Sb'u Unyu wbinnud:

* Sb'u unyu wbinnwd:
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Wu unpdp Jbpwsbwybpwting' Yunwuwup unyt' «bpb-www» ufubdwu: Uwutwynpuwwbu'
Greb, hwjwph nEYwywpp pwgwlwinud £ Yud sh Yuwnwpnd nuinphlwuntejwu wwhwugop, (PUU-
SU4URU), www, nuinhjwunipjwu ubipywjwgnighsp ny ywwu, pwu Gpynt wugqwd, pwpdpwfun-
uny JwutwYhgubiphg wbwp b wwhwugh nwnwnbguti hwywpp' uwhdwubiny nnowdhwn dwdybwn
(PPUMUNMUL <ESEYULL):

Wuwhuny, thwunmwlwqiht ywunlwund £ wju wdbup, husp JGpwpbpnud £ hpwywlwu
guwhwwdwu tupwlw hwunwlwu hwuqwdwupubiphu, npnug hwdwp gnpdnud £ dh npnpwyp
qupph wwhwte: hpwywywu htnbwupht ywwnywunwd £ wyu wdbup, husp ypwpbpnud £ Jwpph
wwhwugh pnywunwynigjwup’: Ujuhupu, hpwywlwu hbumbwupp Jupph wwhwye k, npp Yupnn
E ninnwé [hubp whwnnyejwup, hwupwihtu holuwuniygjwup, dwutwynp wudwug, wju Ywpnn L
pwpbuwywun Ywd ny pwpbuwwuwn hub: <6ug wju ywwndwnny hpwywunpdh inwunwd Ywnnig-
qwéph «uwulghw» wnwnppp sh wpnwpwgynwd, pwuh np hpwdwlwu hbGnbwupp pnwunwynid
qupph wwhwy, dhuwyt Gppbdt uwbyghuyh ippnbupny, puyg ns pninp unpdlinh nbupnid: huswtu
wnpnbu ugybg, hpwywlwu hbinbwupp Yupnn £ hubp bwb pwpbuywun (nbu' 11, a):

. Ywywunyws npnand b hwykgnnnip)niu

a. LUwjwunywé npnanid

Ywoywunywd npnadwt wwpwaguwnd Jwpswlwu Yud wyhwnwywu wy dwpdhup Yuwoywunywsd
E dpwju d6Y hpwwywu hGnbwupny: Pwumwlwqdh pninp bwjuwwwjdwuubph wnwniejwu
nbwpnwd Yyepohtuu wwpuwdnp  Yphpwnt) win ppwjwywu hbnbwupp: Uy Yepw wuwd' Gpp dhwu-
wwlwaqdh twfuwwwjdwuttbph wnywjniejwu nbwpnd hpwywunpdh hpwywlwu hbnbwupp
wwnpwwnhp wbwp £ ypw hwuth, wwyw gnpd niwbiup Yuolwunwd npnadwt hbin: Wu nbiwpntd
optuunhpu hpwywunpdh hpwywywu htnbwuph dwund bwjuwwbunud £ dhwju dGY hpwywlywu
hGunlwup? Ywoywunqwsd npnpdwu nbwpnid, hwunnpbu, Jupswlwu dwpdhup sniuh punpne-
WU wquwnnipintu, whwnp E «punph» hpwwlwu dhwy htimbwupp: «Geb [jhuwqnpnipywi hbyp]
huybgnnnyayniti sh qppymud, wwyw Jupswlwt Jwpdpbtn muh wwppwlwbnyynia, wy ns b
hpwiniap» 2 Uju wwpwquinud, qupswlwu dwpdhut nih dhwju hwunwluqdh wnfwynyeniup
quwhwuwbint hwgnpniejniu:

Ywoywunywsd npnadwt nbwpnid opuunhpp ogunwgnpdnid b «fwpswlwl dwpdpbp whpp by,
«wuwpyuynn b», «hpwynitp sniap» W udwiu wy)' Yuoywunnn wpunwhwjunngniuutip: Oppuwy' <<
qupswlywu ppwywfuwfunnwiubph ybpwptipjw) opuugpph 124-pn hnnwédh 1-hu dwup hwdw-
dwyiu' «yppwbuwnpuppughtt dhongtlinh Juipnpntiph Ynndhg dwhwwwphught tpwbtibph Yuwd Guw-
bwwwphuyhti gdwpnidubinh wwhwastibpp shwypwnbn wnwowgtind £ pniquitiph tpwbwlynid’
uwhdwbdwds djwquagnyt wppiwinwywndp htquuwwiphyp swipny:» Uyuhupt, tnpwuuwnpuwhu
dhongutiph yupnpnubph Ynnihg dwuwwwphwihtu bpwuubph uwd swuwwwphwht gédwugnidub-
nh wwhwugubpp sywwnwnbip (PUUSUMURY) wnwowgunid £ nniquup’ uwhdwudwd ujuqu-
gnyu woluwwnwywndh huquwwwnhyh swihny: (PPULUYUL <ESEYULL):

Utioptinqwé oppuwlhg wyuhwywn k, np gnpd niubup Yuoywungwd npnadwu htwn, pwuh np
qupswywu dwpdhup, pwgh tjwqugnyt wotuwwnwywndh huguwwunnhyh swhny nniquubinig,
nplk wy puinpnieyniu sntuh: Ywpswlwu dwpdhup wbwp £ gnun guwhwwnh, gl wprynp wnyw Gu

' Sk'u unyu wbinnud, ke 169:

2 St'u <ndhwuthujwu 9., updwd wotu., ko 165:

3 St'u 2pdwunywu U. dwpswlwtu hwjtignnnipjuwt «Luwwndhwu»: Gp., 2007, ko 8 (wnweuwhu wnpjnipp’
H.W.R. Wade & Forsyth, Administrative Law, 9™ edition, Oxford University Press, 2004, p. 35):

* St'u Ninipl) M., Mnnnuywiu 4. << punhwung Jupswywu hpwyniup: Gp., 2011, £9 176:
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thwuwnwwqdh pninp bwiuwwwjdwuubpp. 1) Swbwwwphught tpwbbbph ud dwiwwwphwpt
qowtipnidtnh wwhwtotiin, 2) Jwnpnpnh Ynndhg wyn wwhwbotbph sfuypwpnid: GrE thwuwnw-
Ywqgdh wju Gpynt bwjuwwywdwuubpt wnlw Gu, wwyw Jupswywu dJwpdhup, Yuoywunywd |hub-
(ny dhwyu dh ppwywlywu hbnbwupny (vwhdwbyws bdwquagnyt wypiwpwywndh htiquiww-
iphlh swithny tpmquitip), wwpunwynp £ Yhpwntip win ppwdwlw htinbwupp:

Grb ynpwiuwnpypuyhti dhongh Jupnpnp sh upwpnd dwbwwwphwyght tpwbbiinh / dwbw-
wwphwyhti géwtpniduliph wwhwotitpp (PUUSUYURY), www Ywpswlwl dwpdhtp YGpohtpu
pniqubtnid £ uwhdwbdws tjwquagnyt wpuwpwydwndph hbquwuwpphyp swpnd (PPULUYUL
<6SEYULL): Uju nbiwpnid, optiupp Jupswywu dwpduptu |hwgnpnid £ uinnigl] hwuwmwlwqdp
wnluwjniiniup, uwwju pny| sh nwihu Yhpwnb| wy ppwdwlwu hbnbwup, pwu Ynuypbin swhny
nniquubiu k: Geb unpdh hwunwlwqdu wnlw £ Jupswywu dwpdhup sh Yupnn niniguiub) yw-
Ywu Ywd wybh, pwu opGupnid upywd swithu £, Ywd sh Yupnn siniquiubi|, pwuh np sntuh puwnpnt-
RINLU, Jwoywunywé £ dp ppwdwlwu hbinlwupny:

b. wjkgnnnip)ntu

Ppwynitupt wyuop juwpufudwsd £ dwpnuwihtu YEuuwagnpdniutinigjw pninp ninpunutipnid, hb-
nlbwpwn, optiuunhpu optiuputinh dhongny Ywpgwynpnw t gpbipt wdbtu hwpwpbpnieginiu: Uw-
Ywju, Ywuph pwgdwquunypiniup wwjdwuwynpnud £ quuwquw, dhdjwug sypyunn, nmwpwint-
uwy hpwyhbwyubip b nbwptp, nwnh, wuhuwp £ optiupubiph dhongny pninp hpwyhbwyubiphu
nw| wuhwwnwwuwgywsd b wpnwpwgh (nudnwdutin: Un puly wwwnbwnny, optuunhpp Jupswywu
Ywd whwnwlywu wy dwpdhuubphu wwihu £ hwjbignquwu jhwgnpnieyniuubp’ Ynuypbn hpwyp-
dwynid, Ynuypbn nbwph wnwuduwhwwnynieintuubpht ywuwnpwéd wpdwqwupbint hwdwn': «<w-
Jagnnwlywti jhwqnpnyeyniuti onbtunpwywt dp htiwpnp £, nph Yppwnnidt wwywhnynid £ wpnwpni-
pjwl wybih pupdp Jwlwpnwly' whhwpwlwt gnpdtpnid»:

Wu pdwuwnny ywwytipwynp b updynipy £ wdbppyjwu qupswywu hpwynuph «<hwjpp» hw-
dwpynn Lbube Lwth Yadhuh punpnandp’ «npipplin wwpipynid E opblpp' ulyudmd b huybgnnne-
pyntup»®: <bnhuwlp gwulwgb) £ pungdt), np opbupnid mwnwgh sh upynid, b np hpwyhtwyh
hwdwn, np |ndnwip Yihup inbinhu, wy optiuunhpu hpwywyhpwnht £ pnnund Ynuyptinn hpwyp-
dwynid jJwywagnyu |ndnwu puinpbiint huwpwynpnyeniup: <6ug optuunhnu § uwhdwunid hwtign-
nnipyniup’ optiupubiph dhongny: «Lwjbkignnnipyniut wnwewgb) b wyuop k| gnpdnud £ opbuph uwh-
dwuubpnwi»* Optuunppp uwhdwund £ hwybgnnnipniu’ unpdbphtu nwiny «fwpswlwt dwpdhbp
Lupnn b», «hpwdwunt b», «ppwynitip niap» W udwuwnphwy wy) duwybpwnidubp®:

Jwpswywu dwpdhup, unpdh hwunwuqdh wnwnigwi ywjdwuubpnud, Yupnn £ unpdh
hpwywYywu htwnbwuph dwunid Yuwnwpb) punpnyeiniu dh pwuh huwpwynp quppwalbph dhols:
Wuhupt' Jupswlwu dwpdupu hwjignnnuyeiniu £ tnipgnd Ynuypbinn nbwpnd Yphpwndwu Gupwlw
unpdh hpwywlwu htnmbwuph wnusnigjwdp: <Gnbwpwp, hwytignnniygynitp JGpwpbpnd £ dhuyt

' Sb'u Szot A., Discretionary Powers of the Public Administration in Law Application Processes and its Judicial
Control, k9 1: URL: shorturl.at/pFVWY:

2 St'u 2pJuwunywu U. updwd watu., k9 7 (wnweuwhu wnpjnipp' Levits.E., General Clauses and Discretionary
Powers of Administrative Institutions and Courts, p. 12):

3 St'u Lewis O. C., Discretionary Justice: A Preliminary Inquiry, by Kenneth Culp Davis, 21 Case W. Res. L. Rev.
164, 1969, t9 165: URL: shorturl.at/grKL7.

4 St'u 2pwurywu U., updwd wotu., ko 4:

5 St'u <ndhwuuhujwu ., updwd watu., ko 166:

6 St'u Mendes J., Law and Administrative Discretion in the EU: Value of a Comparative Perspective, Yale
university, 2016, ko 13, <nJhwuthujwu 9., upqwd wafu., ko 165:
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hpwywlwt hipbwbpht, gninigynit sniuh hwybgnnnipynit thwupwlwqdp dwunid: <wjtignnni-
RIWU nhywnphuw| ytipindnipintup tnwpwowwnnid £ thwunmwlwu hwuquwdwupubph quwhwwnnidp,
dEyuwpwunidp, npwug untpunidwghwt' hpwywlwu hbnlwuph punpnieginiupg:!

1) Npn2dwu hwykgnnnipyniu

Npnodwu hwjtignnniejwu nbiwypnid unpdh «bipb-www» ufubdw)nd hwjbgnnnientup npulinp-
Jnd | «wwyw» hwindwdnd Jupswywu dwpduhtu wpdwsd jhwanpnipjwdp’ Yhpwnby ppwdwlwb
htpplwbipp, Ywd syppwnty wyt: Uyupupt' Jupswlwu dwpdhuu punhwupwwbu npuk gnpdnnni-
pINLU Yuwnwnh, RE" ny?: Ophuwly, << Jupswlwt nwwnwywpnigjwu optuugpph 106-pn hnnwdh
1-pu Jwup hwdwdwju' «Jupswlwl nwypwpwit ppwduwunt b hGgpwédgbne gnpdh nuigpwptiine-
pynitp, Gt Ynndtiphg Jtyp Jhotnpnnid £ ippwdwnpty nnowdhyn dwdlybpn’ yét wpypwnwipw-
pwbwlwt Yupgny nidtine hwdwp»: Uuhupu, beb Ynndbphg dbyp dhounpnnid  wnpwdwnpbi
nnowdhwin dwdybun’ yEtu wpunmwnwunwpwuwlywu Yunpgny ndtnt hwdwp (PUUSUHURUY), www
qupswlywu nwwnwpwutu hpwywunt £ hbGnwaégbiint gnpdh nwwnwpuuniejniup (PPUMUYUL <B-
SEUYULL):

Wu ophuwynud optiuunhpp Jupswlywu nwwnwpwuht® ndb) £ hwbgnnuywu |hwgnpniejniu:
Jwpswywu nwwnwpwup wju wbwnp £ wwpgh, et wprynp wnlw £ unpdh hwunwlwaqdp,
wjuhupt' Ynndbiphg JYu wprynp dhounpnbi £ npwdwnpb nnowdhwn dwdybn' 466U wpunwnw-
nwpwuwywu Yupgny (ndtnt hwdwp, pun npnd’ dbgpbipndwd ophuwynid optuunhpu ogunwgnp-
obi| £ «nnowdhuin dwdybtivn» wunpn2 hpwywlwu hwulwgnieniup, npp nWnwpwupu Wwpunw-
Yynptigunud £ daluwpwub) wyn hwubwgnyeniup, Ywd, w)| YEpwy wuwsd, nwnwpwup ywpunwynn
E ynuypbunwgub, pb wyjw) hpwyhbwynd npu £ win nnowdhwn dwdybinp: FHpwupg hbwnn, Geb
wwnqyh, np unpdh hwunwwuqdt wdpnnonyjwdp wnlw £, Ynndbphg dtyp, yGbu wpunwnw-
wnwpwuwlwu Ywpgny ndtint hwdwn, dhounpnbi £ tnpwdwnpb| dwdybwn, npp nwunwpwuh quw-
hwwndwdp nnowdhun £, www nwnwpwup Yupnn £ hGunwaégbip gnpdh nwwnwpuunie)niup, uwlwju
Ywpnn | bwb shtnmwdgb]. nwunwpwup unpdh hpwjwlwu hGnbwuph dwuntd niuh hwjtignnnt-
pINtU’ hbnwaqgb)/shbnwagbni®:

Cwjtignnniejwu wnfuwiniginiup hwuwnynid £ upwuny, np opbuunhpp oquwgnndb b «nwyw-
pwbt ppwywunt b» wpnmwhwjnnieiniup: Geb upqwd hubip «nuwypwpwip hbypwédgnd £», www
nwwwpwup Yniubuwp Yuwohwunwsd npnond, b Geb Ggpwywgubp, np unpdp thwuwnwywqdu
wnlw E, wwyw wwpuwynp Yihubip hGinnwaégbiine gnpdh nwwnwpuunteiniup. skp niubuw hw)bign-
nnieyntu: Pipdwd ophuwYyp npnpdwt hwytignnnygynit £, pwuh np nuwwnwpwup Ywpnn £ hGnwaégh)
Ywd shbinwaghbip: Ujuhupt, nwunwpwuhtu nipdws £ unpdh hpwjwlywu hGinbwupp Yhpwnbint Yud
syppwnbnt hwjignnwywu |hwgnpnientu:

' St'u Woehrling J. M., Le contrdle juridictionnel du pouvoir discrétionnaire en France, Revue Administrative,
Vol. 52 (7), 1999, tobip 75-97:

2 St'u Ninwpl M., Mnnnuywiu Y. << punhwunip Jupswlwu hpwyniup: Gp., 2011, Lo 205:

3 (abl hwjgnnnieynitup Jupswywu hpwyniuph «duntuns k, uwlwju, pwgh qupswlywu dwpdhuubiphg,
opbuunhpp wy| wewnmwywu Jwpdhuubph (nwwunwpwupt, nuunwfuwgniejwup Ywd nuunwfuwght b wjju) bu
Ywpnn £ nw| hwjignquywu |hwaqnpnipntu:

4 Uyu unpdp Jupswywu nwnwpwuhtu wmpdwd hwjtgnnnigjwu ophtuwy £, uwywju, Yupdnid b4, unpdp wbunp
E sbwybpwyp wjuwbu, np Juwpswlwu nwwnwpwuhu wnipdh uolwungwsd npnadwt [hwgnpnieiniu, pwup
np, bt Ynndtiphg dtyp dhounpnnd £ wipwdwnpb) nnowdhwn dwdybn' 66U wpnwnwnmwpwuwlwu Yup-
gny |nwdbnt hwdwp, nwwwpwup swbwnp b hwiignnwpwp dbpdh udwu dhounpnnyeyniup: Lbwnbwpwp,
wnwownpynw U unpdh «qupswlwu nwwnwpwut hpwywunt £ hbnwagbine dbwybpwnudp hnfuwppub
«qupswlwu nwwnwpwup hbnwagnud b» duwlbipuydwdp:

PULAEN UMHUMAUAUSNR(ESUL UMUEUNUSh, Ne 2 (6), 2021
BULLETIN OF THE ACADEMY OF JUSTICE, N2 2 (6), 2021
38 BECTHUK AKAOEMUW HOCTULINN, Ne 2 (6), 2021



o
\%\\\J 38Uy, .
3 ¢

o
S

SN ~%
§N|‘§I{A‘§ urturutusnie3ut ubMursuUhU. / ACADEMY OF JUSTICE / AKAOEMUA KOCTULIMKA

2) Lunpnipjuu hwykgnnnipyniu

Npn2dwu hwytignnnipinituhg pwgh gnjnyeintu niuh uwb pbyipnyewt huybignnnipynit, Gpp Jwn-
swywu Ywd whnwywu wy dwpduhu wnpynwd £ dp pwuh huwpwynp hinbwupubiphg dayu punpb-
Int (hwgnpnigyniu’: Wu nbwpnud hwjtignnniginiuu niuh hbnlyw) wbupp' Gl hwunwlwqgdu
wnlw &, wwyw Jpw £ hwuund U jud P Yuwd F (L wyju) ppwdwlwu hbnbwupp: Oppuwy' Jup-
swywu hpwywfuwfunnwiubph yGpwpbpw << optuugpph 152.2-pn hnnjwénid upgwd hpwyw-
fuwfunnuip wnwyowgunid £ wniniquuph tpwuwynud' uwhdwujws ujwqugnyu wotuwwnmwywpdh
puwtwwwuwnhyhg hhutwwwwnhyh swihnd: Wuhupt, Gt wnlw £ win unpdh hwunwlwaqdp,
www Jwpswlywu dwpdhut hpwywunt £ niniquub] uuquagnyu woluwnwywpdh puwuwwwinp-
Uhg hhutwwwwnhyh swihny' niuph punpniyejwu hwybgnnnyeiniu upywd uwhdwuwswihbph nhpny-
ENLU:

Uuwpuny, Gpb npnpdwl huwybgnnnuypywt wwpwaquynid hpwdwunt dwpdpbp upnn £ npnpty’
Lhpwnty hpwdwlwt hGippbwbpp Yud syppwnby wyt, www pbppnyggut huwybgnnnipywt nGwpnid
hpwdwunt dwpdphbp Yunpnn £ ptiinpt; opGluph tnpdnud tpdwé dp pwih hpwdwluwt hGpbwbpbb-
nhg dbp:

c. Qwjignnulwu ufjuwjubp

o lwybignnnipywti sogyrugnnpdnid: Uw wju hpwyhbwu k, Gpp Jwpswlwu dwpdhup ufuw) Gu-

pwnpnieintu b wunw hwybgnnnigjwt pugwlwjniejwu dwuphtu?: <wjtignnniejwu sogunwgnnd-

dwt wwwbwn Ywpnn k£ jhub) wiu, np Jupswywu dwpdhtuu punhwupwwbu sh ghnwygt, np
ontiupny hptu hwjtignnnieniu £ npJwé*:

o Lluybignnnipywit upuwy Yhpwnnd: Uju nbiwypnd Jupswlwu dwpdhup npnand uwjwgubihu

sh ntlwdwpynud hwjtignnuywu unpdp tywwnwyny*:

o Lluybignnnipywit YGpwquibignid: Uw wju nbwpu k, Gpp Jupswlwu dwpdhup Yhpwnnd £ dp

hpwywlwu hGnbwup, npp twfuwwnbuyws s& unpdh hpwjwywu hGnbwupnid®:

o Llwybignnnipywit swpwpwhnd: Uju nbwpnd Jupswywu dwpdhup ghunwlgwpwp npnonid

E punniund gnpdh htwn Yuw sniubignn uunwnnwdubipny®:

d. << Uwhdwuwnpulwu nuwunwpwuh hpwywlwu nhppnpnanudp hwykgnnnipjwtu ytpw-

pbpywy

L ppbwywt nwwnwywpnigjwu optuughppp uwhdwunwd £ dnunpwupp nwwnwpwunwd
thnthnfubipnt ywnnigwlwng: OpGuugpph 309.1-hu hnnwdh hwdwdw,u.

«1. GrbE wnwohl wuwnjwuh nwuwwpwund nuwnwywu puuniyejwl pupwgpntd dtnwnpnnp
gwunw £, np wnwownpywd dbnunpwupp fuunwgdwu Jud dendwgdwu wnnuwny Gupwyw &
[nwgdwt Ywd thnthnfudwt, pwuh np h hwyn Gu GYG| wjuwyhuh hwugqwdwupubip, npnup hwjnuh
s tint U skhu upnn hwynuh |hub) dhusnwnwlwt Jwpnypenid, b Geb gnpdh thwunmwwu hwu-
gwdwupubipp huwpwynpnie)ntt sku tnwhu dnwnpwupp (pwgubiine Ywd thnthnfubjnt wnwug nw-
wnwywu puunyeniup hbnwdéagbnt, wwyw nwwunwpwuhtu uEpyuywgunid b wnwownpwd dbnwn-
pwupp [pwgubint Ywd thnthnfubiint W unp dinwnpwup wnwownnpbnt hwdwp nwwnwlwu puunt-
pIntup htwnwaqgbnt ybpwptpjw dhounpnnipiniu: Utinunpnnp udwu dhounpnnigjwdp Ywnpnn L
hwunbu qu| dhush nwwnwpwuhp fjunphpnuygwywu ubuyjwy hGnwuwp:

"' St'u <ndhwuuhujwu Y., uawd wotu., ko 167., Nnpbip M., Mnnnujwiu 4., upywd woafu., ko 205:
2 Sb'u unyu wbinnud, kg 212:

3 Sk'u Unyu wbinnud, Lty 332:

* Sb'u unyu wbinnwd:

5 St'u unyu wbinnud., Ninwply M, Mnnnuywu Y., upqwd watu., by 213:

¢ {ndhwuuhujwt 9., Updwd wotu., ko 333.
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2. Unyu hnnwéh wnwohtu dwuny twfuwwnbiujwd hhdpbiph wnywjniygjwu nbwpnid nwwunwpw-
up nwwwfuwgh dhounpnnyejwdp hbnwaégnid £ upunp' wuhpwdtion puuswlwu b wy) nwunwyw-
pwlwu gnpdnnnypniuubip Ywwnwnbnt b unp dinwnpwup wnwownpbint hwdwn: (...):»

SyYjw| hnnywsdh unpdh hwunmwlwqgdu tu Yugdnd hbGnlyw| bwiuwwwdwuubpp.

e wnwoht wunjwuh nwwnwpwunwd, nwwnwlwu puunyejwu puewgpnid dnwnpnnh nhppnpn-
ontdp, np wnwownpywd denwnpwupp fuunwgdwu Ywd dendwgdwt wnnwiny Gupwyw £ pwg-
dwt Ywd thnihnjudw,

e wjuwyhuh hwugwdwupubiph h hwjin qup, npnup hwjwnup sbu tnbkp b skhtu Yupnn hwjnup
lhubi| dJpusnwwnwywu qupnyentd,

e gnpdh thwunmwywu hwuqwdwuptbiph huwpwynpnipintt swwip denwnpwupp [pwgubint
Ywd inthnfubiint’ wnwug nwwnwlwu puuniegyniup hbunwagbine,

e dbnwunpnnp’ nwunwpwuptu wnwownpjwsd dhounpnnueiniup' dbnwnpwupp (pugubine Yud
thnihntubipne W unp dGnwinpwup wnwownpbiint hwdwp nwwnwywu puunyeniup hbnwaéagbnt yb-
nwipkinju;

Grb Uupywd pninp twhuwwwjdwuubpt wnlyw U, www nwwwpwup nwwnwfuwgh dhounpnnt-
pjwdp hbGwnwdagnw £ uhuwnp' wuhpwdbon putswlywu b wy nwunwywpwlwu gnpdnnnieniutitip
Ywuwnwpbint W unp dGnwnpwup wnwownpbint hwdwp (PPUMUYUL <ESEYULL): SYjw| unpdh
hpwywlwu hGnlwuphg wlyuhwyn £, np nwwnwpwup sniuh hwjtignnnieiniu. Geb hwuwnwywqdh
Uwluwwwjdwuubpt wnjw b, wwyw nwwnwpwut, huswbu ninnuypnptu duwybpwyywsd £ unp-
dnud, hypwdgnid £ upugpp: Uwwju, Geb unpdh hpwjwlwu hGunlbwupnud updwéd |hubp, np nw-
wmwpwup Yupnn £ hGunwaégb), wd ppwywunt § hGunwéagbint Uhunp, wwyw nwnwpwup Ynwbuwn
npnadwt hwjtgnnnie)niu, wjuhtus nwwnwnpwuht npywsd £ Yuolwunywd npnonid: Gl nwwnwynpp
hwjwunhwuw thwunmwlwqdh pninp bwjuwwwjdwuubph wnywniejwu dbg, ywpunwynp Yhuh
Yhpwnt| ppwywlwu dhwy hbwnbwupp' yhunh hbnwagh nwwnwlwu thuwnp:

Wunwwdbuwjuhy, << uwhdwuwnpwwu nwunwpwup, d64uwpwubiny ybpnugjw) unpdp, ugb
E' «(...) nwypwluwt bhuipph hynwdgnidp nwypwpwuh hwybgnnulw thwgnpnigyniat £, huly dhe-
npnnigynip’ denwnpnnp utnpwipp (...):»": Uju, np nwunwpwuu £ puwdwpwpnd denwnpnnp
dhounpnnipntup, ntin sh tpwuwynud, Rt nwwwpwuu niuh hwibignnnyenitu, pwugh, huswbiu
ugytig, hwyignnulwu |hwagnpniejniut wpunwhwyinynud £ unpdh hpwywywu hGnbwuph dwuntd
«hpwywunt b», «shpwyntup niuh», «Yupnn b» bW udwt wy dbwybpwnudutipny: Uwyw)u, dGopbpywd
unpdp Ywowunnn k, nwunwpwuhtu wipdws £ dhwju dp ppwdwywu hbnbwup' hbinwaégh) uhuwnp:
Uwhdwuwnpwlwu nwuwpwuh dbpp upwéd tgpwhwugndp hbug wju pynippdpnunwdu E, npp
hGwnUuwup £ hwjtignnnipjwt «wnlwjniejwu» dwuht ufuw| ywwnybpwgdwdp: <wjbignnniypintup
wwjdwuwynpywd E ny el upwuny, G np dwpdhut  npnpnd Yuwjwgunnp, wy|, eG optiuunhpu
wyn dwpdupu b § hwbgnnuwu jhwgnpnigniu, pE' ng:

uwpuny, Uwhdwbwnpwlwt nwpwpwiph bpp tpdws hppwduwlwt Japinidnygyniip sh punid
huwybgnnulwt ihwgnpnuyywt Jwupt ghypwlwt JEoptndws dninbgnidubinhg, wybiht' hwlwunid
k npwtg:

IV. Wdthnthnd

Ppwywywu unpdp inwunwd Yunnigwdpp (hhwnprbqg, nhuwynghghw, uwuyghw) sh pwdwpw-
nnwd wpnh hpwywghwnnigjwu qupgqugnwdubiphtu: <hwnpebtiqu Nt nhuwynghghwtu wuhwpyh pwp-
nwguntd GU unpdh hbwn gnpdtwlwt wotuwwnwupt ni punhwupwwbiu unpdh puywinwip, pwuh np
wuhwulywuwih £, G Uunpdh thwuwnmwlwqdt wdpnnonyhtu hhwnptiqu £, pE bwl nhuwynghghwu:

' St'u << Uwhdwuwnpwlwu nwunwpwuh 2010 pwywuh wwphih 2-h UHN-872 npnadwu 7-pn. Yhwn:
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Pwgh wyn, «uwuyghw» nwppp hwwnny £ dhwju ppiwhpwywywu unpdbippu, tpp wbunnyeniup
wwwndh t Gupwpynid hwugwup Yuwwnmwpwd wudwug, uwlwju hpwyntuph djntu §nintipnwd, npnup
hptug dwyw(ubpny pwuhgu glipwquugnid Gu ppwywu hpwynwuph 6jninhu, uwuyghwjh dwuhu
funup [hubi| sh Ywpnn: <Gunbwpwp, uwulyghwu unpdh Yunnigwdpwihu wnwnp sk, wju punpng sk
pninp hpwywunpdtiphu: b ybipon, hwjbgnnnieniut wuhuwp £ hwulwuw] wju Gnwunwd Ywnnig-
Ywdph dhongny:

dbipghuhu thnfjuwphund £ unpdp Gplwunwd Yunnigwdpp (hwunwlwaqd, hpwywlwu hb-
wnlbwup), npu wybh wwpq b gnpdtwywu k: Pwunwlwaqdu, hpple unpdh bwuwwwydwuubph
wdpnnonteniu, W ppwywlwu htnbwupp' hwunwlwqdhg pfunn Juppwal: <Gug unpdh Gplwu-
nwd Ywnnigywdph dhongny Gu pwgwwnpynud Yuoywunywd b hwjtignnulwu jhwgnpnieginiuttpp.

e Gpb wnyw t unpdp hwumwlwaqdp, wyw Yypw £ hwuund hpwwwtu dhwly hbGnbwupp
(Yupywanywé npnymd),

e bRt wnyw L unpdh hwunwlwaqdp, wwyw Yupnn £ Yypw hwuub] Yuwd shwutb] ppwduywu
hGwmuwupp (npnpdw huybgnnniyniti),

e bt wnlyw E unpdph thwuwnmwlwqgdp, wwyw Ywpnn £ ypw hwutb] dp pwuh hpwyjwlwu
htwuwuputiphg dGyp (pippnyeywts huybignnnipynit):

Annotation: In the first part of this article, the author analyzes the structure of the legal norm. In
particular, the theory of the tripartite structure of the norm derived from Soviet law is presented:
hypothesis, disposition, sanction, the shortcomings of that structure are shown. The latter is replaced
by the theory of the bipartite structure of the norm accepted in modern jurisprudence - factual
circumstance - legal consequence. In the second part of the article, the author discusses legal
discretion, its types, explains how to understand discretion through the bipartite structure of the
norm, and why it is impossible to explain discretion through the tripartite structure of the norm. At
the end of the article, the author discusses and criticizes the decision of the RA Constitutional Court
on discretion.

AHHoTauusa: B nepBoii yacTu ctaTby aBTOp aHanU3UpyeT CTPYKTypy NMpaBoBOi HopMbl. B yacTHocTw,
npeacTaBneHa Teopua TPEXCOCTaBHOM CTPYKTYpbl HOPMbI, BbIBEAEHHAA U3 COBETCKOrO MnpaBa: Nnokasa-
Hbl HEQOCTATKM 3TOW CTPYKTYpbl. Ha cMeHy nocneaHemy NpuxouT Teopua ABYXCOCTaBHOW CTPYKTYpbI
HOPMbI, NMPUHATaA B COBPEMEHHOI topucnpyaeHuumn. Bo BTopoii yactu ctatbu aBTop obcympaaet ropu-
OMYecKoe yCMOTpeHUe, ero BUibl, 06bACHAET, Kak MOHMMaTb YCMOTPeHUe Yepes IBYMEPHYHO CTPYKTYpY
HOPMbI U MOYeMy HEBO3MOKHO OOBbACHWUTL FOPUANYECKOE YCMOTPEHUE Yepes TPEXCOCTABHYHO CTPYKTYpPY
HopMbl. B KoHue cTaTbn aBTOp 0bCyaaeT u kputukyet pewwernne KonctutyumonHoro Cyaa PA o guc-
KPELMOHHbIX MOTHOMOYMAX.

Lhduwpwnbp' ppwdwlwt tnpdp Gunnigduwép, plppnipywl hwybignnnuygynit, npnpdwt hwybign-
nnipynit, uplwbnywdé nnnpnid:

Keywords: structure of the legal norm, choice-discretion, decision-discretion, constrained decision.

KnroueBbie cnosa: cmpykmypa npasosoli Hopmbl, ycMompeHue 8b160pa, ycMompeHue pelieHus,
8bIHY#0eHHoe pelieHue.
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LU3uLLh UUR2Ph b4 U4UrSh NMULENh NPNTNRUL LUS <U3UUSULP
<ULMrUNESNRE-3UL 64 UNLHNYU3h KULMUNESNRE3UL ONGLUMNRE-3UL"

DETERMINATION OF THE MOMENTS OF THE BEGINNING AND END OF LIFE UNDER THE
LEGISLATION OF THE REPUBLIC OF ARMENIA AND THE REPUBLIC OF MOLDOVA*

ONPEAENEHUE MOMEHTOB HAYANIA U OKOHYAHUA MU3HU MO 3AKOHOJATEJIbCTBY
PECINYBJINKW APMEHUA U PECINYBJINKN MOJ1,0BA*

CyLuecTBytOT pa3Hble TPaKTOBKM MOHATMA U 0ObACHEHWA PEHOMEHA MU3HU C TOYKK 3peHuna douno-
cocpuu, penurum, buonoruu, xummn, PU3NKN 1 Apyrux Hayk. Punococpamm gaetca onpepeneHne xus-
HU Kak popMbl CyLLLeCTBOBaHWUA MaTePUN, 3aKOHOMEPHO BO3HMKatoLLLeli NpW onpefeneHHbIX YCoBUAX
B npoLiecce pa3BuTuA. B ToNKoBbIX cnoBapAX #M3Hb TPaKTYeTCA Kak cousnonormyeckoe unm uonoru-
Yeckoe CyLLLeCTBOBaHWE TOro UM MHOro opraHusma. Penurua yteepiaaeT, YTo 3eMHOe CyLLEecTBOBaHMe
YeNOBEKA ECTb NNLLIb MEPEXOAHDbIN 3Tamn B «MUP UHOWM» K «KWU3HU BEYHOM»'.

B cneuvnanbHoii nutepatype faHHOe NOHATUE ONpefensaeTca Kak: «... Cnocob cyluecTBoBaHWA maTe-
pUK, 3aKOHOMEPHO BO3HMKAOLLEN Ha YPOBHE BbICOKOMONEKYNAPHBIX COEAVHEHUI U XapaKTepu3yto-

* nnywidp ubpyuwjwgyb £ 03.10.2021, gpwfunuybi £ 09.10.2021, punnwuyb) £ wmwwgpniejwu 24.12.2021:

* The article was presented 03.10.2021, was reviewed 09.10.2021, was accepted to publication 24.12.2021.

* Cratba npegctasneHa 03.10.2021, peuensuposana 09.10.2021, npuHaTta B nevatsb 24.12.2021.

"' Cm.: Dxmupxonua P.C. OueHouHbIii xapakTep NOHATUA XM3HM B yronosHom npase // [NpaBo n obpa3zoBaHue.
2012. N212. C. 91.
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weiica AMHaMMYHbIMU, NabunbHbIMK CTPYKTypamu, cpyHKLMel camoobmeHa, a Takke npoLeccamu ca-
MOpErynMpoBaH1A, CaMOBOCCTAHOBEHUA U HAKOMIEHWA HAcNeNCTBEHHON MHdopMaLny'.

LlocTuxeHna coBpemeHHoI MeANLLMHBI U BUOTEXHONOTMU He TONbKO 06YCNOBUAN BO3MOMHOCTb OCY-
LLEeCTBNEHUA pa3HOOOpasHbIX MaHUMYNALKIA C TENOM YeNnoBeKa, HO U MOPOAMUIN MacCy STUYECKUX W
topuamMyeckmx npobnem, cBAsaHHbIXx ¢ abopTamu, cypporatHbIM MaTEPUHCTBOM, 3BTaHasuell, TpaHc-
nnaHTaLueil opraHoB v TKaHeil, NepennBaHeM KPOBU, MPUMEHEHMEM HOBbIX PEMPOAYKTUBHbIX TEXHO-
noruii n 7.n. B cBA3M ¢ 3TUM ocobyto akTyanbHoOCTb NpuobpetaeT obecneyeHne NCNONb30BaHUA JOCTU-
MEeHW B obnacTn 6uonornyecknx, MeJULMHCKUX HayKk M HOBEMLLNX TEXHONOTMIA UCKNOYMTENBHO Ha
OCHOBE yBaMeHWA NpaB YenoBeKa 1 OCHOBHbIX cBObOS,.

Kpome Toro, Hanbonee cnopHbIMK U MO Cel feHb HE pas3peLLeHHbIMIU OCTatOTCA BOMPOChI O PaBHO-
3HaYHOCTM NpeHaTaNbHON CTaANN Pa3BUTUA YENOBEKA U NMOCTHATANbHOrO 3Tarna ero }M3HWU; COOTHOLLIE-
HUW NPOW3BOJACTBA UCKYCCTBEHHOIO MpepbiBaHNA 6epeMeHHOCTH M HapyLLeHWUA MpaBa Ha MU3Hb eLle
HE POMAEHHOr0 YeNnoBeka; AO0MNYCTUMOCTM Neranv3auuy 3BTaHasun; pasrpaHNyeHnn NOHATUI «KU3Hb»
M «NPaBO Ha ¥WU3Hb»; MPUEMNEMOCTU UCKYCCTBEHHbIX METOA0B PEMPOAYKLMI YenoBeKa, KTOHMPOBaHWA
YeNoBEYECKOro opraHuMsma, CypporaTHoOro maTepuHcTBa U T.M. Mexay Tem, paspelueHue ykasaHHbIX
BOMPOCOB MMEET YPE3BbIYaliHO BaXKHOE 3HA4Y€EHNE AfA 0becrnevyeHna HopManbHOW KU3HELEATENBHOCTM
yenoBeyvecTBa.

MpaBo Ha MM3Hb MOXHO OXapaKTepU30BaTb Kak OCHOBOMOMArarLlee, ECTECTBEHHOE Y HEOTbEMIE-
MOEe MpaBo, cocTaBnAtoLLee basunc 4nA BCEX UHbIX NpaB YenoBeka’. B cuny atoro oHo ABnAETCA OCHOB-
HbIM B NtoboIli cMcTeMe 3aLuTbl NpaB YenoBeKa W NOMyYno CBOe 3aKpenieHne He TONbKO Ha HauMo-
HaNbHOM (KOHCTUTYLLMOHHOM) YPOBHE, HO 1 B LLENIOM PALE MEKAYHapPOAHbIX COrnalleHunii yHuBepcanb-
HOTO W PerMoHanbHOro Xxapaktepa®, B UMcie KOTopbix 0coboe MecTo 3aHumaeT EBponeiickas KoHBeH-
LMA O 3alLuTe NpaB YenoBeKa 1 OCHOBHbIX cBObHOS,.

B vactHoctu, cTatba 2 KoHBeHLMKM, NpepycMaTprBaroLLas aHann3npyeMoe npaso — ofiHa U3 camblx
cpyHOaMeHTanbHbIX CTaTell JaHHOro MexayHapogHo-npaBoBoro akTa. Hapapy co cratbeid 3 (3anpet
MbITOK UK 6eCYENOBEYHOrO UM YHUMKAOLLLErO OCTOMHCTBO 0bpalLLeHnA Unn HakasaHuaA) oHa 3akpen-
NAET OAHY U3 OCHOBHbIX LLEHHOCTEN fEeMOKpaTMYecKknx obLuecTs, BxogAawmx B coctas Coserta EBponbi®.
Ee BaxHOCTb NnopyepkmBaeTca B TOM YuC/e TeM, YTO OHa 3aKpenAaeT OAHO U3 YeTbipex npas, KOTopble
He MOryT ObITb YMasneHbl fae B COCTOAHUM BOVHbI UK YPE3BbIYAiHOrO MONOMEHNA, YTO He KacaeTcA
CMepTeli, BO3HUKLLUKX B pe3yNnbTaTe 3aKOHHbIX aKTOB BOIHbI (cTaTbA 15 KoHBeHLuK)®.

CnepoBatenbHo, AnA NIOAOTBOPHOIO aHanun3a npaBoBoii 6a3bl OCyLLLECTBNEHUA MpaBa YenoBeka Ha
HU3Hb 0cObOE 3HaYeHMe NPUAAETCA CPaBHUTENBHOMY UCCNEL0BaHUIO COOTBETCTBYHOLLMX MEKAYHAPOA,-
HO-MpPaBOBbIX aKTOB ¥ BHYTPUIoCyJapCTBEHHOrO 3aKoHoJaTenbCTBa pasHbix cTpaH. Llenbto nogobHoro
MccnenoBaHNUA ABNAETCA CPABHEHWE OTAENbHbIX NPaBOBbIX MHCTUTYTOB, BblABMEHUE UX CXOACTB, pas-
NMYNiA N COOTBETCTBUA MEMAyHapOAHbIM CTaHAapTam, a TakXe OonpefeneHne BO3MOMKHOCTel MX uc-
NoNb30BaHUA B HaLMOHaNbHO HOPMOTBOPYECKOI NpaKTMKe ¥ NPaBoONpUMEHEHNMN.

Kak cnpaBepimBo no 3Tomy NMOBOAY OTMEYAET U3BECTHbIW yuyeHblii-kpumuHanuct H.C. TaraHues,
pa3BUTHE HaLMOHANBbHOrO NpaBa HEBO3MOMHO 6e3 nccnefoBaHuA npasa ApPYrux HapogoB, UX UCTOPH-

' Cwm.: TpowwH [1.M. MeTogonornyeckue npobnembl coBpemeHHoii Hayku. M.: Bbicw. wk., 1966. C. 131.

2 Cm.: MartysoB H.W. lNpaBo Ha *u3Hb B CBETE POCCUIICKMX U MEMKAyHApOLHbIX cTaHzapToB // NpaBoBeaeHve.
1998. N2 1. C. 198.

3 Cm.: Koconanos M.®. lNpaBo Ha *M3Hb: 3BOMOLUA YHUBEPCANIBHOTO MEMAYHapoAHOro ctaHfapta // KOpuamn-
ueckuii BecTHUK Camapckoro yHusepcuteTa. 2018. T. 4. N2 4. C. 48.

* Cm.: Pewenune ECIMNY no peny «Cakici v. Turkey» ot 8 utona 1999 roga.

> Cm.: Pewenve ECMNY no geny «Mc Cann and Others v. United Kingdom» ot 27 centabpa 1995 ropa.
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YECKOro NpaBOBOro OMNbITa; LEeNbl UCCNEA0BAHMA ABNAETCA HE TONbKO JOrMaTUyeCcKoe BblABNEHNE U3-
NOMEHWA Hayan AeliCTBYHOLLLEro NpaBa, HO U KPUTMYECKAA X OLEHKA Ha OCHOBaHMU JaHHbIX NMPaKTUKK
W Hayan HayKW U onbiTa Apyrux Hapomos'.

B paHHOIA cBA3M NpuHUMNUanbHOe 3HaYeHe MEET NPaBOBOE PerynMpoBaHNe MOMEHTOB Hayana u
OKOHYaHWA ¥U3HW. [leno B TOM, 4YTO poMAEHVE N CMepPTb YeNoBeka ABNAITCA opUaNYeckummn dakta-
MU-CODBITUAMM, C KOTOPbIMU CBA3aHbl COOTBETCTBEHHO BO3HUKHOBEHWE W MpeKpalleHne npaBa Ha
XW3Hb, a TaKXKe [pyrue HemaTepuasbHblE U UMYLLLECTBEHHbIe NpaBa’. [TpuyeM MeAnULMHCKaA 1 topu-
LUYEeCKan HayKku B JaHHOM KOHTEKCTE OOHapyXMBatoT pasnnyHble NOAXOAbI.

Tak, ¢ TOYKM 3peHVA MeJULMHbI, Ha4yano YenoBEYECKON }KMN3HN CBA3bIBAETCA C MOMEHTOM 3a4aTus
M CBOAWTCA K KOHCTaTauum dakta Hannumna xusHecnocobHoctn ambpuoHa. B atoii cBA3n npusogATca
pasnnyHble apryMeHTbl, 060CHOBbIBAIOLLME HANMYME HMU3HM Ha ONpefeneHHbIX CTafuAX BHYTPUyTPOO-
HOro pa3suTuA nnoga. B yacTtHocTu, HekoTopble cneuManucTbl NonarakoT, YTO Nepsoe cepaLebueHne
W aneKkTpodm3nonormyeckas akTMBHOCTb Mo3ra, BO3HUKaroLwue Ha 4-6 Hepenax 6epemeHHOCTH, CBU-
AETENbCTBYHOT O HANMYMK Y 3MOpUOHa Xn3HK®. [lpyrue yKasbiBatoT Ha HEOBXOANMOCTb (POPMUPOBAHNA
MU3HEHHO BaMHbIX OopraHoB u cuctem’. TpeTbn KOHCTATMpYIOT Hanuuue y 12-HefenbHOro 3apofgpbliila
VHAMBUAYaNbHbIX (PM3MONOrMYecKkx napaMeTpoB, Takux Kak cepaLebuerune, kposoobpalleHune, nk-
cauma MO3roBbIX MMNYNbCOB, popMMpoBaHue rnas, ryd, A3bika, BO3MOMHOCTU ABUraTbCA, cocaTb na-
neu, u T.n.%.

Mo MHEHWIO onpeaeneHHoi YacTu CneuuanncToB, yKasaHHble MEAULMHCKNE KpUTEPUU 0DOCHOBbI-
BAtOTCA TaKKe C MO3ULMIA CYLLLECTBYHOLLIMX 3aKOHOAATENbHbIX NpeanucaHuii. MHbimu cnosamu, B page
HOPM HaLMOHaNbHOIO 3aKOHOAATENbCTBA HE POAMBLUMICA peOEHOK YNMOMMHAETCA Kak y4acTHUK onpe-
LEeNeHHbIX NPaBOOTHOLLEHMI, 0bnafaroLL il NpaBoCyObEKTHOCTBIO.

Tak, [.A. TpodmmoBa yTBEp#aaeT, 4TO B COOTBETCTBUM C ONPEAENEHHbIMU IPamAaHCKO-NPaBOBbI-
MU MONOMEHUAMU, FpakaHe, 3a4aTble B MOMEHT WU3HW Hacnefofatend U PoAaUBLUMECA MOCNE ero
cmepTu, obnaparoT NpaBoM HacnefoBaHWA, YTO CBUAETENbCTBYET O 3aLUUTe UHTepecoB aMOpUOHa, T.e.
O HaNM4MK y HEro NPaBOBOro CTaTyca, KOTOpbIii AOMKeH ObiTb OpuLManbHO NPU3HAH U 3aKpenneH Ha
KOHCTUTYLLMOHHOM YPOBHE®.

HekoTopble aBTOpbI CUMTalOT, YTO O1A 3aLLMTbl XKU3HWU He poauBLueroca pebeHka onpepeneHHble
NPeAnoCchbINKN UMELOTCA U B yronoBHom npase. B yacTHoctu, no mueruto E.B. lMNepeBo3unkosoii, 06
3TOM CBUJETENbCTBYET HaNYME B PALE YroNOBHO-NPaBOBbIX NPEANMCaHnii Takoro KBanudpuumpyoe-
ro Npu3Haka NpecTymnieHunsa, Kak CoBepLLIEHNEe NPOTUBOMNPaBHbIX AeliCTBUIA B OTHOLLEHUN BepeMeHHO
MEHLLMHbI, MPU KOTOPOM OOLEKTOM MPEeCTynneHusa ABNAIOTCA npaBa bepemMeHHOI KeHLUHbI, a Bpep,
NPUYUHAETCA OBYM NMLAM — MaTepy U pebeHKy’.

E.B. KaBepuHa, B cBOIO ouyepenb, yTBepHAaET, YTO B YTONOBHOM KOAEKCE TaKkMe COAepHaTca Hop-
Mbl, MPAMO UM KOCBEHHO YNOMUHAOLLIME eLle He poauBLueroca pebeHka. B yactHocTu, «k uncny otar-
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' Cm.: TaraHues H.C. Pycckoe yronosHoe npaso. T.1. Tyna, 2001. C. 29-30.

2 Cm.: Oxunpkonua P.C. OueHoYHbIN XapaKTep NOHATUA }M3HW B yronosHom npase. C. 91-92.

3 Cm., Hanpumep: Kpbinoa H.E. OTBeTCTBEHHOCTb 3a HE3aKOHHOE NPOU3BOACTBO abopTa U HEOHXOAMMOCTb Yro-
NOBHO-MPaBOBOi 3aLnTbl «byayLueii» xu3Hn // BectHuk Mockosckoro yHusepcuteta. Cep. 11: MNpaso. 2002. Ne
6. C. 44.

4 Cm., Hanpumep: KanuToHoBa E.A., PomanoBckasa O.B., PomaHosckuii .B. lNpaBoBoe perynvpoBaHue TpaHc-
nnaHTonorun: MoHorpadusa. M.: Mpocnekr, 2016. C. 85.

5> Cm.: PomaroBckuii I'.B. MHoceonorusa npaea Ha xu3Hb. C6.: Opua. uentp Mpecc, 2003. C. 121.

¢ Cm.: Tpodpumosa I'.A. Mpaso Ha poxaerue // Ipaxpaannt n npaso. 2016. N2 7. C. 32.

7 Cm.: MNepeBozumkosa E.B. KoHcTUTyuMOHHOE NpaBo Ha #M3Hb 1 penpofyKTUBHbIEe NpaBa Yenoseka: ABToped.
JUC. ... KaHf. topuf. Hayk. KasaHb, 2006. C. 14.
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YatoLLMX BUHY OOCTOATENLCTB OTHOCUTCA YOUIICTBO MEHLLMHbI, 3aBEAOMO AJ1A BUHOBHOrO HaxoAALLEei-
CA B COCTOAHUN BepemMeHHOCTH, a ... NpepbiBaHne BEpeMEeHHOCTU, KaKk 1 NULLeHne NOTEPNEBLLEro Ka-
KOro-nMbo opraHa, ABNAETCA MPUYUHEHNEM TAMKOIO Bpefa ero 34,0pOBbHo» .

HOpuamnueckniti nopxop, k onpefeneHno MOMEHTa Hadvana M13HW, OfHaKO, 3aK/NtOYaeTCA B TOM, YTO
peyb O HanMyun NpaBa Ha KW3Hb MOMET UATU TONbKO C MOMeHTa poxpaeHua. B To xe BpemAa Ha cerop-
HALWHWIA feHb Hanbonee CNOPHbIM ABAAETCA HE CTONbKO MOHATUE MU3HWU YenoBeKa, CKONbKO YeTKoe
onpepeneHne MOMEHTOB ee Hayana U OKOHYaHMA. MHbIMK cnoBamu, CyLLLECTBEHHOE TEOPEeTUKO-NpaK-
TUYECKOe 3HayeHne MMeeT OnpefeneHne KpUTepueB YCTaHOBAEHUA MOMEHTOB Hayana M OKOHYaHWA
HU3HM YenoBseka.

BcemupHasa opraHusauma spgpasooxpaHenus (BO3), asnAawowiaaca opraHom, HanpabAAaHOLLUM U
KOOPAMHUPYIOLLMM MexyHapoaHyto paboTy B obnactu 30pasooxpaHeHus B pamkax cuctembl OOH, B
3TOI CBA3M BbipaboTana NOHATUE «KMBOPOMAEHUE» U €MO KPUTEPUM, NOJNEKALLMNE PErNamMeEHTaLUN B
HaLMOHaNbHOM 3aKOHOJaTEeNbCTBE.

B Pecnybnuke ApmeHua, B 4aCTHOCTU, COOTBETCTBYHOLLMM HOpPMaTUBHbIM akToM ABnAetca [locra-
HosneHue [Npaeutenscrtea PA ot 16.06.2005 roga Ne 949-H «06 ynyyiueHumn cutyauum, ceasaHHoOl C
npobnemamu peructpauun u Knaccudpukaumm [ETCKOW CMEPTHOCTM U poMpaeMocTu». Tak, B COOT-
BeTcTBUK C M. 4 [Npunoxernna Ne 3 Ha3BaHHOro [locTaHOBNEHWA, HMBOPOKAEHNE ONpPefenAeTca Kak
MpOoLLEeCC NONHOro BbIXoAa MMb0 M3BNeYeHnA NpofyKTa 3a4aTua U3 opraHu3Ma mMaTepy He3aBUCUMO OT
cpoka bepemeHHOCTHW, nocne Yero noA AbIUUT MAKU NOJAET Kako-nMbo MHOU NpuU3HaK XuU3HW (cepa-
uebueHne, nynbcauma NynoBuHbI MAKM NPOU3BOSbHbIE ABUMKEHUA MycKynaTypbl). B opraHax 3AI'C pe-
rmcTpauun nopnexar BCe Clnyyaun MuBopoxaeHua ¢ maccoii pebeHka ot 500 rpamm n 6onee.

WpeHTnuHoe onpepenexune copepxutca Takxe B Pecnybnuke Monposa. Tak, HaunonanbHoe 6topo
cratuctukm PM, npu onncaHumn ecTeCTBEHHOrO ABUMEHWUA HAaCeNEeHUA CTPaHbl, UCMONb3YeT cnefytoLlee
noHaTue: «KmBopomaeHne — 3To NPOAYKT 3a4aTWA, U3rHaHHbI UK NONHOCTBLIO U3BNEYeHHbI U3 op-
raHu3ma matepu nnoga B TedeHune 22 Hepenb bepemeHHOCTU 1 / unu ¢ maccoit peberka or 500 rpamm
n bonee, KOTOpPbI AbILUUT UK MPOABNAET APYrUe NPU3HAKN HU3HW (AbixaHue, ceppuebuermne, nynb-
caumA NyrnoBUHbI UAW ABHble ABVMEHUA NMPON3BONBHONM MyCKynaTypbi).».

[puBeneHHblE MONOMEHNA AatOT NOBOJ, HEKOTOPbIM aBTOPaM yTBEPHAATb, YTO FOPUANYECKN 3HAYM-
MbIM KpUTEPMEM Hayana peanusaluu npaBa YeNoBeKa Ha MW3Hb ABMAETCA KaTEropusa «KUBOPOMK[eE-
HUe», CYyTb KOTOPOI CBOAMTCA K BO3MOMHOCTM CyLLLECTBOBaHUA pebEHKA HE3aBMCUMO OT Tena Matepu’.
C paHHbIM NOAXOA0M, OJHAKO, TPYLHO COrNacuTbCA, Kak MUHUMYM, C TOYKW 3PEHUA YrONOBHO-MPaBO-
BOI OXpaHbl MMU3HU Yenoseka.

B yacTHOCTW, CyLLLeCTBYET MHOMECTBO pa3nnyHbIX TOYEK 3PEHWA Ha TO, C KaKOro MOMeHTa Hauu-
HaeTCA MM3Hb YeNnoBeKa: C MOMeHTa 3ayaTtus; ¢ 22-oii Hepenn 6epeMeHHOCTW; C MOMeHTa MepBOro
BJIOXa; C MOMEHTa OTAENeHNA nnogja oT MaTepu, ecnn oH obnagaet KPUTEPUAMMN HMUBOPOKAEHUA, U T.4.
B cneuuanbHoii nutepatype, ofHako, NPUHATO CYMTATb, YTO HAYaNOM HU3HU ABNAIOTCA (PU3NONOTU-
YecKune pofbl, KOTOpble COCTOAT M3 Tpex 3TanoB — 1) pofoBbIX CXBATOK, 2) U3rHaHWA NIoja U3 MaTKM
W Hayana camoCTOATENbHOro AblXxaHuA, 3) OTAEeNeHnA NnaLeHTbl u poxaeHua nocnepa. [lpuyem noc-
nefjHUI U3 yKasaHHbIX 3TaroB B YrofOBHO-NPaBOBOM CMbICNE HE UMEET MPUHLUMUANBHOMO 3HaYeHNA*.

' Cm.: KaBepura E.B. KoHcTuTyuMoHHO-NpaBoBOE perynnpoBaHue 3auTbl xu3Hnu pebeHka go poxaerus B Poc-
cuiickoin Pepepauum // Becthuk CI'TY. 2013. Ne3 (72). C. 216.

2 Cm.: https://statistica.gov.md/pageview.php?l=ru&id=2263&idc=302.

3 Cm., Hanpumep: XatyaeBa B.B., TawHuk M.B. BpemeHHble rpaHuLbl ¥M3HU YenoBeKa: yronoBHO-MPaBOBOM
acnekr. C. 29.

4 Cm.: YronosHoe npaBo. OcobeHHan YacTb: y4ebHuK / nog, pea. 4. to. H., npod. H.W. BeTposa u 4. to. H., npod.
t0.W. NlanynoBa. — M.: Hosbiii FOpuct, 1998. C. 39; YronosHoe npaBo. OcobeHHas 4yacTb: y4ebHUK 4iAa By30B /

PULREN UMPHUAUUSNR(EG8SUL UMUMEUNUSH, Ne 2 (6), 2021
BULLETIN OF THE ACADEMY OF JUSTICE, Ne 2 (6), 2021
BECTHUK AKAOEMUW FOCTULINN, Ne 2 (6), 2021 45



SR8y,
2 2

Ayl
«A,

X

urtururuSnre3UL UMUrsUnU / ACADEMY OF JUSTICE / AKALEMUA OCTULINA gﬁ\ll

v

i

B paHHoli cBA3W, ofHako, MHeHUA cneuuannctoB pacxogatca. OfAHM cUMTaloT, Y4TO O Havane }u3Hu
Kak CaMoCTOATENbHOIo 06bEKTa YyroNoBHO-MPaBOBOIi OXpaHbl CNeayeT roBOpUTb C MOMEHTa Havana po-
LOBbIX CxBaTOK'. [0 MHEHMIO ApYruX, B YroNOBHO-MPABOBOM CMbIC/E XW3Hb HAYMHAETCA C MOMEHTa
CaMOCTOATENBHOIO AbixaHuA pebeHKa’.

Mexpy Tem, ocHoBbiBasAcb Ha cT. 106 («YbuiicTBo MaTepbio HoBOpO#AeHHOro peberkar) YK Pec-
nybnukn Apmenua u ct. 147 («[etoybuiicto») YK Pecnybnukn Monposa, MOMHO caenatb 0fHO3HaY-
Hblii BbIBOJ,, YTO YrONOBHO-NPaBOBaA OXpaHa KM3HW YeNoBeka HauMHaeTca ¢ MOMEHTa Hadyana gpusmno-
nornyeckux popos. B yactHocTH, aucnosnumMaMM ykasaHHbIX cTaTeii NpeaycMoTpeHa OTBETCTBEHHOCTb
3a «ybulicmso mamepbto HOBOPOXOeHHO20 pebeHka Bo Bpems po0oB unu HenocpedcmseHHO nocrne
HUX ...».

[aHHblii nopxon, Ha Haw B3rnag, 6onee npuemnem, NOCKonbKy B obpaTHOM cnyyae BHe cdepbl
YronoBHO-NPaBOBOi1 OXpaHbl OCTaHYTCA CUTyaLuu, KOrja, HanpuMmep, BO BPeMA PoAoB TyMbiM Npeame-
TOM HaHOCATCA yAapbl MO rONOBKE MOABNANOLLENOCA Ha CBET MM3HecrnocobHoro pebeHka, ¢ Lenbto
npeKkpaTTb ero ¥m3Hb. 1o HalwemMy MHeHWIO, NofobHaA cUTyauusa, Ha Hall B3rnAf, QOMmKHa KBanudu-
LMpOBaTbCA He NHaye, Kak youniicTso.

CnedosamenbHo, opuduyeckKu 3HQ4YUMbIM Kpumepuem Hayanaa peanusayuu npasa 4enosexa
Ha XUu3Hb npedsiazaeM c4umMamp Ha4a/l1bHblli MOMeHm poOOBbIX CXBAMOK, @ He nepBo20 Obixa-
Hus pebeHKa unu BO3MOXHOCIMU e20 CyujeCmMBOBAHUS HE3aBUCUMO Om mesa mamepu.

Kpome Toro, B paHHOIA CBA3M cnepyeT Takme cornacutbea ¢ MHeHnem M. [1. JlbicoBa, BbiCKaszaHHbIM
ellle B KOHLE MNPOLUIOro BeKa, O TOM, YTO «MNpemAeBPEMEHHbIE Pofbl (NYCTb WUCKYCCTBEHHbIE) HE
LONMHbI BAMATb Ha NPaBOCNoOCcObHOCTb pebeHKa, MpaBo Ha }M3Hb KOTOPOro OXPaHAETCA 3aKOHOM, ecnu
MMEITCA OCHOBaHWA CYMTaTb, YTO yAaNneHHblii U3 YpeBa MaTepy pebEHOK MOMET MUTb U BHE yTpobbl,
roe oH 3apogunca»’.

B 10 e Bpema BONpoc 0 MOMEHTE Hayana MM3HWU 1 ero NPaBoOBOM PerynMpoBaHUK HeNb3A cYUTaTb
3aKpbITbIM, MOCKONbKY MeXaHW3M 3alLUuTbl COOTBETCTBYHOLLLErO MnpaBa [O/MKEeH COBEPLUEHCTBOBATLCA
coobpa3Ho AMHaMUYECKOMY Pa3BUTUIO MEAMLMHCKOIN HayKN U NPaKTUKK, YTO akTyanusmpyeTt npobnemy
yCTaHOB/IEHUA NpPaBWUI UCMONb30BaHNUA YENOBEYECKMX IMOPUMOHOB B Hay4YHO-UCCNENOBATENbCKUX U Te-
parneBTUYECKMX LLeNAX, B TOM YUCAe W B 4acTW PasBUTUA U COBEPLUEHCTBOBAHWA BCMOMOraTeNbHbIX
PENPOAYKTUBHbIX TEXHONOMMiA. YKa3aHHble Npobnembl ABNAKOTCA CAMOCTOATENbHbIM NPESMETOM ucche-
LOBaHUA U TPebyroT rNyboKOro aHanM3a Kak MELULMHCKOM, TaK U IOPULNYECKON NpakTuku®.

He meHee BaxHOE U NpuHUMNUanbHOE 3HaYEHME, KakK yXe OTMeYanocb, UMeeT TaKKe NpaBoBoOe pe-
rynmpoBaHue MOMeHTa OKOHYaHUA MU3HU (HacTyMNeHUsa CMepPTH).

B HacToALlee BpeMA NPUHATO BbIAENATb HECKONbKO BMAOB CMEPTU. TaK, coumanbHas CMEpTb Xa-
paKTepusyeTca NoTPeObHOCTLIO yMMPaOLLLEro N30AMPOBaTbCA OT 0OLLLeCTBa, 3aMKHYTbCA B camoM cebe
1 BCE Janblle U Janblie OTAeNATbCA OT MUBbIX Ntogeii. B MOMEHT oco3HaHMA YenoBeKOM OYEBUIHOIO
KOHLLa HacTynaeT ncmxmnyeckaa cMepTb. bronorvnyeckas cmepTb — NonHoe npekpatleHne feaTenbHOCTH
rofoBHOro mo3ra. Pusnonornyeckas CMepTb O3HayaeT yracaHue nocnefHux cpyHKUuii opraHusma,
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nog, obw. peg. JI.M. MposymeHToBa. — Tomck: U3p. Qom TIY, 2019. C. 21; YronosHoe npaeo. OcobeHHas YacTb:
yuebHuk ana bakanaepos / nop. pen. A.W. Yyvaesa. 3-e uzp., nepepab. u gon. M.: Mpocnekr, 2019. C. 19.

! YronosHoe npaBo. OcobeHHan yacTb: y4ebHuk / nog pea. A.W. Papora — M.: Mpocnekt, 1996. C. 15.

2 YronosHoe npaso. OcobeHHas YacTb: yuebHuk / nog, pea. H.W. Betposa v H0.U. Nlanyrosa. C. 39.

3 Cm.: JlbicoB M. [1. Jloruko-CTpyKTYpHBbIi aHanu3 NoHATUI U NPU3HAKOB NPECTYMNEHNIi B AeCTBYHOLLLEM Y ronoBs-
Hom Kopekce P® // Tocypapcto u npaso. 1997. N2 12. C. 75.

4 Cm. Take: Xatyaesa B.B., TawHuk M.B. BpemeHHble rpaHuubl }U3HU YenoBeKa: yronoBHO-MPaBOBOM aCMeKT.
C. 29.
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obecneunBaroLLUX [LEATENbHOCTb €ro }U3HEHHO BaiHbIX OPraHoB. AKyLLepb! BbIAENAIOT UHYHO Knaccu-
cpuKaumto: aHTeHaTanbHaA CMEPTb, HaCTynaroLLasa B TEYEHWE POJOBOMO aKTa; NocTHaTanbHaA CMEPTb,
HacTynaoLLasa nocne poMaeHna ¥MBoro mnageHua. MoxHo roBopuTb 0 eCTECTBEHHOW CMEPTU U naTo-
NornyecKoii, T.e. npexaespemeHHoi. OHOBPEMEHHO CMEPTb MOMET ObITb YaCTUYHOW, T.€. Korja ymu-
paeT He BeCb OpraHu3Mm, a rpynna KNeTok Uin Kakoii-nmbo oprax'.

Ha npotaxeHun nouTn BCeit MCTOpUM YenoBe4eCTBa HaCTYMIEHNEM CMEPTU CHMTANOCh OBHapyHu-
BaeMoe npekpatieHve paboTbl cepala 1 camonpousBoibHOrO AbixaHuA. B nocnegHue rogbl, ogHako,
C MOABNEHNEM BO3MOMHOCTU MOAMLEPHaHNA KapamopecnupaTopHoi yHKLUK, YKa3aHHbIA KpUTepuii
BO MHOMMX CTpaHax cTan HepeiicTBUTENbHbIM 1 6bin 3ameHeH apyrum. O dakte cMepTu CyaAT Mo He-
06paTMMOMY MPEKPALLLEHNIO MO3rOBOI AEATENBHOCTUZ. DTO MOMET ObITb CNEACTBMEM TPaBMbI, Napa-
nMya, MO3roBOii ONyX0nu, OCTPOI MHTOKCUKaLMK U 1060 MHOW NPUYKHBI, B pe3ynbTaTe KOTOPOIi MO3-
roBble KNEeTKN Ha HECKONIbKO MUHYT NIULLIAIOTCA KUCTIOPOLHOrO NUTaHNA®.

PaseuTre megnumHbl (B TOM Yncne TpaHCnnaHTonorMmn) obycnoBmno Takke HeobxoaMMoCTb OpUaU-
YECKOro 3aKpenneHna MoMeHTa cMepTu yenoseka. B yacTHocTn, B Pecnybnnke ApmeHna MOMEHT Hac-
TYyNNeHna cMepTW pernameHTupoBaH B 3akoHe PA «O TpaHcnnaHTauum opraHoB v (Mnun) TkaHeid Yeno-
Beka» oT 16 anpena 2002 ropa. Tak, B cootBeTcTBUM cO cTaTbeil 8 («KoHcTaTauma dpakta cmepTu»)
OaHHOro 3akoHopatenbHoro akta: «OpraHbl U (MnK) TKaHW AnA ueneii TpaHCNNaHTaLuUWM MOryT M3bl-
MaTbCA y Tpyna nocne KoHcTatauuu pakta cMepTit Mo3ra yenoseka. PakT cMeEpPTM MO3ra KOHCTaTUpyeT
BpayebHas KoMWCCKA, COCTaB U NOPALOK AEATENbHOCTU KOTOPO yCTaHaBIMBAtOTCA YNONHOMOYEHHbIM
opraHoMm...». Kpome Toro, ctatba 1 («OCHOBHble NOHATWA, UCMOMNb3yeMble B HACTOALLEM 3aKOHe») TOro
}e MpaBoOBOro akTa rnacuT: «CMepTb MO3ra — MOfHOe U HeobpaTuMoe MNpeKkpaLleHne Xu3HeaeaTenb-
HOCTM rONIOBHOrO MO3ra, KOTOPO€e KOHCTaTUpyeTcA B yCnoBuAX paboTatoLLero cepaLia u MCKyCCTBEHHOM
BeHTUNALMM nerkux. CmMepTb Mo3ra paBHOCU/IbHA CMepPTH YenoBeKan.

B Pecnybnunke MonpgoBa MOMEHT OKOHYaHWA ¥U3HW pernameHTupoBaH B 3akoHe PM «O TpaHcnnaH-
Tauun opraHoB, TKaHeil n KneTok yenoseka» oT 6 mapta 2008 ropa, B cooTBeTcTBUM CO cTaTbeid 10
(«YcnoBua nsbaTuA y Tpynar) Kotoporo: «OpraHbl, TKAHU U KNETKU MOTYT ObITb U3bATbI Y YMEpPLLEro
nmua NUWb B CNyYae KOHCTaTaluu CMEpPTM COrnacHoO KpUTEPUAM, yCTaHOBNEHHbIM MuHUCTEPCTBOM
3[,paBoOXpaHeHNA, Tpya U couuanbHoi 3auTbi». B To e Bpema, cornacHo ctatbe 11 («[lopapok
KOHCTaTauuu CMepTU») Ha3BaHHOIO 3aKOoHa:

«B cnyyae nosBneHuna noTteHumanbHOro JoHopa Heobxopguma KOHCTatauua CMepT 4O Havana 3a-
KOHHOI npouenypbl foHopcTea. CMepTb AonkHa ObITb KOHCTaTMPOBaHa OAHUM U3 CReAYOLLUX CMOCo-
608:

a) B cnyvyae MonHoW 1 HeobpaTnMOil cepaeyHO-AbIXaTeNbHOW OCTaHOBKM Yy YENOBEKA C HOPMallbHOM
unn 6An3Koi K HOpManbHOI TemnepaTypoil CMepTb KOHCTaTUpyeTCA Npu NPOBEAEHUN B TEYEHUE He
MeHee MATU MUHYT BCeX peaHUMaLMOHHbIX MEPONPUATUIA, Ha NPOTAMEHUN KOTOPbIX BCE TECTbI OJHO-
3HaYyHO NOKa3bIBaKOT OTCYTCTBUE KPOBOCHAOMKEHMA MO3ra U MU3HEHHO BaMHbIX OPraHoB;

b) y nmua ¢ HeobpaTUMbIMN U3MEHEHUAMU B HU3HEHHO BaMHbIX LLEHTPaX MO3ra NMpu UCKYCCTBEHHOM
noAAepHKe cepaeqHO-AbIXxaTenbHOW PYHKLUN CMEPTb KOHCTATUPYETCA CneLuanbHbIMU TeCcTamm (Kpu-
TepuAMK), yTBepHAEHHbIMU MUHNCTEPCTBOM 34,paBOOXPaHEHNA, TPYAa U COLMANbHOIN 3aLUUTbI».

Takum obpasom, kak B Pecnybnuke ApmeHus, Tak u B Pecnybnuke Mongosa, MOMEHTOM OKOHYaHWA
MU3HM CYMTaAeTCA MOMHOoe M HeobpaTMoe MpeKpallleHne ¥U3HeLeATeNbHOCTU rOfoBHOMO Mo3ra, Wc-

" Cm.: PomaHoBckuii [.b. MomeHT cmepTu Kak topuamnyeckas doukuma // FOpuct. 2001. Ne 1. C. 60.
2 B CCCP «mo3roBas cmepTb» bbina oduumanbHo npusHaHa MuHsapasom ctpaHbl B 1985-om rogy.
3 Cm.: Dmunpgxonua P.C. OueHouHbI XapakTep NOHATUA ¥U3HW B yronoeHoM npase. C. 93.
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YyepnblBalOLLUii NepeyYeHb KPUTEPUEB KOHCTaTaLLMN KOTOPOro PErnamMmeHTUpyeTca B COOTBETCTBYHOLLLMX
npaBoBbIx akTax. [puyem, NopobHbIN Noaxon K peLleHuto faHHOro Bonpoca Habntopaetca B 60nb-
LUMHCTBE CTPaH Mupa.

O6o6was ckaszaHHOe, MOXHO C¢hopMynuposamp OCHOBoNoJazarowuii BbIBOO 0 MoMm, Ymo
oXpaHa npasa Ye/0BeKa HA XU3Hb HAYUHAEMCA C MOMeHmMa Hayana gpu3uono2uyecKux pooos
(poOoBbix cxsamok) u 0o nonHo20, Heob6pamumoz0 npexKpaujeHus ¥u3HedeamenbHOCMU 20/10B-
Ho20 mo32a (6buonozuyeckoli cmepmu). [lepsoe ObixaHue pebeHKa unu BO3MOMHOCMb €20 CY-
ujecmsoBaHuUsA He3aBUCUMO Oom mena mamepu npuobpemarom npasosoe 3Ha4yeHue B C/y4aax
MeOuyUHCKO20 BMellamesnibCmMBa No u3s/eyeHuro naooa us ympobbl mamepu.

UWdthnthwghp' <nnjwdnud putwpyynud Bu Ywuph uygqpuwlwu b wjwpunwywu ywhbph uwh-
dwudwu ybpwpbipjw] dwdwuwywyhg pdroywghunnigjuu bW hpwywaghunnypjwu bt wnyw dnunb-
gnwiutipp: Wn hwdwwnbpunnwd ybpindynud Gu upywé wwhbiph uwhdwudwu hpwywlywu swihw-
uhoutipu pun <wjwuwnwuh Cwupwwbnnyejuu b Uninnwjh Cwupwwbwnnipjwt opGuunpnipjwu:
Udhnhtiny hbunwgnunneyniup' hhduwpwp hGnbngggnu £ wpdnd wn wju, np dwpnne Yuuph
hpwyniuph wwounmwwunieintup ufuynwd £ $hghninghwywt duunwpbipnygjwi uygpuwywu (Gp-
Yniuph gwytiph) wwhhg U wdwpunynid gifunintinh pphutinh wunwntwih pwjpwjdwu (Yeuuwpw-
Uwywu dwhywt) wwhny: Gpbjuwih hupunipnyt 2uswnnypntup Ywd wulwfu dnp dwpduhg upw
gnniRjwu huwpwynpnipntut hpwywywu bpwbwynipeinu Gu dtnp ptipnud dnp opquuhquhg
wwnh nnipupbipdwt bwywwnwyny pdoyuywu dhowdwnnipjwu nbiwpbipnid:

Annotation: The approaches to modern medicine and jurisprudence in defining the initial and final
moments of life are discussed in this article. In this context, the legal criteria for defining the
mentioned moments according to the legislation of the Republic of Armenia and the Republic of
Moldova are analyzed. Concluding the study, a fundamental conclusion is made that the protection of
the human right to life starts at the beginning of physiological childbirth (pain in the womb) and ends
at the point of irreversible destruction of brain cells (biological death). The baby's breathing or the
possibility of its existence independently of the mother's body acquires legal significance in cases of
medical intervention to remove the fetus from the mother's body.

S<hduwpwnbp' Yjwiph hpwyniip, wiph ulyqph wwh, Sttnwpbpnienit, Yeunwbwétnienit,
npwoht, Ywuph wdwpiph wwh, YEhuwpwiwwb dwh:

Keywords: the right to life, the moment of the beginning of life, childbirth, born alive, newborn, the
moment of the end of life, biological death.

Knroyesbie cnosa: npaso Ha u3Hb, MOMEHM HA4ana XU3HU, poObl, XUBOPOXOeHUe, HOBOPOXOeH-
Hbll, MOMEHM OKOHYaHUA XU3HU, buonozu4yeckasa cmepms.
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QUU Phihunthuynypywli, unghninghuwyh b hpwiynitiph htuphippnuph huygnpn,
<< thwupwpwbbbiph wwjuwiph winwd

GYOZALYAN GEVORG
Post-graduate student of the Institute of Philosophy, Sociology and Law of the
NAS RA, Member of the Chamber of Advocates of the RA

FE3AJNIAH TEEBOPT
couckamens MiHcmumyma ¢punocogpuu, coyuonozuu u npasa HAH PA,
yner lManamsi adsokamos PA

hrUudNhLLP NhdNY CLHNRLYUUD ShUShY ULUSEMP FUSULUL wurend
Jdhauruvutv <pUutublubhruere:

PROBLEMS OF CHALLENGING IN COURT THE FICTITIOUS ACTS
ESTABLISHED BY VIRTUE OF LAW*

MPOBJIEMbI OCIMAPUBAHUA B CYLEBHOM NOPAJKE ®UKTUBHbIX AKTOB,
NMPUHATDLIX B CUJTY NPABA*

1. ULbkpwénip)niu

1.1. dwpswlwb jnnipywti pinhwbnip ptinyawaghpp

Cwupwjhu hpwyntupnid hwbwtu Gup hwunhwnid wjuwhuh nbwptiph, Gpp opGuunhpp hwupw-
Jhu potuwuntpjwu Ypnnh Ynndhg optupny uwhdwuywd dwdybinubipnid gnpdnnnipintup sywwnw-
nbp Yuwwnd £ ppwdwlywu hbnbwuph hbwn: Oppuwl' «dLwpswpwpnipjwu hhdniupubph W Jup-
swywu Jupnyeh dwuhu» << optuph 48-pn hnnwéh hwdwdw)u, Gt Jupswlywu dwpdhup nph-
dnwih hhdwt Ypw hwpnigywd Jupnyeh wpryniupnd optupny uwhdwudwé dwdybinnwd npuk
npnantd sh Yujwgunud, www qupswywu wywnp hwdwpdnd £ punniujwd, bW nhdnnp upnn £
danuwdnifu [hub) hwdwwwuwnwufuwu hpwyniuph hpwlwuwgdwup': UGY wy| oppuwly. << hnnw-
Jhu opGuugpph 58-pn hnnywsdh 4-pn dwunid optitunhpp uwhdwub) £, np hnnwdwu npwdwnpbint
nhdnuwh putwpydwu hwdwp vwhdwudwsd dwdybnp fuwfunnudp hwdwpynid £ nhdnwdp depdnwd®:

Ppwjwpwuwlywu gpwlwuntgjwu dbg wju b bdwuwwnhw w)| |nnyeyntuubinu punniudws £ hw-
dwnbi npulw punyeh $hlnhy wlynbp b pugwuwlwi punyph $hinhy whnbp (opkuunhpu
hpwywlywu $hyghwih dhongny Gupwnnpnid k£, np hwdwwwwnwufuwt wlntu punniuyby £ Ywd sh
punniuyby)®:

Wu Ywpgh (nnieyniuutipp Jupswywu hpwyntupnid punypwagpynd Gu npwtiu yupswlwu hpw-
Jniuph $hlghw, pun npph’ wju nbwpnid, Gpp Jupswywu dwpdhuu optupny uwhdwudws Ywnpgny

* nnywidp ubipyuwywgyb £ 15.07.2021, gpwfunuybi £ 04.08.2021, punniuybi b nywagpnipjwu 24.12.2021:

* The article was presented 15.07.2021, was rewiewed 04.08.2021, was accepted to publication 24.12.2021.

* Cratba npepctasnera 15.07.2021, peuensuposara 04.08.2021, npuHaTa B nevatb 24.12.2021.

' <LMS 2004/18 (317), 31.03.04, hnn. 413:

2 LLMS 2001/17 (149), 15.06.01, hnn. 457:

3 [ambapsaH A.C., Mypagan M.O., LLlakapaH T.A. MonyaHue agMUHUCTPATUBHOrO OpraHa U agMUHUCTPaTUBHbIE
chuKTUBHbIE aKTbl // MonyaHue B npase (JOKTPUHA, NpaKTUKa u TexHuka). Konnektus asTopos / lop, pen. A.C.
lambapana. M.: KOpnutuHdopm. 2021.
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U dwdybinnid wudh nhdnwdh yGpwpbpjwi npnanad sh Yujwgunid, wwyw hwdwwwwnwufuwu Jup-
swlwu wywnp hwdwpynu £ punniudwsd Ywd depdqwd’: Wuhupu, qupswywu dwpduh nhppnpno-
dwt pwgwlwjniejwu nbiwypnid Yuwnwpynud | Gupwnpnientt Jupswlywu wynh punniudwu Yud
dbpddwu dbpwpbpw?: Lywpwgpywsd hpwyhbwynd Jupswlwu pnyejniup nhunwpyynd £ np-
wbu hpwywlwu pyghw, uwywju pniu nneyniup Jwpswlwu hpwynitupnd ny el hpwywywu
$hyghw &, wy hpwywlwu thwuwn, npp dh nbwypnwd unbindnid £ hpwywlwu hGnbwupubp ninnw-
Yhnptu, JdeYy wy nbwpnud duwynpnwd £ ppwdwywu hbnbwupubp dhounpnuynpqwd’ $hynpy
Ywdwhwjnuniejwu dhongny?:

Wuwhuny, Jwpswlwu nniejniup hwunhuwund £ Jwpswlywu dwpdup hpwywswth Ywd ng
hpwywswih wugnpdnieinip, nph ntiwpnud optitunhp dwpdhup $hlghwh dhgngny Gupwnpnud £
Jupswlwu wynu punniudws |hubine yepwpbppw*:

Unyu hnnywsdh nwnwdbwuppnigjwt wnwpywu hwunhuwunud b nnigjudp (wugnpdniejwdp)
punniuwd npwywi Ywd pugwuwywu punyrh $hynpy wlnmbiph hwulwgnieiniup, npwug nw-
wnwywu Ywpgny ypdwnlydwu huwpwynpnipiniup, wpgp: Uju inbuwybivnhg wunpwnwpd b Yu-
nwnynid, pE wpryyn’p << opbuunpnipjwt dby wnlw Gu pwdwpwp gnpdhpwlwqdtip, npwbugh
Gpwotuwynpyh wudwug wprynitwybin nunwlwu wywonwwuniegintup bW wpnwp nwwnwpuunt-
RINLUU wju nbwpbipnwd, Gpp punniuynwd Gu $hynpy wywnbp, npnugny uwfungnid Gu wudh hpw-
Yniuputipp:

1.2. Lnniypywit hipbwtiptipp

Llwpwagpywéd nbiwypbipnid owwn hwéwfu dGup Ywnpnn tup gnpd niubuw| $hyunpy hpwjwywu
wywnbph hGwn, npnup wnweowgunwd tu Ynuypbivn hpwywlwu hGinbwuputin, b 2wwn nbwpbipnid
wyn htwnbwupubipp Ywpnn U juwfunb] wy wudwug hpwynitupubipp: Ophtuwy, wudp nhdnd k
qupswlwu dwpduhu, npwbugh unwuw 2htwpwpwywi Enyunynyeiniu, vwlwiu Jupswywu
dwpdhup uwhdwuywd dwdybinnw nhdnidp sh puuwpynid, husu £ hhdp £ wwjhu wudhtu dbntw-
dnifu |hubiint 2htuwpuwpnugjut hpwywuwgdwup (htuytiny npwlw punyeh $hinhy winh Ypw),
npu k| hp hbpehu fuwtuwnid £ dBY wy wush hpwyniupp: bpwyniupp fuwfundwd wudp h’us Yepy
Ywpnn £ wwounwwub hp hpwynwpp: UG wy nbwypnud, wudp nhdnd £ Jupswlwu dwpdupu
hnnwdwu wnpwdwnpbint ywhwugny, uwlwju Jupswlwu dwpdhup uwhdwuwd dwdlybnnd n'y
pwywpwpnd U n's | dapdnid £ wudh nhdnuwdp. Yupn’n £ wudp nhdb) Jupswlwl nwnwnpwu pun-
ntd Jupswywu dwpdup (hGuybiny pwgwuwlwu punyeh $hyunpy wynh ypw):

1.3. Lnnipynitip << Uwhdwbwnpnysyniinid

Jwpswywu |nnypintu gnjnieyntt ntup bwb uwhdwuwnpwywu unpdbpnd: Oppuwy, Ybipstipu
owwn putwpyywsd' << Uwhdwuwnpniejwu 139-pn. hnnwsdh 2-pn U 3-pn dwubipp hwdwwwunwu-
fuwtwpwp uwhdwunud Gu, np Cwupwwbnniejwu twiuwgwhp Uwhdwuwnpniejwu 131-137-nn

" Eralda Cani Administrative Silence: omission of public administration to react as an administrative decision -
taking // Juridical Scientific Journal, School of Magistrate, Tirana, Albania, No. 4, Year XB of Publication,
December2014. P. 151173, Parisio Vera The Italian Administrative Procedure Act and Public Authorities'
Silence, Hamline LawReview Volume 36 Issue 1, Comparative Papers from the Administrative Law Discussion
Forum. URL: http://digitalcommons.hamline.edu/cgi/viewcontent.cgi?article=1005&context=hlr.

2 Sb'u 3apukaH K. OcobeHHOCTU NpUMEHEHUA UHCTUTYTa PUKLMKM B CynebHOl npakTuke Pecnybnvkn Apmerns
¥ aKTyanbHble NpobnemMbl YCOBEPLLEHCTBOBAHWA €ro KOMMOHEHTOB B aaMUHUCTpaTUBHOM npase // HOHOoKaBKas-
ckuit FOpupnyecknin Mypran. KoHctuTyumoHHble Pecpopmbl B Ctpanax HOxHoro Kaskasa. 2017. Ne 8, Lo 140:
3Sk'u NambapsH A. C. MNpaBoBble pexrMbl MOTYaHNA U (PUKTUBHBIX BbIBOAOB, BbiTEKatoLmx 13 Hero // MypHan
poccuiickoro npasa. 2019. Ne 12, kobip 19-29:

* Sb'u unyu wbinnud:
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hnnwédutipny, 155-pn hnnywdh 3-pn dwuny, 166-pn hnnywdh 3-pn, 4-nn, 6-pn W 7-pn dwubipny
uwhdwuywd nbwpbpnud Yupnn £ hwdwwywwnwufuwtu wywnp Gnopjw dwdybivnnid hp wnwpynt-
pIntuutipny YybGpwnwpdubip wnwownpynypintu ubiplwjwgunn Ywd dhounpnniejwdp nhdnn dwpdhu:
Grb hpwywunt dwpdhup sh punniund wyn wnwpynyeintup, www <wupwwbunnyejwl bwfuwgw-
hp unnpwagpnud £ hwdwwwwnwufuwu wynp Yuwd nhdnd E Uwhdwuwnpuwwt nwunwpwu:

Gt Cwtpwybpnyayut bwpiwquwhp sh Yugpwpnid unytt hnnjwdh 2-pn Jwuny uwhdwti-
Jwd wwhwugubpp, wwyw hwdwwuypwupiwt wlppti nidh dbg E diptimd hpwiynitiph nidny:

Gpt <wjwunwuh <wupwwbnniejwt bwjuwqwhp Gnopjw dwdlybunnud, Jupswwbnh wnw-
ownpyny, sh unnpwagpnid, ophuwl' ghudwsd nidbph gluwynp snwph wenhtu wquwnbine hpwdw-
uwgph uwfuwaghoép b sh nhinwd Uwhdwuwnpwlwt nwunwpwu wyn npndwt (wnwowpyh) uwh-
dwuwnpwlwunigyniup péwplybint wwhwugny, wpryn’p wyu wwydwuubpnd Yupbih b funuby
wlywnp dwuhtu, b wpryn’p wju wwpwgwjn funupp hpwywlwu $pyghwih dwupu k: Geb funupp
$hyghwih dwuhpu k&, Gpp Cwjwunwuh <wupwwbinniejwt twuwgqwhp sh unnpugpnd hwdw-
wwuwnwufuwu wlwp L sh nhdnud Uwhdwuwnpwwu nwunwpwu, wpyn’p dbup niwbund Gup
nnwlwu punyeh Hhlyinhy wijn:

Wu wwpwgwnd fuunhp b wnwowuntd, b hpwyntuph nidny punniudwsé $hynhy wlynbnu
(Wwydwuwlwunpbu punniund Bup, np npwup $hyunhy wlynbp Bu) huswt v Yupnn Gu ypdwpyytg
nwwwlwu Ywpgny, b wnhwuwpwly win wlnbpp Gupwlyw’ Bu nwwnwlwu yepwhuynnnipjwu:

2. Twunwlwu yEpwhuynnnipniup vwhdwuwnpulwu b Jupswlwu dwpdhuubph wynb-

ph tjuwndwdp

2.1. Uwhdwtwnpwlwt dwupdah wlhipbpph Jhéwpyndp

L Uwhdwuwnpnipjwu 61-pn b 63-pn hnnjwdutipp hngwynud Gu wudh wpryniuwybivn nwnw-
Ywu wwoaunwwuniejwu U wpnwp nwnwplunyejwu hpwyniupubpp: Cun npnud, Uwhdwbwnpnti-
RIWU 76-pn hnnywash nidny wju hpwyniupubipp Gupwyw s6u Yuwubignidubph Ywd uwhdwuwtw-
Ynwdubipp:

< Jupswywu nuwnwdwpnigjwu opbuugpph (wjunthtinn' Optuughpp) 3-pn hnnwdp uwhdw-
unu k, pb ndpbip Ywpnn Bu nhdbp Jupswlwu nwunwpw, pun wind' jmpwpwisinin phghlwlw
Ywd ppwywpwbwlwlt wbd Jupswhwl nupwduwnnygyut opbuugnpny uwhdwtdwds Yupgny
hpwyntbp niuh nhdbnt Jupswlwt nwpwpwi, et hwdwpnd £, np wbpwlwt ud ipbnulwt
huptiwwnwywnpdwt dwpdup wd npw wwpipnbwpwn wbdh Jupswlwt wlpny, gnpénnni-
pjwdp Ywd wugnpdnypyuwdp’ fuwpipnyty G Yuwd wudhowlwiunpbt upnn Gb puwpipnyby tpw' <w-
Jwupwuph <wbpwwbpnipyuwt Uwhdwbwnpnyesywdp, Jdhowqquyptl wwydwbwagnbipny, opbtiptb-
nny Yuwd wy; hppwdwlwt wyipbpny wdpwagnywd hppwynitiptipp b wquippnygyniitiinp:

Jdywjwynsywd unpdbph |nyup ubippn thnpdbup fuunhpp nhwnwpyb) Jyepp pipdwd’ Uwhdw-
uwnpnigjwu 139-pn hnnywsdh ophtwyny:

Ppwywpwuwlwu gpwlwuntginiund punniudwsd £ hwdwnpb, np $hyghwt dh hpwywunpd t,
nph Uywwndwdp whwh Yhpwndh dey niph2 npnyeh hpwdwlwu hbnlwupp, el bw wn niphy
npnyeh nbwpbphg dbyp sk': Wuwnbin ghnwlgwpwn punniuynid £ hpwlwunid gnpnieyniu sniubignn
dh «thwuwn», npnyhbnle dh npnawyh sywpguwynpywsd nbwp hpwywywu wnnwing wbinp £ unyu
JGpwpbpdniupht wpdwuwuw, hus np wpnbu Yupguynpwép?: Pwunwlwqgqih twiuwwwdw-

' <ndhwuthujwu 9., «Cunhwunyp hpwdwghwnegniu b ppwywpwuwlwu dbpnnwpwuntyeniuy», Gplwu
2020, k9 197:

2 Schwacke, Juristische Methodik, 2011, S. 39; CTwdpwpjwu, Twdpwpjwt/Unipurywu (fudp.), Mbnngejwu
hpwyniuph nbunieiniu, 2018, Ly 382:
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ubipu wjuwnbin n's wnlw Gu, n's | opbupp wunnwd , pb npwup wnlw Gu: Ujuniwdbuwjupy opbiuu-
nhpu wpnwpwgh £ hwdwpnd hpwywywu Ynuphyup ndnwdp vnwpwsdt) vwbe $hynpy thwumnw-
Ywu hwugqwdwupubph Yypw':

Legulywu wnbuwuyntuhg nw dté dwuwdp wnbnh b nubund «hwdwpdbp hwuywgnypjwu
ogunipjwdp: Wu upwuwynwd k hGinlywip. dh npnawyh nbwph hwdwp wpnbu Yw dh ppwdwunpd:
“Tw thwunwywqdh dwuny sh yepwpbpynd wyu dh nbwphu, pwjg wju nbiwpp wbwp £ wpdwuw-
Uw 6o unyu ybpwpbipdniuphu, hus np wpnbu Yupgwynpgwdp Optuunhpp nw Yupnn b lw-
Ybpwb hbwnlyw; Yepw?® «P unpdh thwunwlwqdh uyundwdp®* wbunp £ Yhpwnt) U unpdh thwu-
nwlwqdu nt hpwywYwu hGnlwupp®»:

Uuywsh [nyup ubippn, npwtiugh hwulwuwup U unpdh thwunwywuqdt nt hpwjwlwu hGunlwu-
pp, whwp £ uwpu thnpdbup wwngti, et <wupwwbinnypjwiu twfuwqwhp Gnopjw dwdybunnid
uinnpwagpnw £ hwdwwywwwufuwu wynp (ophtwyy, << pwnwpwghnieiniu £ punphnd wudhu
(Uwhdwuwnpnigjwu 134 hnngwsd), ubipnud £ ounphnd (Uwhdwuwnpnigjwu 135 hnnwd) Ywd
wquwwnwd £ ghuywd nidtiph b wy gqnpptiph pwpépwgnyt hpwdwuwwnwpwywu Yuwgdhu (Uwhdw-
uwnpnigjwu 133 hnnjwd) b wyu), www wpryn’p wyn npnanwdubp wnhwuwpwly Ywpnn Gu pn-
nnpwnlytp nwunwlywu Yunpgny:

Wu hwpgh wwwwufuwup npwywu £, b ppwdwyphpwn ypwynhlwu qupgwunid £ hbug win
ninnniejwdp, Jwutwynpuwbu' wupwwbwnipjwt bwiuwgquwhp hpwdwuwgpbpu ncwpqunpne-
pIntuutipp Gupwyw Gu yptwnpydwu << Jwpswlwt nwnwpwuncd:

Wuwbiu, Optuughppp hpwyniuph wwonwwunigjwu hwdwp, hhduwywunw bwhuwwnbund k
snpu hwjgwnbuwyubp' yhdwplydwu (66-pn hnnqwsd), wwpunwynpbgdwu (67-pn hnnwd), gnp-
snnnipjwl Yuwunwpdwu (68-pn hnnwd) b dwuwsdwu hwygtin (69-pn hnnwd): Wu wdbkuhg quiwn,
Optiuugpph V pwdhup wwpniuwynd £ uwb hwinny qupnypubn, nph 191-pn hnnwédh 1-htu dwup
uwhdwunwd k, np Ywpswwl nwwnwpwuptu punnwumjw Gu ybnwlwu b inbnuywu hupuwlwnw-
qwpdwu dwpdhuubph ni npwug ywounnuwwwnp wudwug unpdwunhy hpwjwlywu wynbph yh-
dwnlydwu ybpwpbipjw) hbinlyw) gnpdtipp. << twfuwgqwhh, << Yunwywnpnigjuu, << Junpswwb-
wnh unpdwwnhy hpwywywtu wyunbiph, gGpunbuswlwu unpdwunpy ppwywlwu wywnbph, huswbu
uwl hwdwjuph wjwquwunt ni hwdwjuph nGlwdwpph unpdwwnpy ppwjwlywu wynbph' npuug
hwdbdwun wybh pwpdp hpwywpwlwwu nid niutignn unpdwuinpy hpwywlwu wynmbphu (pwgh
Uwhdwtwnpnyayniihg) hwdwwwwnwufuwunieniup yhdwnpybiine ybpwpbipjw; gnpdtipp: Uyu-
hwjwn £, np wupwwbinniejwu bwiuwgwhh, upswwbinh b wj| uwhdwuwnpwlwu dwpdhuubph
unpdwwnhy hpwywlwu wynbpt wuqwd Gupwyw Gu Jupswlwu nwunwyjwpniyjwu wpgny yp-
bwpydwu:

Optuugpph 10-pn hnnywdu hp htipphu uwhdwund k, gl np gnpdtipt Gu tupwlyw Jwpswywu
nuwnwpwuht, pun wnd' Ywpswlywl nuwnwpwupu punnwunjw Bu hwupwihu hpwjwhwpwpb-
pnuginluubipnhg dwgnn pninp gnpdtipp, ubpwnw|' hwupwhtu Ywd wypunpwupwihu Swnwjnt-

" Wank, Die Auslegung von Gesetzen, 2017, S. 22, Gnn <nJhwuupujwt, «Cunhwunip hpwywghwnieniu b
hpwwpwuwlwu depnnwpwuntentu», Gplwu 2020, Ly 197:

2 St'u unyu wbinnwd:

3 Gnn <ndhwuthujwt, ugywd wotu., ko 197, Auwybipwdwu ophuwlyubip pun Wank, Die Auslegung von
Gesetzen, 2017, S. 22:

* Cwupwwbinniejwu bwfuwgwhp sh unnpwgpb hwdwwwwnwufuwu wywnp b sh nhdb Uwhdwuwnpulywu
nwwnwpwu:

°> Cwupwwbinnipjwu bwiuwqwhp unnpugnb b hwdwwwwnwufuwu wyunp:
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RJwU wugubnt, wju hpwlwuwgubint, dwnwjnyeintuhg wquwbnt htin Yuwywd Ytdtpp: Uhw-
dwdwuwy unyu hnnywsh 2-pn dwup uwhdwunud £, np Ywpswlwb nuypwpwbht pbnnwyyw
st <uywuypwip <wbpwwbpnpyuwt vwhdwbwnpwlwt nwpwpwih (wunithby' vwhdwbwn-
pwlwt nuypwpwt) Ghpwluineywtp YJapnwwwhywsd gnpdbnp:

Uwhdwuwnpnipjwu 168-pn hnnwdh 1-hu Ytinn Uwhdwuwnpwlwu nwunmwpwuh (hwgnpnt-
pIntuutiph dbg £ dinunud npnati Kwupwwbinnipjwt bwfuwgqwhh hpwdwuwagptipp bW Ywpgunpne-
pIntuutiph hwdwwwunwutuwunientup Uwhdwuwnpnypjwup:

Bupwwnipjwi htwn Yuwywsd Yupnn b nbGuwybin husk), np Cwupwwbunniypjwt bwjuwgw-
hh hpwdwuwgpbpu nu upgwnpniejniuutipp Ywpnn Gu ypdéwpyyti| pugwnwuwtiv Uwhdwuwn-
pwlwl nwwwpwuntd b, ophtwy, pwpdpwagnyu hpwdwlwwnmwpwlwu Yuqgdh ghuynpwlwupt
wquwwnbnt hpwdwuwaghpp sh Ywpnn yhdwpyyb; qupswywu nwnmwywpniejwu Yuwnpgny:

SYjw wwpwagwjnd Ywpswlywu nwwnwnpwup sh Yupnn puunigjut wnwpyw nwnpdub) dhwju
Lwupwwbnnipjwu twuwgqwhh hpwdwuwgph uwhdwuwnpwlwuniejwu hwpgp (Optuugpph
191-pn hnnywd): Untu pninp nbiwpbipnid nplk funspunnun shw Ywpswlwt nwwnwpwuh hwdwp
puubiint Wdwuwwnhw ytbtipp, dJwuwdwun, Gpp funupp qunud | <wupwwbinnyejwi bwfuwgwhh
Yynndhg punniujwd wuhwwnmwlwu hpwywwu wynph (Jupswlywu wln) dwupu:

Uwutwynpwwbiu, wudht ywownnuhg (w2fuwwnwuphg) wquwnbip, pwnwpwghnte)nt 2unp-
htip, ubipnw 2unphb|p, wuhwwnwlwu hpwwwu wywnbp Gu, npph uwhdwunwip npdwsd £ «Lnp-
dwwnhy hpwwlwu wywnbph dwupu» <L opbuph 2-pn hnnwdnud’: Uhwdwdwuwy, «dwnsw-
pwpniejwu hhdniupubiph b Jupswywu ywpnypeh dwuhu» <L optiuph 53-pn hnnywédh 1-hu dwup
uwhdwund £ Jwpswlwu wynh hwulwgnyeniup, pun nph' Jwpswlwt wlpl wpgpwpht bbn-
gnpdnupynit niuignn wyti npnpnedp, Guipquinpnieyniap, hpwdwbp Gud wy wohwpwlwb hpw-
Ywlhwb wlhipt £, npp Jupswlwt dwpdphut ptinnialy £ hwopughti ppwynitiph ptiwgqudwnnid
Untlynbyp gnpdp Yupquynpdwt bwwipwlyny, b ninnywé b wbbdwbg hwdwn hpwynitpblin b
wuwpnpwlwbnyeyniatitn uwhdwbbynit, thnipnpubinit, Yapwgtlbinit yuwd dwbwstnil:

Yywjwynsywd unpdbiph |nyup ubippn Ywpnn Gup wpdwuwagnb), np wju nbwpnid, tpp <wupw-
whwnniejwu twiuwgwhp Gnopjw dwdybwnnud, Yuwwnwnpbind Uwhdwuwnpniejwu hpbu yGpwwwh-
qwé wwpuwlwunieiniuutipp, unnpwgpnid £ hwdwwywwwufuwu wywnp, npny, ophuwy, wwsy-
wnnuhg wqwuwnud £ ghudwd nidtiph pwpdpwgnyu hpwdwuwwmwpwywu Ywaqdhg npuk ghuynpw-
Ywuh, wwyw wyn wywnp Gupwyw t Yyepwhuynnnipju Jupswwu nwunwydwpnypjwu Yungny: Wu
nbuwybinhg wbwnp £ wpdwuwagnpbup, np hpwywyhpwn wypwynhlwu qupgqwund £ hbug wyn-
wtiu?, W uw plund £ wudh wpryniwwybn nwnwywt ywonwwunyeyuu b wpnwp nuunwpuunt-
RIwU hpwyntuputiphg: Kwywnwly wwpwagqwjnd wubpypwinpbu Yjuwiunyh wudh wpnwp nwwnw-
puuntejwu hpwyniupp:

Wuwbiu, dGup wnbuwup, np unynpwwu wwjdwuubipnid, tpp Cwupwwbnniejwu bwiuwgwhp
sh npulinpnud wugnpdniniu ®, www upw hwdwwywwnwufuwu wynp Yupnn £ dhdwpyyb)
qupswlywu nwwnwywnnipjwt Yupgny:

"Unpdwwnpy ppwdwlywt wynh hhdwu Yypw b npwt hwdwwywwnwuluwu punniudwsd gpuydnp hpwdwlywu
wywn, npp uwhdwund £ Juppwadh Ywunt Yuwd wnwowgunwd b thwunmwlwu hbinbwupubp b ybpwptpnwd
£ dpwju npwunud wuhwwnwwbu tpwé wudh Yuwd wudwug:

2 Sb'u, ophuwy’ Shpwu fuwswnpywuu punnbd << bwiuwgqwh Updbu Uwpgquwuh' Shpwu fuwswunpjwuhu
£<L ghudwd nuidbiph gjfuwynp 2unwph wybwnh wnwoht mbnwwih wwownnuhg wqwwnbnt dwupt << Lwluw-
qgwhph 24.02.2021p. rhy ULL-25-U hpwdwuwghpt  wujwybp tdwuwskint  wwhwugh dwuptu  phy
1/1788/05/21 gnpdp:

3Uw wy phdw E, Gpp ghunwywu hwupnyenw yphébh £ wju hwpgp, np <wupwwbunigjwu twfuwgqwhp
tinopjw dwdlbunnd sh hpwlwuwgunwd hp hwgnpneiniuubpp, www wju hwdwnpyn”d | opbupny suwfuw-
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Wdd nhunwpybup wju nbwpp, tipp $npdw; wnnwing wnlw sk hwdwwywwwufuwu wywnp (hpw-
dwuwghpp, Ywpgunpnigniup), b hpwyniuph nidny wju hwdwpyby £ punniudwé: hus auny Yw-
pnn b wju ypdwpydwt wnwplw nwnuw| nwwnwpwuntd:

2.2. Uwhdwbwnpwlwb dwpdup Splyiphy wlhipbph yhéwnpynidp

Shynphy npwlwu punypeh wywnmbipph nbwpnw Yypdwplydwu hhduwywu fuunhpp Yuwjwund k
Upwunud, np dbup sniubup $npdw| wnnudny punniujwd wuhwwnwlwu hpwwywt wyn (Jupsw-
Ywu wyw), nunh udwu nbwpbipnd hwpg £ wnwowund, ph h"us hwigwwnbuwynyd wudp Yupnn
E wwounwwuby hp unipytyinhy hpwyniupttipp:

huswbtu ytipp dboptipytg, Uwhdwuwnpnigjwu 139-pn hnnjwdp uwhdwund £, np Lwupwwb-
nnRjwu bwhuwqwhu hp [hwgnpnienupu hpwlwuwgubiihu punniund £ hpwdwuwgptp W
Ywpgqwnpniejniuutip: Uhwdwdwuwy, unyu hnnwsdh tpypnpn dwup Yuwpgqwynpnuihg tplnid k,
np Cwupwwbwnniejwt bwfuwqwhp hpwywunt dwpdhtuubiphg unwuntd E hwdwwwwnwufuwu wy-
nbpp (pwnwpwghnieintu ounphbnt, ubipnwd 2unphbnt, pwpépwagnyu hpwdwuwwwpwywu Ywg-
dhtu bpwuwybnt Yuwd wquwnbint W wyu), npnup Gnopjw dwdybnnd hp wnwowpynieniuutipny
tipwnwpdunwd £ wnwownynipnitt ubpywjwgunn Ywd dhounpnnigjwdp nhdnn dwpdupu: Gt
hpwywunt dwpdhup sh punniund wyn wnwpynyeintup, wyw <wiupwwbnniejwt bwjuwgwhp
unnpwapnud £ hwdwwwunwuuwt wynp juwd nhdnwd E Uwhdwuwnpwwt nwnwpwu:

Grt <wupwwbwnniejwu bwfuwqwhp sh Yuwnwpnd hp ywpnwwunigniuubpp (unnpwgnb)
hwlwwywwwufuwtu wywnp Ywd nhdb Uwhdwiwnpulywu nunwpwi), wwyw hwdwwywnwufuwu
wlunt nidh dbg £ dinunwd hpwyniuph nidny:

Unbplunye wjuwnbn fuunpp b wnwowund wju hwpgh htwn juwwywsd, pb wprnyn’p dbup gnpd
niutup hpwywywu $hyghwih hbwn: Ujunbn wyuhwjn k, np uwhdwuwnhpp wjn hnnjwsdh 3-pn
dwunwd ny L wunud k, np Gt <wipwwbpynywt bwpiwqwhp sh Yugpwpnid unyt hnndwéh 2-
nn dwuny vwhdwbdws wwhwbotbpp, www hpwdwbwagppp (Yuwnpquwnpnygynitip) hwdwpynd £
punnibywd: Ujuinbin wyuhwjwn £, np funupt hpwywunt dwpdup Ynndhg <wupwwbinniejwu tw-
fuwgqwhpt ninupyywsd wlnh ndh dbg dinubnt dwupt §: Uyupupt’ wyin wlynp hpwlwunyejwu dby
gnniintt ntup (REL ng unnpwgpyws), U funupp dhwju win wywnp nidh dbg dinubint dwuht £ (ng
pE unnpwgpdwu): Uyn whwnp ndh dbg Yupnn £ dnub) Yw'd <wupwwbnnygjuu twluwgwhh
unnpwgpdwdp, Yw'd hpwyniuph ndny: Wu nbwpnid dbup nibup Gpypnpn Juybpwwwdwup,
nnphg ndqwp t Ggpwywgub), np dup gnpd niubup hpwywywu $hyghwih htiwn:

Ujnwu Ynndhg k|, vwlwju, wytuhwyn £, np dbup skup Ywpnn dhwupwuwynpbu wunbi, np
hwdwwwuwuluwu wyntu wpnwhwjnnd £ uwhdwuwnhp dwpdup' <wupwwbnnypjut twiuw-
qwhp wdwhwyinuntpintup, nph [hwanpniejniutiph dbe £ dinunwd tpwuwybip b wqwwnbp ghugwd
nidbiph pwpdpwanyu hpwdwuwwnwpwwu Yugdpht (Uwhdwuwnpnigjwu 133-pn hnngwé): W-
uhupl' Ukup sghunbup, pb <wupwwbnnuyejwu Uwiuwqwhh [pnyenup (sunnpugpbp Ywd Uwh-
dwuwnpwlwu nwwnwpwu snhdbp) h"us £ upwuwynd: Wu dwuny pbplu Yupbh £ igpulwgub,
np wjuintin gnpd niubiup $hlyinhy wywnh htin, pwuh np optiupp, swywpqbiiny opjtluinhy hpwlywunt-
pIntup (Uwluwgwhh Ywdwhwjnunyeiniup, npp npubinpynid £ hpwdwuwghpp unnpwantiny), Yp-
pwnnu £ Jbpp Jyuyjwpbpdws' U hwunwyuwqih hpwdwywu hbnbwupp, hust wyuhwjun hpudw-
Ywtu $hyghwp Lidtunutip £ ywpniuwyned:

nbudwd wugnpdnieiniu (ns hpwlwswih Juppwaghd), e ng: Ubkp mbuwlybnu wiu b, np wju hwdwpynud §
ny hpwywswih Juppwghd, nph wwpwqwjnw uwhdwwnhpp’ Yuwplnpbing Ynuyptin fuunph Enueyniup,
$hyghwih dhongny Ywpguwynpnud E wwihu: St'u ophuwl, Uwhdwuwnpwlwt nuwwnwpwuh 31 dwpnp
2020p. ’hy UHN - 1518 npnonudp:
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husuk, Gt unyupuly punniubup, np wjuwintin dGup gnpd nwbiup npwywu punyreh $hyunpy wywh
htw', www wju nbwpnud wju Gupwlw Yihuh nwnwlwt wywounwwuntegjwu:

huswbtu uptighup ytipp, OpGuughppp uwfuwwbund £ snpu wnbuwyh hwjgwinbuwyubip: Uju, np
wudh untpjiynhy hpwyniuph ywomwwuneniup Gpwofuwynpywd £ <L Uwhdwuwnpniejwu 61-
nn U 63-pn hnndwdtbipny” wudhtbih £: Wuhtpt' sh Ywnnn |hub) dh ntwp, pp wudp quunw £,
np hwupwjht hofuwuntejwu npuk wywnny fuwfungnwd £ hp hpwyntupp, U bw supnnuuw nhdb
nuwunwlwu ywonwwunipywu: <pduwlwu fuunhpp uwywun § upwunwd, ph huswb’u wudp Yw-
nnn. £ wwownwwtby hp unipyinhy hpwyniuputinp $hynhy wlnbiph nbd, wuhtupt’ nn hwjgw-
nbuwyny wbiwp £ nhdh nwunwpwu:

dbpp bywpwgpwd nbwpnd, hpwjwyhpwn wypwynpuwind, << Jwpswlwl nuwnwpwup
rrhy 11/2029/05/21 qupswlywu gnpdny? wpunwhwjwnb £ wju nhppnpnanudp, np npwlwu punyeh
$hlywinhy whwntipp stu Ywpnn yhdwplyytiy Optiuugnph 66-pn. hnnduwony (Yhbwnldwu hwjg) uw-
fuwwnbujwd hwjgwnbuwyny: Uwutwynpwwbu, Ywpswlwl nwunwpwuu win gnpdny ugby k.
«(...) "Thupwpwbt wpdwbwapnid £ np puwp Enyayuwiti, huygynpp yhdwplyned £ wlypn, npp Juipswwb
dwndup, wwpippntiwypwn wudp Ynndhg sh punniayly: Uyuptipt, pwgwuynid b Jupswlwt wlpp
punpnpnn npwlwlwt hwiplwuppubphg' Jupswlhwt dwpdup Ynndhg ptnnibdwé hubne hwplyw-
Upop: (...) hwpdh wnttyny, np uwhdwunhpp << Uwhdwbwnpnipywt 139-pn hnnywdh 1-ht dwumd
oqyugnndnid E «punnily» Ggnnyep, huly tnyt hnnduwdéh 3-pn dwunid' «nidh bty diptilp» wpyw-
hwyinnysynitip, "Thuypnwpwit wpdwbwagpnid £, np << Uwhdwbwnpniypywt 139-pn hnnywéh 3-pn
dwunid uwhdwbwnppp Yhpwnby £ phlighw: buly pplighuyh Enygynitip Guywbnd £ pwbned, np
qgninyaynit sniulignn thwuwpp, hwpwpbpnienip npnpwlh hwiqwdwbptinh wqnbgnyeywt nidny
hpwywuipbndh Yynndhg Gutiwsynid £ ppwluwti, grynipynit niibgnn, U npw nidny' wwipgrwnpn: Uy
Ybpw' phlghwts wnwbdtwhwpny htwpp £, npp Ynd npnypep Gwbwsmd E épdwphy, widhdbh,
b puypn wnd, "huypwpwioh hwdnqdwdp, hbwpwynp sk quwhwiply npw hpwywswthnysnitip:
<Gpplbwpwn "hwpwpwbp gpbnd £, np pndjuy nbuypnid wnlw sE punniidud Juipswlwt wlg,
nph hpwywswihnienitp uwpnn bp quwhwipdwt wnwplyw nwnbw «Lwpswpwpnyaywt hhdnibip-
btph b Jupswlwt Jupnyph dwupbr << opliiph 62-nn ywd 63-pn hnnywdtitnh ppowbiwlytipnid:
(...) dbpp tpdwé ppwdwlwt npdpp hwdwluwnpquyht Yapinidnypywt wpnynitpmd rwypwpwbt
wpdwbwagpnud £, np hwygynph Ynndhg tlpluywgdus wwhwiigp sh upnn npywplyty << duip-
swhwb nwpwdwpnyeywt optiugnph 66-nn. hnnywdh 1-ht dwuny bwpiwppbuyws Yhbwnplydwi
hwyghti hwdwwwipwupuwtinn wwhwbe»:

Lnyu gnpdh 2powtwyutipnd Ywpswywu nwwnwpwup dfunnid £ uwb hwgp OpGuugpph 67-
nn (Wwpwwynpligdwu hwyg) U 68-pn (gnpdnnnigjwt Yuwnwpdwu hwjg) hnnwdubiph 2powtwy-
ubpnud ubipyujwgubnt huwpwynpnieiniup bW $hyunhy wynmh yhdwnpydwu dhwly huwpwynpnieint-
up wbuunw £ OpGuugpph 69-pn hnnywdény (6wuwsdwu hwjg) twuwwnbujwd hwjgwnbiuwyny:
Uwutwynpwwbiu Ywpswlwu nwnwpwut wju wnnwing uonwd t. «Guwbu, upedus tpwbpg, et
hts bywipuwly £ hbywwtinnud huygynpp, Ytipghtu Yupnn £ bbpluywgtiby’

"'Npu wyu wwhpu ypébip £ U jpwgnighs nwunwduwuppnyejwu Ywppp niup:

2 0upYy Qwuwwpywuu punnbd Cwupwwbunejwu twfuwgqwh Updtu Uwpquywuh, Jupswwbin Lhyn Pw-
ohujwup' Cwupwwbnnyejwu Lwjuwgqwhh' ghudwd ndbiph gfuwynp 2nwph wbw, gbubpwi-qunwwbn
OupYy Fwuwwpjwuhtu ywownnuhg wquubint yepwpbnw) ppwyntuph nidny punniudwsé <pwdwuwghpp,
npp hwuwnwuinyb £ 2021p. Jwpwnh 10-h" Jupswwbwnp' Oupy Swuwwpjwupu << 20K gjfuwynp onwph
wbwnh wwowmnuhg hpwyntuph nidny wqunygwd hwdwpbint dwupt hwjnwpwpniegjwdp, wujwybp twuw-
skt (Ypwgubiiny) wwhwueh Jwuhu:
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- <& Yuwpswlwt nwippwydwpnigywt opbiugnph 69-nn hnnywéh 1-ht dwuny bwhpiwippbudws
Swbwsdwl hwyg' wwhwobing dwuwsky << Uwhdwbwnpniypywt 139-pn hnndwéh 3-pn dwup U
«Rhbynpwlwt Swnuwynipywi b ghtidwnuwynnp Yuwpquwyhbwlp dwuphtir << opbph hwdwwwiypwu-
fuwti npnyplbinny Yhpwnywé phlighuyh’ nputu huygynphte wwzipintihg wquipdwé hubynt hpw-
Ywhwpwpbpmipyut pugwluynyeyniap, hwpdh wnbbind, np, ptuswbu tpdbg Jbpp, hwigdnpp sp
Gwpnn bbpluywgtity yhdwnplydwt huyg, b wnwyb] bu wwppunpbgdwt jud gnpénnnipjw
yunpwpdwi huyg', huly huygunhdnidhg whuhwyg £, np pdjwy nbypnid Jaét ppwduwhwpwpbnni-
wt dwupti £, pwih np yapwpbipnid £ hwapuwiht hpwynitiph unpdp hhdwb ypw Ynbypby thwu-
pwlhwb hpwyhéwlhg punn hwpwpbipnyenibtbph wnuynysywtp wd pwgwluynipywin, Yud

- <& Yupswlwt nuypnwywpnyaywt opttiugnpph 69-nn. hnnywdh 3-pn dwuny bwpiwppbuyws
Swbwsdwl huwyg' wwhwbobing ns hpwwswih dwhwsty << Jupswwbph gnpénnnugyniutibpt ni
<< bwpuwquhp wugnpdnuygynip?, bl bwwpwly niuh wwhwbsly gnypuyhl wd ns gnypuwyhl
Yuwuh hwipnignid, bwwppwly E hGypwwbunmd Jepwlwbqbbyne wwipphyp, wpdwbwwwpynysnitp
Gwd gnpdwpwn hwdpwyp, Yuwd qipbnd £, np wnlw £ bdwbwinhwy hpwdphbwlynid bdwbwiphwy
gnpdénnnupntt Ynyht Yuppwntyne Yud wugnpdnipynit Ynyht npulinpbynt ippwitigy»:

Jwpswlwu nwunwpwup tdwuwwnmhwy nhppnpnanud £ wpunwhwyntb) bwb ghy 4%/2014/05/21
Jupswlwu gnpdny?:

Wuwhuny, wyuhwjwn £ nwnunwd, np ppwdwyhpwn ypwlumhywu qupqwund | wjuwbu, np
npwlwu punyph Shyunpy wynbpp Ywpnn Gu ypbwpyyb) wuwsdwt hwygwnbuwyny, puwn npp'
Ywjuwd unipjtlyuinp hbnwwunynn twywwnwyhg' hwigynpp Yupnn £ wywhwugb| dwuwsk| npuk
hpwywhwpwpbpnipjwu wnywnyentup Yud pwgwlwnieniup ywd hwjgynpp Ywpnn £ wywhwu-
ot ng hpwywswih dwuwsk| npuk wy Yepw hpbu uwywnwd vwhdwuwnpwywu dwpduh gnpdnnnt-
RIntUp Ywd wugnpdnipiniup, tipt hwjgynpu wpnwpwghnpbtu swhwgpgnjwd £ wlnp Ywd gnp-
dnnnipyniup Ywd wugnpdnieniup ny hpwywswih dwuwskine dby, wjuhupt' wnyw £ udwuwunhwy
hpwyphtwynw tdwuwwnhw dhowdwnnn Jupswlywu wywn Ypyhu punniubiine Ywd gnpdnnnieginiu
Unyhtu Ywuwwpbiint yunwug. hwjgynpp dnnwnhp £ wywhwust| gnypwjht yuwuh hwnnignd Yud
nw bwwuwwy k hGnwwunnud dbpwlywugqubint hwigynph wwwnhyp, wpdwuwwwwnynieiniup Ywd
gnpdwpwp hwdpwyp:

Upryn’p wyu gnpdhpwlwqgdp pwdwpwp b wpryniuwybnnpbu ywonwwubine npwywi punyph
dhynpy wyunbinhg wju nGwpbipnd, Gpp npwugny fuwhunygnid £ unipjluinp hpwyniupp: (dtiplu
uw dpwly gnpdhpwywqudu k, npp Yupnn k phs g 2w wwywhnybi wudh wpnwp nwunwpuunyejwu
U wpryniuwybin nwnwlwt ywonwwuniejwu hpwynitupubipp, uwywju Optiuugppnid optuunpw-
Ywu pwpbithnfunudubip wju dwuny wuhpwdtion Gu:

2.3. dwpswhwt dwpdup phlyipnhd wlipbph Jpdwplynidp

Luwfunpn Gupwytiwnd Yuunwpdwd ybpinwnygjwu ypw hhdugbing' Ywnbih £ Ggpuhwughbi, np
qupswlwu dwpdphuubiph nbiwpntd bu wudhup nubu wprynitwybn nwnwyw ywonwywuniejwu
U wpnwp nwwwpuuntejwu huwpwynpnipniutbp punnbd Juwpswlywu dwpdhuubph npuywt ud
pwgwuwywu $hlyunhy wywnbph nbkd:

" Cungénuip' Funpg Hnquiywuh:

2 Cwnlwupwywu k, np dwpswywu nwnwpwup <wupwwbnniyejwt uwjuwgwhh Ynndhg hwdwwwunwu-
fuwt wyw sunnpwapbip Wu nhunnd £ wugnpdnieiniu:

3 Oupy Fwuwwpwuu punnbd Cwupwwbnnyejwt twfuwgwh Updeu Uwpgujwuh, Jwpswwtinn Lhyn| Pw-
ohtuywup' Cwupwwbwnyejwiu Lwluwgwhp' hpwynituph ndny punniudwd Lwupwwbnnipjwu Lwuwgwhp'
ghujwd nidtiph gjfuwynp sinnwph wbwn, glivbipwi-gunuwbn Ouhly Fwuwwpwupht wWwonnuhg wquwnbnt
Jbpwpbnjw hpwdwuwghpp, husp hwuwnwunyb) £ 2021p. dwpunp 10-h" Juipswwtinp' Oupy Swuwwpjwuhu
<L 2Nh gfuwynp 2nwph wbwh wwownnuhg hpwyniuph nidny wquunydwd hwdwpbipnt dwuht hwjnwpuw-
pniRjwdp, wnnshus dwlwsknt wwhwugh Jwuhu:
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dbipp pipqwé ohtwpwpnipjw pnywnyniejwu ophuwynid, tipp U unipjtiyunp nhdnwd £ Jwpsw-
Ywu Jwpdupt' shuwpwpnigjwu pnyunyniypjwu nhdnwng, b Jupswywu dwpdhup Jwpswpwpne-
RIWU hpwlwlwgdwl wnwybjwgnyt dwdlybinnd sh punniunwd hwdwwywwnwufuwt Jupswywu
wywnp, nph htimbwupny WU untpjbluinp, hhduygbiny «dwpswpwpnijwu hhdnwupubiph bW Jupswywu
qupnyph dwuhu» £ optiuph 48-pn hnnywsdh Yypw, dbnuwdnifu £ |hund hp wwpuwh Yunnig-
dwup, npny thwynwd £ P uniplyuinp (nuwynpnpiniup, www P untpjtynp Yupnn £ nhdtp dwpsw-
Ywu nwunwpwu punnbd Jupswlwu dwpdup (Gppnpn wud' W unipgtlynh)’ ohuwpwpniginiu hpw-
Ywuwgubiint hpwywhwpwpbpnigjwu pwgwlwnieniup dwuwskiint ywhwueny:

Ujnw ophtuwynid, tpp W unipjtiyunp nhdnw £ Jupswlywu dwpdupt hnnh punjwjunid juwnwnb-
(nt ywhwuony, W Jwpswlwu dwpdhup uwhdwuywsd dwdybnnid sh punniuntd hwdwwwnwufuwu
qupswlywu wywnp, wwyw W unipjtynp Yupnn £ nhdb Ywpswywu nwunwpwu punnbd Jupswywu
dwpdup® hnnh punujudwu ppwywhwpwpbpnyeiniup wuwskint b puwpbuwywun Jupswywu wln
punniubntt wwpunwynpbgubiint ywhwuony: Uju opptwynwd huswybiu inbiuunud Gup hwygwnhdnudp
Yubpwnh Gpynt hwygwnbuwy, npp pnyjwunptih £ OpGuugpph 70-pn hnngwény: Uw wwjdwuw-
ynpjwd Lt upwuny, np dhwju ppwwhwpwpbpnigjw wnlwjniyeinitup |hwpdtipnpbu sh upnn
wwonwwub] wudh hpwyniupp: Uu nbwpnid wuhpwdtion £ bwb pwpbuwywun Jupswlwu wyun,
npny wudhu Yupwdwnpyh hwdwwywnmwufuwtu hnnwunwpwdpp:

3. bqpwhwugnid

Wuwhuny, wpdwuwgnpbny hwunting, np ubiplw optuunpwywu Ywpgwynpnwubpnd npnaw-
YhnpbU wnyw BU hwdwwwwnwuluwu unpdbp, pun npnug’ wudhup Ywpnn Bu hpwynituph ndny
punniuwd dhlnhy wywnbpp ypbdwpyb) nwnwpwunid, winnthwuntind, wyn ypéwpydwu Yunni-
gwlwnpgbipu nu pupwgwlwpgbipp ntnbu pwjwpwnp s6u fhwndbipnpbu hpwgubint wudwug wjn
hpwyniupp: Uju inbuwlytinhg wuhpwdtioun £ uwfu OpGuugpphg ybpwgubp snpu inbuwlyh hwygw-
wnGuwlubpp L hwjgwwnbuwyh punpniejniup Ennub] nwwnwpwuh ypw wjuwbu, huswybu pwnw-
pwghwlwu nwwunwdwpnyeniund £ UYGih wpryniuwybun Yipubip, Gpp optuunhpp OpGuugppntd
Uwluwwnbubp wnwudhu gintu’ $hynpy wlwbph ypdwplydwu Ywpgp Jbepunwnnggjuwdp, npng
Yuwhdwudbp hunwly pupwgwywpgbp b YwnnigwYuwpgbp' $hynpyd whnbph Jhdwpydwu hw-
dwp (wjuwbu, huswybu twuwwnbuwsd £ ng $pywnpy’ unpdwnpy ppwdwlwu wynbph hwdwp
(Optuugpph 26-pn gintfu): Laqwodp huwpwynpnipntt Yuw wudwug |hwnpdtipnptiu hpwgubnt
hptug wpryntuwybinn nunwwi ywonwwunypjwu b wpnwp nwwnwptunigjwu hpwyntupubpp:
fuunphpu £ wybh wbuwubih £ nwnund, Gpp Jupswywu nwwnwywpnigniuubpnd wudhup ywp-
nwynp sbu hwunbu qu| hwuwnwpwuubph dhongny', husp pbipnud | upwu, np pwqdwphy nbw-
ptipnud YyGpwnwpdynw Gu wudwug Ynndhg ubipyujwgywsd hwigbipp:

Udthnthtind” wbwp £ by, np Opbuugnph 69-pn hnnywsdp wbinp £ pudupwn Gpwyfuhputip
wpwdwnph wudwug dhlnhy whnbipp yhdwpybine hwdwp b gwbinp £ wyn hnndwdp hpwywyh-
pwn wpwynhluwind deyuwpwuyh wjuwbu, np wudp unhyywsd hup ywhwuobint Optuugnpph
69-nn hnnywsdh 3-pn dwuny twuwwnbujwd htinbwupubphg deyp Ywd dh pwuhup: Ldwu uwh-
dwuwthwy dYuwpwunteiniup ns dhwju sh puywynid Optiuugpph 71-pn hnnywdh inpwdwpwunt-
RJwU |nyuh ubippn, wjl ntuwy sk jhwpdbpnpbu Wwowmwwubine wudh hpwyniupp: Wu nbuwyb-
nhg, huswbu uwhdwuwnpwlwu dwpduh, wjuwbu b Jupswywu dwpdhuubph npwywiu b pwgw-
uwlwu punyph $hywnpy wywnbph yhbwplydwu hwdwp wbiwp £ hubu hunwly twjuwnbuwsé
nwunwywpwywu pupwgwywngtin, npnd wudhup Ywpnn Gu hwjgti| hptug fuwfunywd hpwyniup-
ubiph wwownwwunieyniu: LEpYwynwu Ll Optuugpph 69-pn hnnwédh 1-hu L 3-pn dwubipp eny|

' Uyu nbuwybinnhg wuqwd hwunwpwuubipu Gu ndqupnipjwdp Ynndunpnaynid hwjgwnbuwyubph puwnpni-
[Ewu hwpgnwd, hpwywpwuwlwu ghwnbhpubip sniutignn wudwug nbwpnid wju wwwnytpp £ wdbh uwp-
uwthtiih wpnn £ |pubi:
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GU nwihu wjn wynbph ypdwplydwu huwpwynpnieiniu, uwlwju wuhpwdtion § wjn pupwgwywp-

gbipp wjupwu wwnqgbtigut, npwbtugh hpwywyhpwn wpwynpywnd pwgwnytiu Gpyhdwunne-
pIntuutipu nt uwhdwuwthwy dEYUWpWUNLEINLUUGNN:

Annotation: The subject of this article is the concept of fictitious acts of a positive or negative nature,
adopted by silence (inaction), the possibility and procedure for challenging them in court. From this
point of view, the question is whether the Armenian legislation has sufficient tools to guarantee
effective judicial protection of persons and a fair trial in cases where fictitious acts are adopted that
violate individual’s rights.

The article proves that fictitious acts of the constitutional and administrative bodies are subject to
judicial control in the Administrative Court of the Republic of Armenia and can be challenged mainly
on the claim provided for in Article 69 of the Code of Administrative Procedure. However, the article
also proves that part 3 of Article 69 of the RA Code of Administrative Procedure in many cases may
not fully protect the violated right of a person.

The legislature should simplify the procedures and structures for challenging fictitious acts as much
as possible. In particular, changes should be made in the administrative proceedings of the Republic
of Armenia, according to which sections of claims should be eliminated and the issue should be left to
be clarified by the court. Regarding fictitious acts, it is necessary to provide for a separate chapter in
the RA Administrative Procedure Code, which will regulate the procedures for challenging these acts.

AHHomayus: [pefMeToM U3yYeHNA HaCTOALLEN CTaTbW ABAAETCA NOHATUE (PUKTUBHbLIX aKTOB MONOMM-
TENbHOr0 UM OTPULLATENBHOMO XapaKTepa, MPUHATbIX MonYaHueM (6e3aeiiCTBMEM), BO3MOKHOCTb, MO-
PAQOK WX ocnapvBaHua B cyaebHom nopagake. C 3Toll TOUKM 3peHnA peyb UAET O TOM, UMEKTCA NN B
3aKoHopaTenbCcTBe ApMEHUUN [OCTAaTOUYHbIE MHCTPYMEHTbI, 4TOObl rapaHTMpoBaTb 3PPEKTUBHYIO CY-
AebHyto 3aluuTy L, 1 cnpasBeanvBoe cyaebHoe pa3bupaTenbCcTBo B TEX Cnyvasnx, KOraa NpUHUMaroTCA
(PMKTUBHbIE aKTbl, KOTOPbIMW HapyLUATCA NpaBa AMYHOCTU.

B ctatbe obocHoBbIBaeTcA, YTO (PUKTUBHbIE aKTbl KOHCTUTYLMOHHBIX U aAMUHUCTPATVBHbIX OPraHoB
nognear cyaebHoMy KOHTPONIO B aMUHUCTpaTUBHOM cyae PA 1 MoryT 6bITb ocnopeHbl NpeumyLLecT-
BEHHO MO UCKY, NpeAycMOoTpeHHoMy cTaTbeli 69 Kopekca agMMHUCTPATUBHOIO CyLONPOV3BOACTBA. TeM
He MeHee, B cTaTbe 000CHOBbIBaeTCA TakMe, 4To Y. 3 cT. 69 Kopekca agMMHUCTPaTUBHOIO Cy0MNpPOun3-
BofcTBa PA BO MHOIMX Cry4asx MOMET B MOJIHOW Mepe He 3aluyLiaTh HapyLleHHOe NpaBo uua.
3akoHopaTeNbHblii OpraH JOMKEH MaKCMMaNbHO YyNpPOCTUTb NPOLEAypbl U CTPYKTYpbl OCrnapuBaHuWsA
pMKTMBHbIX aKTOB. B yacTHOCTM, B agMMHMUCTpaTMBHOM cyponpou3ssofcTee PA ponxHbl 6biTb BHECEHDI
M3MEHEHWA, COrnacHoO KOTOPbIM JOMHHbI ObITb YCTpaHeHbl pa3fenbl UCKOB W AoNKeH ObiTb nocTaBneH
BOMpPOC, nognexaluuii BbIACHEHUIO cyaa. [1o yacTu PUKTUBHBIX aKTOB HEOOXOAMMO NPeayCcMOTpeTh B
aIMVHUCTpaTUBHO-MpoLieccyanbHOM Kopekce PA oTpenbHyto rnaBy, B KOTOpoii 6yayT yperynmpoBaHbl
npoLenypbl OCNapuBaH1A 3TUX aKTOB.

<hduwpwnbp' Jupswywu hpwyniuph $hlghw, Jupswlywu wlwn, wugnpdnieinit, Jupswlwu
thngraJnGU,L;}nwqu punyeh $hynhy wlw, pwgwuwlwu punypsh Shlyinhy whyw, Hhinpy whnh
wnyned:

Keywords: fiction of administrative law, administrative act, inaction, administrative silence, the
fictitious act of a positive nature, the fictitious act of a negative nature, challenging a fictitious act.

Knroyesbie cnosa: hvikumA afMUHUCTPATUBHOIO MpaBa, afiMUHUCTPaTUBHbIW aKkT, be3peiicTBue, an-
MUHUCTPATUBHOE MONYaHue, PUKTUBHbIN aKT NMO3UTUBHOMO xapaKkTepa, (PUKTUBHbIN aKT HeraTMBHOMO
XapaKkTepa, ocnapuBaHue (OMKTUBHOIO aKTa.
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hpwywpwbwluwtb ghypnygynitiubph pbltuwont, nnglty, <<
wpnwpwnupnyywl whwnbdhugh ghypwhbipuwgnipulput b
Spwagnpwdbipnnwlywl wituwpwiptbph juqduwlbpwdwt pwdth nGlwdwn,
Gypwupw dhowqquypti hwdwuwpwbh nwuwpunu
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of the Academy of Justice of Armenia, Lecturer at the Eurasia International
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UCPAENAH reBOPT

KaHOudam ropuduyeckux Hayk, doyeHm, pykosooumens omoena
0p2aHU3AYUU HAyYHO-UCCNe008amenbCKUX U NPO2PAMMHO-MemoOuYecKuX
pabom Axademuu rocmuyuu ApmerHuu, npenodasamesnb Mex0dyHapoOHo20
yHusepcumema Espasus

unusnh3sLLre 64 Unusnh8u Ul tufuul <uLsuUuLLLEre
NNNLUNhE-3UU PR RPUTJGELNR YEMULEM3UL GNNPOGMNYT

EVIDENCES AND CIRCUMSTANCES LIABLE TO SUBSTANTIATION
IN PROSTITUTION CASES*

JLOKA3ATEJIbCTBA U OBCTOATE/NIbCTBA, NOAJIEAALUUE 1OKA3bIBAHUIO,
no OENAM O 3AHATUN NPOCTUTYUUEWN"

Jwpswlwu hpwwfuwfunmnudutiph yGpwpbpjw gnpdtiph Jupnypenid wwwgnygubph hwu-
Ywgntpiniup uwhdwuyws £ Ywpswlywu hpwywfuwfunmnwubph ytpwpbnjuw; << optuugpph (pu-
nniuyb) £ 06.12.1985p., <UULIUS 1985/23, wyunthtin' Optiuughpp) 251-pn. hnnjwdh 1-hu dw-
unid: Uwutwynpwwbiu. «dwpswlwu hpwwfuwfunmdwu dGpwpbpjw; gnpdh wwwgnygubip
Gu hwdwpynd gwulwgwd wju hwunwlwu nydjwjubpp, npnug hhdwu Yypw optupny uwh-
dwudwd Ywnpgny dwpdhuubpp (wonnuwwnwp wudhup) hwunwwnid Gu Jupswlwu hpw-
Jwiuwfundwt wnlwnipintup Ywd pwgwlwjnieiniup, wnydjw| wudh dtnwynpnienituu wju
Ywuwwnpbnt dbg b gnpdh 6hown [Nddwl hwdwp Vywuwynipinitu niubgnn wy| hwugwdwup-
ubip»:

Qnpdh 6hownn NdSdwt hwdwp Lowtwynientu niubignn hwugqwdwupubipp huwpwynp £ quw-
hwwnb| npwbiu wwwgnyg, et npwup pwywpwnpnid Gu Yytipwpbptijhniejwu b enywwnpbijhnygjwu
wwhwuoubipht, wy Ybpwy wuwd' npwup wbwp b pndwunwlybu wdjwiubp Jupswywu hpwyw-
fuwfundwu wnywinyjwt Ywd pugwlw)niejw, wnyjw| wudh denuynpnypjwu b gnpdh 6hown |nwd-
dwu hwdwp tpwuwynyentt ntutignn wy hwugqwdwupubiph dwuht, huswbu twl hwdwwwwnwu-
fuwu hwunwlwu ndjuiutpp ybwp L unwgybu optuunpnipjwdp twfuwwnbujwsd Ywpgny b
wnpjnipubiphg:

Jwpswywu dwpdhup wynnuyniejwdp qpwnybiint ybpwpbpjw| gnpdtiph Jupnyenid npwbiu
wuwwgntg guwhwuwnnid £ gnpdnid wnjw pwgwuinpnie)niuttipp, gnigdnwuputipp, hptpp, huswbiu

* nnywidp ubpyuwjwgyb £ 18.08.2021, gpwfunuybi £ 03.09.2021, punniuyby £ nmwywgpniejwu 24.12.2021:
* The article was presented 18.08.2021, was rewiewed 03.09.2021, was accepted to publication 24.12.2021.
* Cratba npepctasneHa 18.08.2021, peuensvposaHa 03.09.2021, npuHaTta B neyvatb 24.12.2021.
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twl wju hwuqwdwupubpp, npnup hp hwjbgnnnipjwdp whunwuh b wuhpwdtion £ hwdwpnid
gnndh hwunmwlwu hwuqwdwupubph pwgwhwjndwu b guwhwwndwu hwdwp:

Ywplnp bywtwynieintu ntuh wwywgnigdwt wwpunwlwunipjwu pwofudwu hwpgp: Optuu-
gppntd wwwgnigdwu pbinh pwotudwtu punhwunip wunuh ybGpwpbpjw) Yupgwynpnidp pwgw-
Ywynd £ Unbw phpwjwlwpgwynpnidubpp vwhdwund Gu dhwjt wnwudht fuwfunnwdubiph
Yybpwptpjw| gnpdtipny  (suwhdwuywd ni stwfuwwnbujwsd ntintipnd b Jwjpbpnd wnpwdnin-
ubiphg, wnpwhwywp fugtiphg, wnpwpyntiphg, wnpwdwuutiphg Ywd wnpwhwywp dbpbuwub-
nhg, huswbtiu twl uwhdwujwsd Ywpgny Yugdwybpwyywsd Ywd twjuwwmbujwd thnfuwpbinudwu
Yuwjwlubiphg Ywd wnpwywiptiphg nnipu wnp puwhtip, inpwuuwnpuwihu dhengubiph Ypw ni-
uwjphtu b dwjuwht' ubpwnyw| hwwny uwppwynpnidubp mbnunpbine uwunuubpp fuwfuntnt,
hpwlwu 2whwnniubiph ybGpwpbpjw] nbnbynipniuutph pwgwhwjndwtu Ywunuubpp fuwfju-
wnbp, «Uuduwlywu indjuijutiph ywounwwunypjwt dwuhu» Lwjwunwuh Lwupwwbunnyejwu opbiu-
pp juwtuwntp, huswybiu bwl wju nGwpbipp, npnug Wwpwagqwjnd wuwwwphwjht Gppubyniejwu
Ywunuh fuwfunnwt wdpwagpyb) £ wnbuwuywpwhwudwtu Yud nuwiuwpwhwudwu dhongny,
Optuugppny twhiwwnbuywsd Jupswywu wwwmwufuwuwwnmynieiniup Ypnd £ inpwuuwnpuwihu
dhongh ubthwlwuwwbpp (jhghugh ppwyniuph whnwlwu gpwugdwu nbwpnud' |hghugwnniu)
(hpwlwpwuwlwu wudh Ywd wuhwwn dEnuwpyunppng nbwpnd' hwdwwwunwufuwuwpwnp
hpwywpwuwlwu wudh nGhwdwpp Ywd wuhwwn dGnuwpluwnbipp) Yuwd «Bwlwwwphwihu
tpplubynypjwl wuynwugnyejwu wwwhnydwu dwuhu» opbiupny Uwjuwwnbujwsd' wnpwuuwnp-
wnwjhu dhongh 2whwagnpdnn hwunhuwgnn wudp, Grb s6U wwwgnignid, np fuwlunndp Yuwnwpb
£ wj| wud) wwywgnigdwu pbinh wnwuduwhwwnynieiniutbpp:

Ywnpdnwd Gup, np wynnuynipyjudp qpwnybint ybpwpbipjw gnpdbpny wwwgnigdwu pbinp
wbiwp £ pwotudh «dwpswpwpnygjuwu hhdniupubph W Jwpswywt Jupnyeh dwuht» <wjwunwuh
Cwupwwbwnnyjwu opbuph Ywpgqwynpnwubpht hwdwwwwnwufuwt: Uwutwdnpuwwbu' wyn
ontiuph 43-pn hnnywdp Jywpswlwu Jwpnyenid wwywgnigdwt ywpunwywunigjwt pwofund
Ywwwpnud' Glubing Jwpnyph wpryniupnd punniudbihp Jupswlwu wynh hwugbwnhpng hw-
dwp quihp hwunwlwu hbnbwupubph punyehg: Cun wind' wudh W upswlwu dwpduh ginfu-
hwpwpbpniejniuutipnd wwwgnigdwt ywpunwlwuneniup Ypnd .

1) wuép' pp hwdwp pwpbuywuwn hwunwlwu hwugqudwupubph wnywniejwu nbwpnid,

2) upswlwu dwpdhup' wudh hwdwp ng pwpbuwywuwn hwunwywu hwuqudwupubiph wnyw-
Jniejwu nbwpntd:

Uwwgnygutiph optuunpwywu hwulwgnipintuhg pfunud k£, np qupswywu hpwywfuwiunnid-
ubiph ybpwpbipjw| gnpdtipny wwwgnigdw tupwlw hwugqwdwupubipu Gu.

1. Yewph wnlwynipniup: Uwywgnigdwu hhduwlywu hwpgp Jwpswlywu hpwywfuwfundwu
wnlwniypjwu ywpgnudt £: Unwouwhbipe wbiwnp £ wwnqb, pb Yuwmwpyb E wpnynp Jwpswywu
wwwnwufuwtwunynypintu uwhdwunn wywnbpnd twjuwwnbujwd wpwpp:

Opbuugpph® wnnuynyewu hwdwp wwunwufuwuwwnynipnit bwfuwwnbunn hnndwsd 179'-h 1-hu
dwup nhuynghghwt wwnqg ' pnquunwynud £ dhwju hppwjwjuwiundwu wudwunwdp, hush wp-
ryntupnid Jwutwghwnwlwu gpulwuntejwu dbo wynnuynipjwdp qpwnybiint hwwnlwuhubiph pw-
gwhwjndwu U hpwywYhpwn gnpdniubnyeiwu bt win hpwywjuwundwt wnlwjniejwt wuww-
gnigdwu hwpgnud dhwutwwu dninbignid sh gnigwptipgnid: Logwsd fuunph (nddwt uywwnwynd,
Ywpdnud Gup, np wuhpwdbion £ opGuunpnpbi bwjuwwnbub] ynnuynigjwdp qpwnybint hbunbyw|
uwhdwunwp. «Mnnuynipjwdp qpunybp’ unyu Yud hwlwnwy ubnh ubpywjwgnighsubphu wwp-
pbpwpwn, wulwunu, jwdwynp ubnwlwu punypeh dwnwjnieginiuubp dwwngbp (wn pYntd* nb-
nEYwwndwlwu nbuuninghwubpp b htnwhwnnpnuygnpjwu Jhongubipny)' twuwwbu wwjdw-
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uwynpywsd Unpwlwu punyph Jupdwwnpniginu unwuwnt uywwnwyny'...»: LaJwdh npwdw-
pwunipyniupg bjubiny’ puuwpyynn hpwdwuwfundwu wnluwynyeiniup hwunbint hwdwp wuhpw-
dbiown £ wwpgb) wpwpph' unnpl pupyqwsd hwnlwuhoubph wnfwynieniup.

1) UGipuniw| punyeh dwnwjnyejntuubin dwwnnigbp.

Ubipuniw| punyph dwnwjniejniuutipp twywunwlwninnywd Gu hwbwfunpnh ubnwlwu gwuynt-
RwU gnpgndwup, pwywpwpdwup: “Fpwup Ywpnn Gu npulinpyt) huswbu ubinwlwu hwpwpbpni-
Rwu db9 dunubny, wjuwbu k| ubinwlwu punyph wj| gnpdnnniejniuutp (Yntupjhugniu, wuhhu-
gnw, wjwubpjwsd dbpunwd b wyju) Yuwwnwpbngd': Pwugh win, Yupdnwd Gup, np ubipuniw| punyph
gnpdnnnupiniuubipp dhow sk, np Gupwnpnud Gu $hghywywu sthnud: Luwbu'

w) dwpduwydwbwnh Ynndhg wjjwubpwé Ygwdph punniundp Ywpnn £ hwéwfunpnh ubnw-
Ywu gwuynypiniup gpgnti|, pwwpwnb) huswbtiv wwupy (hwbwlunpnp dhwju bwjnd £), wjuwbu
£l wywnpy duny (hwbwfunpnp bwtiny qpwnynud £ dbnuwowndnipjwdp),

p) ubipuniw| punypeh dwnwjnieintutbpp Ywpnn Gu dwwnnigyti] bwb mbinluwwnywywu nbuun-
(nghwutiph W htnwhwnnpnwygniejwu dhongubipny. wmwnppbip unghwjwywu gwugbiph nwunwtw-
uhpnteintup gnyg wnybg, np wnnuynigjwdp gpunynn pwqdwehy wudhup dwnwjnyeniuutp Gu
dwuwnnignid yhpunniw| tnwppbipwyny, wbuwquwugh Ywd dwjuwjhu hwnnpnwgpniejniuutiph dhon-
gny, dwpduh hunhd hwunywdubiph (nuwulwnutiph thnfuwugdwdp b wy dubpny:

2) Mnnuyniejwdp qpwnybint ywppbpwywunipniup.

Mnnuyniejwdp qpwnybiint dwuht Ywpnn E funup [hub] dhwju wju nGwptpnd, Gpp nhunwpy-
ynw £ udwtu gnpéniubinigjut wwppbpwlywunyeniup: Uudp wynnuyniyjwdp gpwnynud £ npwtiu
wphbuwn: Geb wudp, sniubtwin wynnuynipjwdp ywpptpwpwp qpunybiint tywwwy, Jupdw-
wnpnyjwlu nhdwg Uty wugwd wy wudh htin Yuwnwpnud £ ubpunww| punyeh gnpdnnnieginiu, wwjw
nw sh wpnn hwdwnpyb| ynnuynigjwdp gpwnybil, pwuh np «gpunybp pwnp Gupwnpnud £ gnpént-
utinpjwu inbnnwywunteinu b wwppbpwywunieinwu (Gptip uwd wybih wugwd): Uhwju win nbw-
pnud Yupbh E funubp gnpdniubinuejwu nyjw) wmbuwyh dbe wudh dwutwghunwgdwu dwupu® Cun
npnud, ubipunww punyeh dwnwjnieintuubpp dwwnnigynud BU nwppbp wudwug. wy Yepw wuwsd'
wnnuyniejwdp qpwnybiu Gupwnpnw £ wuljwunt ubinwywu Yuwwbph hwunwwnnid:

2. Upwpp Yuwuwwpnnp: Ywpnypeh pupwgpnd wbwnp  wwpgb] twl ppwwjuwfundwt untp-
J6Ywnp: Uwutwghunwlywu gpulywuntjwu dbg b ppwdwyhpwn ypwynhlwind dhwutwywu nb-
uwybinn sh duwynpybp ywnnuyniejwdp qpwnybint unipjiynh Yyepwpbipjw): wbwfu pwpdpwdwju-
ynud £ wju Ywpdhpp, pE ynnyniejwdp qpunynud 5u dhwju Yuuw)p®: bpwywunid ynnuynyejwudp
qpwnynud Gu bwl wpwlwu ubinh ubpywywgnighsubin (Cwjwuwnwunid d6§ dwuwdp npwuudbbu-
nhwnubipp, wpwuubipunwwubpp): buswbu Ybpp ugdbg, wnnuynyejwdp gpwnybint’ dbp Ynndhg
wnwownpyynn optuunpwlwu hwulwgnipjwu dby puuwpyynn hpwywhuwfunmdwu unipjbln Gu
nhunwpyynid htuswbiu Yuuw)p, wjuwbu k' mnwdwpnpy: Puwlwuwpwp, unipjtlun |hubint hwdwp
hwdwwywwwufuwt wudp whwnp E hup denuniuwy, W upw nmwutybig nmwphtu (pugwd |huh dhusl
quugwup Ywwwptint ywhp:

' Cun npnid, ubpuniwi punyeh dwnwjniegyniuubpp wtwp § dwwnngybu Yudwdnp Yepwny: Uwpduwdwbw-
nh Judpht hwywnwy ytpohuhu Ywd wy| wudh ujwwndwdp pnuniejniu gnpdwnpbiing Ywd nw gnpdwnpbint
uwwnuwihpny Ywd dwpduwywbwnh wuoquwlywu yhtwlu ogunwgnpdtiny upw htwn ubnwlywu hwpwpb-
pnueinlu niuGuwint Ywd ubpunww| punyeh gnpénnnyeniuubp Ywwnwpbnt nbwypnd ywwwufuwuwwnynt-
Nt Yuwnwowuw <L ppbwywu opGuugnph npnypubpht hwdwwwunwuluw:

2 St'u Uwpynuywu U, Epninpy dbpund’d, pb" pnnuipywd wnnuynipiniu //Ruuhs, N 4 /2016, ke 71:

3 Sk'u ophuwl' KpumuHonorua: YuebHuk ans By3oB /nog pegn. npod. B.[l. Mankosa - 2 - e n3a., nepepab. u
pon. — M.: 3A0 «OctuumHdopm», 2006, ko 512:
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Mbuwp k Uk, np wnnuyniejwdp gpwnybipnt hwdwp ywwnwufuwuwwmyniejwu Ywpnn £ Yuusyb)
dhwju ubnwywu punyph dwnwjnieintu dwwnnignn wudp, huly upw dwnwynipjntuutiphg ogunynnn
qupnypht Ywpnn £ dwutwygti| dhwju npwbiu yyw:

3. Uknwynpnieynitt wpwppp Yuwwnwpbint hwdwp: Mwpgbiind hpwjwuwfundwu nbwpp b
wju uwwnwpnn wudht' Jupnye hpwlywuwgunn unipEyunp wbwnp £ npnoh wudh dnwynpnieiniup
nyjw] hpwywuwundwt juwnwpdwu dbg: “Hpw hwdwn, gnpdh hwuqwdwupubph guwhwndwu
hhdwu Ypw, wuhpwdbion £ wwpgb) wudh wpwppnd wnyw” £ nkp wpnynp dbnp, R ny:

Unipytiyinpy Ynndhg wnnuynigjwdp gpunytiip npubinpdnud £ ninnuiyh nhinwdnpnugjuidp. wudp
ghwnwlgnid £ hp gnpdnnnigyniuttiph’ hwupnigyuu hwdwp Juwuwlwp punyep W gwulwund
npwup Ywwwnb): Npwtu unipjblnpy Ynndh wwpwwnhp hwinlwuh? nhunwpynd Gup bywnw-
Up, wyu ' wudp ubnwlwu punyph dwnwjnieiniuubp £ dwnnignd Jupdwwnpnipniu unwuwint
Uywwwyny: Nwuinph yupnyeh pupwgpnid wbiwp  pwgwhwjnyh twl fuwfundwt tywwnwyp:
Uynipwlwu qupdwwnpnigyniup Ywpnn £ (hub] wwwpptp subpph' gndwn, qupnbp, utunwdpbpp W
wyu: Wu Yupnn k (pubp Glwdnunp W npwbu hpduwlwu, W npwbu [pugnighs winpjnip:

Mbuwp E ujwunh niubuwy, np, h mwppbipnieintu ubnwwu hwpwpbpniejniuutiph ninpuinud RL-
pLwdhwn Ywd wupwpnwywu Jwppwagsdh, dwpduwydwbdwnniginiup punipwgpynd b twb wju-
whuh hwwnywuhony, huswyhupt £ ubipuniw) punyph dwnwjnyeiniuutiph nhdwg yéwpdwi bwiutiw-
Ywu hwdwdwjunyeyniup: U Ybpwy wuwd, wju wudp, npp hwéwfu thnfunid £ ubinwlwu gnigpu-
ytpubphu, upwughg unwunw k£ udbipubip, upwug htn wuglwgund £ hp wquun dwdwuwyp,
dwpduwywéwn sk: Unwywu Yuwwbiph dbo wulwunu, ywppbpwpwp, Yuwdwynp dnubip, huswtu
Uwl ubnwywu punyph Swnwnyentuutp dwwnnigbnt hwdwp yéwph twutwlwu wwjdwuwynp-
Jwdnipiniup wnnuynipjwdp gpunybint hwinwuhgutip Gu': Utp Yupdhpny, twfutwlwt wywjdw-
uwynpywdnipynit pwuwynid | dhusl ubpuniw) punyeh dwnwjnyeintu dwunnigbip hwdwdédwjunt-
RIwU qw[ Yyéwph duh nt swihh dwupu: Upwpph npuldwu hwdwp dwpduwywbwnh Ynndhg ybw-
pp unwuwint ywhp (dpusl Swnwnieyntu dwnnigbijp Ywd npwuhg htnn) W yéwph swhu hpwyw-
pwlwlwu bpwuwynypntu sniukiu:

4. Mwunwujuwtwwnynipjniup Swupwgunn b dindwgunn hwuqudwupubtpp: Uwywgnigdwu
wnwpyuwjh pwnlwgnighsutiphg Gu twb yuwnwpywsd wpwpph hwdwp upswywu ywwnwufuw-
Uwwnynipyntup dwupwgunn b dindwgunn hwuqwdwupubipp:

Optuugpph 33-pn U 34-pnp hnnwdubipnd uwhdwuywé dtindwgunn W dwupwgunn ny pninp
hwugqwdwuputipu Gu Yhpwnbih wnnuyniejwdp gpwnybint hwdwnp wwwnwufuwtuwwnmynie)niuu
hpwanpdtihu: Utip updhpny, npwbu dtindwgunn hwugwdwup Ywpnn Gu nhunwpyyb.

1. dGnwynph wuytind gnontdp, nph wwpwaguwjnd hpwywluwfunu hp yuppwagdny wwwgnignid
E Yuwwnwpqwsdh hwdwp gnowip' Ywdnyhu ubpyuywundd £ Jupnye hpwywuwgunn dwpdhu, wy-
wnhynpbu wowygnud £ gnpdh hwuqudwupubph pwgwhwjndwup W wyu,

2. ppwywjuwundwtu Juwuwlwp hGnbwupubpp denuynph Ynndhg Ywuubip, ywwnbwnwd
Juwup Ywdwynp hwwnngbiip Ywd ybpwgubip, ophuwy, dwpduwywbwnp wywhwuond k hw-
dwlunpnht oguwgnndt| wywhwwuwy, husny Ywufunud £ hp dnin wnlw vuywihu hhjwunnipjwu
thnfuwugnidp upwt, Ywd dwpduwywbwnp hwnngnd £ hp Ynndhg hwéwfunpnhtu thnfuwugywé
wju ubnwywpwyh pniddwu dwfuubipp, nph wnywjnyEjwu dwuhtu dhus ubinwlwu dwnwjniejniu
dwuwnnigbip sh hdwgt,

3. hpwywhiwfunnu Juwnwpbip wudtwywu Ywd punwubywu dwup hwuqudwupubph qnt-
gunhwniejwdp (hpwywfuwfunh Yuwd upw depdwynpubiph dwun hhqwunnieiniup W wu),

' St'u Wanarux A.E. Mpoctutyuma Kak coumanbHO-HEraTMBHOE ABNEHUE M ee OBLLECTBEHHAA OMAcHOCTb //AK-
TyaNibHble Npobnembl skoHOMUKK 1 npasa. 2012, Ne 1, kg 295:
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4. hpwwluwfunnd juwnwpbju wuswhwhwup Ynndhg, wjuhupt' dhtusl ynnuyniypjwdp gpwn-
bt wwhp wbwp b [pwgwé [hup wudh wwutuylig vwpht, vwlwju jpugwd sfhup wmwuunte
nwpht' wulwfu nnyd tpwuwybint dwdwuwlyhg,

5. hpwywhuwfunnd Yuwwnwnpbip hnph Yung Ywd dhusk d6Yy nmwpbywu Gpbluw niubignn Yung
Ynndhg:

Optuugpph hnnwd 33-h 2-pn dwup uwhdwuntd E, np optitunpnipjwdp Yupnn tu bwjuwnbu-
4t bwlb Jupswlwu ppwywuwfundwu hwdwp ywnwufuwuwnynyeinup dendwgunn w) hwu-
gwdwupubip: Pwgh wyn, ynnuynipjwdp gpwnybint yepwpbnjw| gnpdh ywpnype hpwlwuwgunn
dwpdhup npwbiu dEndwgnighs Ywpnn £ nhnb| bwl optupny suwfuwwnbiujwd hwuqwdwupubin,
huswbu ophtuwy’ wudh hwodwunwdnye)niup:

Npwbiu dwupwgunn hwuqwdwup Ywpnn Gu nhnwnpyyb.

1. ppwywfuwfuinnd Yuwwnpbp twfuypund hwugwgnpdnypintt uwwnwpwd wudh Ynndhg,
wjuhupt' ynnuynipywdp gpunynud £ wugjuinud Yuwnwpywsd hwugwuph hwdwp nuwndwsdnipyniu
ntubignn wuan,

2. wuswihwhwuht ppwywfuwfundwu dby ubpgpwybip, wjupupt' wynnuynipjudp gpunybintu
pungpyynud £ tmwuune tnwpblwu snwipdwd wud, pun npnd’ whunp £ pugwyw)tu <wjwunwup
Lwupwwbinniejwu ppiwywu optiuugpph 261-pn L 262-pn. hnnywdutipny twjuwwmbiujwsd hwu-
gwanpdnipniuutiph hwwnywuppubipp,

3. ppwlwfuwfunnudp fudph’ mwutuybg nwppht pugwsd Gpynt ud wybih Shghlwlwu denunt-
Uwl wudwug Ynndhg Ywwwpydbip, pun npnud® Yupdnwd Gup, np fundpp wnbw Yihup, Geb Gpyne
Ywd wybiih wudhup Yéwph nhdwg dwwnnigbtu ubnwywu punyph Swnwjnigjniuutip:

Wuwhuny, wynnuyniejwdp qpwnybint ytpwpbipjw; gnpdtipny npwbiv wwywgnygubip wbwp L
nhwnwplyybu wju hwunwlwu nydjwjubpp, npnug hhdwt ypw hwdwwwwnwufuwt Jupswlwu
dwpdhup hwunwuwnnid £ upswlwu ppwywuwfundwt wnfwnigjniup wd pugwwjniejnt-
up, nyjw| wudh denwynpnipinttt wju Yuwwnwpbiine dto b gnpdh dhown nddwt hwdwnp tpw-
uwynipynu niubignn wy hwuqwdwupubp: Loqwsd gnpdtipnd’ dbp Ynndhg ubplyujugwd
wnwownynipniuubph wpwdwpwuniejwdp, npwbu wwwgnigdwu Bupwlw hwugwdwupubp'
wbwp £ wwpqybu nbwph wnlwnipniup, uwwpnnh' opbupny uwhdwuywd wmwphph hwuwd
(hubip L dbnuniuwynieyniup, dbnph W bywwwyh wnfwjnyeintup, ubinwlwu dwnwjniejniuutiph
nhdwg Yéwpdwt vwutwlywu hwdwédwjunyeniup, Jupswlywt ywunwufuwtwwnynie)niup dwu-
pwgunn b dtndwgunn hwugqwdwupubipp:

Annotation: The article is devoted to proofs and circle of evidence in prostitution cases in the Republic
of Armenia. It is determined the specifics of the circumstances be proved in cases of engaging in
prostitution on the basis of the legislative changes proposed by the author.

AHHomayus: Ctatba nocealleHa npobnemam AokasaTtenbCcTB U NpeaMeTa AoKasblBaHWA MO fenam o
3aHATUM npocTuTyumeil B Pecnybnuke Apmenua. Onpepensetca cneumdpuka obcToATeENnbCTB, nogne-
HalLMX [OKasblBaHWIO MO [ienam O 3aHATUM MPOCTUTYLMEN HAa OCHOBE 3aKOHOAATENbHbIX U3MEHEHWIA,
npegnaraembix aBTOPOM.

<hdtwpwnbp' wynnuyniejwdp qpunyblp, Jwpswlywu ppwjwiuwfunnd, wwwgnygubp, www-
gnigdwt Gupwyw hwugqwdwupubin:
Keywords: prostitution, administrative offence, evidences, facts to prove.

Knrouesbie cnosa: npocTuTyuua; agMUHUCTPATUBHOE MNpaBOHapYyLUEHWE; foKa3aTenbcTBa; 0b6CToA-
TeNbCTBa, NofJiexallme AoKa3bIBaHUIO.
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NNrASNYU UU3SU
MY nuipwpuwgnpyuwt hwdwuwpwih I<h wpnwpwnwynyaywb
funphpnwlwi, wywq ghywzhuuwgpnn

RUBTSOVA MAYA
Adviser of Justice of the University of the Prosecutor's Office of the Russian Federation
Scientific Research Institute, Senior Researcher

PYBLLOBA MAiAf
Cosemtuk tocmuyuu HUW Ynusepcumema npokypamypsi PP,
cmapwuli HayyHbIld compyOHUK

NNrULUSULP YUCSLNRE3NRLPS ULSUNP UNOrhLh UMPSUKULUUL LR PE.
THUSUhURU4UL-JErucvunMTuuwuL uumeus:

THE PROBLEM OF ILLEGAL EXPORT OF TIMBER FROM THE RUSSIAN FEDERATION:
PROSECUTOR-SUPERYVISORY ASPECT"

MPOBJIEMA HE3AKOHHOIO BbIBO3A JIECA U3 POCCUIACKOi EEPALLUM:
NMPOKYPOPCKO-HAJ3OPHbIN ACMNEKT"

[Mpobnembl coxpaHeHUA 1 UCMONb30BaHWA IECOB CTaHOBATCA BCe bonee cnoMHbIMU. 3a MHOTOBEKO-
Byto uctoputo Poccum B cTpaHe HakonneH oratblii onbIT U BblipaboTaHbl camobbITHblE MOAXOAbI K
yNpaBneHnto 1ecamn B YCNOBUAX PasfinyHbIx POpM COBCTBEHHOCTM Ha fieca Mpy pasinyHbix dhopmax
COLLMaNbHO-3KOHOMMYECKUX OTHOLLEHWii. BmecTe ¢ Tem, B HOBbIX COLMaNbHO-3KOHOMUYECKMX YCNO-
BUAX, @ TaKKe B CBA3M C YBENNYEHNEM PUCKOB NPUPOLHbIX M TEXHOrE€HHbIX KatacTpod, CyLLEeCTBYOLL e
NOAXOMbI K JIECOYMPABNEHUNIO TPEOYIOT N3MEHeHA'.

B HacToALlee Bpema Ha cuTyauuto B necHom Komnnekce Poccuun, KOTopblil ABnAeTcA NPUPOLAHbIM
LOCTOAHWEM CTpaHbl, UMEIOLLIUM TakMe rnobanbHoe 3KONOrMyeckoe 3HauyeHue, Tak Kak B Poccuiickoid
depepauumn pacnonoxeHa nATas 4yacTb BCEX N1eCOB MnaHeTbl, obpaTun ocoboe BHUMaHUe [pe3npeHT
Poccun Bnagumup MyTtuH. Mo cnoBam rnaebl rocyfapctsa, Ha pybeke BEKOB OT€YECTBEHHOE feCHOoe
X03AicTBO thaKTMuyeckn okasanock B ynapke: B 1990-x ropax gonsa Poccun B MMpoBoii TOprosiie NecHoi
npopykuueit cokpatunacb ¢ 18% fo 2% B BUAY TOro, 4TO «NMOBCEMECTHOI NPaKTUKOI CTanu Tak Hasbl-
BaeMble cepble CXeMbl BbIENEHNA NECHbIX Y4aCTKOB, HY WU BOODLLE, KyNbHMYECTBO MPOLBETANO TakK,
Kak HUKOra, pacxuLleHune NpocTo 3allKanvBano, MPoLBETaNU XMLLHUYECKUE, HeNeranbHble BbIPyOKM».
Co cTopoHbI rocygapctsa NpeanpuHUManiCb NoMbITKM HaBecTW NopAnok, K npumepy, B 2006 ropy
6bina nposegeHa KopeHHaa pedopma B 3Toli ccpepe, BBefleH B felicTBME HOBbIN JlecHol Koaekc, B
pamKkax KOTOpOro MOJHOMOYMA MO PacrnopAMEHUIO NecHbIMK pecypcamu bbinn 3aKpenneHbl 3a permo-
Hamn P®, npaBa Ha ux Kcnonb3oBaHWe CTann pacnpenenATbCA Ha ayKLMoHax, a 0bA3aHHOCTM Mo 3a-

* nnwidp ubpyuwjwgyb £ 05.05.2021, gpwiunuyb £ 26.05.2021, punniuygbi b nwwagpnyejwu 24.12.2021:
* The article was presented 05.05.2021, was rewiewed 26.05.2021, was accepted to publication 24.12.2021.

* Cratba npegctaBneHa 05.05.2021, peuensumposaHa 26.05.2021, npuHaTa B neyatb 24.12.2021.

! Pacnopsamenue Mpasutenbctea PP ot 26.09.2013 N2 1724-p «06 yTBep#aeHun OCHOB rocyfapcTBEHHO Mo-
NMMTUKKM B 0OMacTu UCNonb30BaHWA, OXpaHbl, 3alLMTbl U BOCMPOM3BOACTBA NlecoB B Poccuiickoil ®Pepepauun Ha
nepuvog no 2030 ropa».
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LMTE M BOCMPOM3BOACTBY 1€COB OblAN BO3NOMEHbI HAa apeHAATOPOB JIECHbIX Y4acTKoB'. BonbLuoii
CMpOC Ha ApPEeBECUHY Ha BHELLHEM PbIHKE ABNAETCA OfHUM U3 (haKTOPOB, CMIOCODCTBYHOLLMX LLMPOKOIA
pacnpocTpaHeHHOCTH He3aKoHHbIX pybok, 06opoTa, aKCnopTa HE3aKOHHO 3aroTOBEHHON ApPEeBECHHbI.
Takaa ppeBecuHa peannsyeTca No HU3KUM LieHam, 4To 0byCNnoBNEHO MEeHbLUMMM 3aTpaTamMu Ha ee [0-
Obl4y MO CpaBHEHMIO C NeranbHbIM CEKTOPOM 1eco3aroToBok. [1py aTom chmKcupytoTca oTpuLaTenbHble
nokasatenu BbIABNEHWA WL, COBEPLUMBLUMX NpecTynneHune B cdepe necononb3oBaHna. B ocHoBHOM
3TO KPUMUHaNbHblE AeAHWA, CBA3aHHbIe C HE3aKOHHbIM 3aBnafieHNeM NpUPOLHbIMUA pecypcamu. ITO
Takue coCTaBbl MPECTYMNEHNI, KaKk «He3aKOHHasA 0X0Ta», «HEe3aKOHHaA pybKa NecHbIX HacamaeHWit»,
«YHUYTOMEHWE UNN NOBPEXAEHNE NECHbIX HacamaeHui». [pu aTom necHoe bpakoHbEPCTBO Cpeam 3a-
PErncTpMpoBaHHbIX MpecTynneHnii 3aHumaeT nepeoe mecto. Ho B Lenom B obLueil cTpykType aKono-
rMYeCKoi NpecTynHocTn 60MbLLOI YAeNbHbI BEC 3aHUMAtOT NPeCTynneHua, CBA3aHHble C HE3aKOHHO
pybKOI1 NecHbIX HacamAeHWil. DTN cocTaBbl NPECTYMNEHNI OTHOCATCA K KOMNETEHL MU OpraHoOB BHYT-
peHHuX aen, Tem He meHee CnefcTBEHHbI KoMuTeT Poccum paccnepyer yronoBHble fena B OTHOLLEHUN
OOMKHOCTHBIX UL, Pa3/IM4YHOrO YPOBHA, KOTOpble coBepLuatoT nojobHble NpoTMBONpPaBHbIE AEAHUA.
Wx peiAicTBMA HapAAdy C BbllLeyKa3aHHbIMKU cocTaBaMy NPECTYMNAeHnii 3a4acTyto KBanmuLmpyroTca no
APYrum cTaTbam YronosHoro kogekca Poccuiickoih Pepepauum, B TOM YKCNE Kak LONMHOCTHbIE U KOp-
pynunoHHble npectynneHna. Cpean 3aperncTpupoBaHHbIX NPECTYNNEHN B cchepe IKONOrMm He3aKkoH-
HaA BbIpybKa NecHbIX HacamaeHuii - necHoe 6pakoOHbEPCTBO - 3aHUMaeT nepBoe MecTo. Takaa paboTta
BbinonHaetca CK Poccun B TecHom B3aumopeiicTBum ¢ onepatuBHbIMu nogpasgenenmamu MBJ, Poc-
CUW, MPOKYpaTypoii N KOHTponupytoLLmmu opraHamu?®. B Poccimn ocHoBHOI yLepb HaHOCAT Hepauyvo-
HaNbHble BbIpybKM M noxapbl, Ha KoTopble npuxoautca 3,3% u 4,8% n3 10% omuaaemoro cHuxeHua
LeHHocTu necos cTpaHbl Yepe3 30 neT. DKCTEHCUBHbIE xapakTep Neco3aroToBOK, HeneraiabHble M
CM/OLLHble BbIPYOKW, HU3KMIA KOHTPONb 3@ NECOBOCCTaHOBNEHWEM — BCE 3TO paspyLuaeT cpepoobpa-
3YHOLLYIO LLeHHOCTb NecoB. [noLwaab NecHbix Noxapos CTPEMUTENbHO pacTeT B nocnegHue rogpl. Ha
tore Cnbupu n NanbHero Boctoka nepuop, noBTtopaemoctu noxapos MeHee 25 net; B cocepHem Kutae
— 6onee 400 net. [lna BocctaHoBneHus bopeanbHbix necos Tpebyetca no 80 net, 4TO HEOCYLLECTBUMO
NpW yBENNYEHNI OXBAYEHHDIX NMOM}apamu TeppuTopuit®. YpoBeHb KpuMmHanusaumum B cdepe 3arotoBok
M 3KCnopTa fleca BeCbMa BbICOK. JIaTEHTHOCTb 3KCMOpPTa HE3aKOHHO 3aroTOBJEHHOW APEeBECUHbl Mo
pa3HbIM oueHKam goxopmut fo 70-90% Bcero akcnopta aTux ToBapoB*. HesakoHHble BbIpYOKU 1 IKC-
MopT Neca CONpPOBOMAAIOTCA COBEPLUEHNEM PAAA Pa3fMyHbIX NpPaBOHapyLUeHWil B cpepe IKOHOMUKM.
OpraHamun npokypaTtypbl 0coboe BHUMaHWe YAenanocb Bonpocam 3akOHHOCTU obopoTa necomartepua-
OB, 3aLLMTbI IECOB OT MOMapPOB, YTO MOCNYMMUI0 OCHOBaHWEM CYUTaTb JaHHOE HanpaBleHne Haa3opa
OJHVM 13 MPUOPUTETHbIX.

B cootsetctBuM C yKkasaHuem [eHnporypaTypbl PP ot 11.05.2011 N2 127/7 «O6 ycunenun npoky-
POPCKOro Haj3opa 3a UCMONHEHNEM 3aKoHOAaTeNbCTBa B cdhepe oxpaHbl 1€COB OT MOMKapPOB» MPOKY-
popbl JOMKHbI obecneynTb [eiCTBEHHDbI NPOKYPOPCKMIA Haf30p 3a UCMONHEHMEM 3aKOHOaTeNbCTBa
B chepe oxpaHbl NECOB OT Moxapos hefepanbHbIMU OpraHamy, opraHamu rocyapCTBeHHOI BnacTu,
MECTHOro camoyrnpas/eHUs, Necononb30oBaTeNAMU; YCUAUTb HAA30pP 3a UCMOMHEHMEM 3aKOHOJaTeNb-
cTBa B cpepe oxpaHbl NIECOB OT NOMapoB AMPEKLUAMMN (afMUHUCTPaLMAMM) 0cOBO OXxpaHAEeMbIX Npu-

! https://tass.ru/ekonomika/95876857utm_source=yxnews&utm_medium=desktop (aarta obpay.: 01.10.2020).
2 https://rg.ru/2020/09/27/aleksandr-bastrykin-ugolovniki-i-vziatochniki-otvechaiut-po-zakonu.html ([ata o6pa-
wenua: 07.10.2020).

3 https://www.kommersant.ru/doc/4449947?from=doc_vrez (nata obpawenus: 01.10.2020).

* http://mkkprf.ru/12942-rossiya-dolzhna-ostavatsya-mirovoy-lesnoy-derzhavoy.html (gata o6pati.: 18.04.2016).
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POAHbIX TeppuUTOpUii hesepanbHOro 3HaYeHNs; He3ameanMTeNbHO CpeACcTBaMu NMPOKYPOPCKOro pearu-
pOBaHWA npecekaTb He3aKOHHble AelicTBuUA (be3aelicTBUE) LOMKHOCTHbBIX UL, OPraHoB BlacTu, MecT-
Horo camoynpasneHus. [Tpy npoBepKax UCMONHEHWA NECHOTO 3aKOHOAATENbCTBA COCPELOTOUUTD YCU-
NA Ha BOMpOcax oxpaHbl IECOB OT NMOXapoB, HE3aKOHHOIO UCMONb30BaHWA NIECHbIX PECYPCOB U 3eMerb
necHoro coHpa. B obasatenbHom nopsagke nposepATb cobntofieHne TpeboBaHuii 3aKkoHa, 0b6A3bIBato-
LLMX NMPOBOAUTL MHBEHTAPU3ALMIO IECOB, MOCTAHOBKY 3EMeNb IeCHOro POHAA Ha KafacTpoBblii yyerT,
MEpOMNpPUATUA MO NECOBOCCTAHOBNEHWIO, a TaKKe AOCTOBEPHOCTb MpeAcTaBAAeMoii opraHamMmu Bnactu
CTaTUCTMYECKON oT4yeTHOCTU. PelumtenbHo npecekaTb pakTbl HE3aKOHHOrO PacMOPAMEHWA necamu
(n.3.16)". Takum 0bpa3om, B HacToALLLEE BPEMA HaNaxeH MEXaHU3M NMPOKYPOPCKOro Haf3opa 3a Ucnon-
HEHWEM 3aKOHOfJATeNbCTBa B chepe OXpaHbl JIECOB OT MOXapoB, B pamkax KOTOPOro B LENAX rpe-
AOTBpaLLEHNA U NpeceyeHnsa NpaBoOHapyLLUEHWIT NPOKYpoOpaMn akTUBHO UCMOMNb3YOTCA NpefoCcTaBeH-
Hble MOIHOMOYUA, a NpakTUKa Haj30pa aHanU3NpPYeTCA Y COBEPLLEHCTBYETCA C Y4ETOM roCyapCTBEH-
HbIX 3a[,a4, SKONOrMYECKOIA CUTyaLMM N U3MEHEHNi 3akoHoaaTenbcTea. [1pu aToM 3HauNTENbHOE KONK-
4eCcTBO HapyLUeHUii 3aKOHOB BbIABNAETCA MPU: HEUCMONHEHNN OpraHamM MECTHOrO CamoyrpaBieHuA
MONHOMOYMIA Mo obecneyeHnto roTOBHOCTU K NOapoornacHOMY Mepuofy HaceneHHbIX MyHKTOB, Nof-
BEP}KEHHbIX YrPO3€e NIECHbIX NOKapoB (HEMPUHATUE MeP MO NPUBEAEHNUIO MPOTUBOMOKAPHbIX Pa3pbiBOB
HOpPMaTUBHbIM TpeboBaHWAM, OTCYTCTBME HEOOXOAMMOro KOMMYECTBA UCTOYHUKOB HapyMHOMo MpoTu-
BOMOMapPHOro BOJOCHAOMEHNA U Ap.); HEUCMONHEHUN YONTHOMOYEHHBIMIU OpraHamm, X03ANCTBYHOLLM-
MK cybbekTamn 06A3aHHOCTM MO UCTONHEHMIO HOPMATUBHbIX TpeboBaHUii B HaCTW NpoBEfEeHNA Mepo-
NPUATUIA NO NPOCPUNAKTUKE U TYLLEHWIO IECHBIX NOMapOoB; 3axJaMIeHNN XO3AWCTBYIOLLMMM CyObeKTa-
MU NIECHbIX Y4aCTKOB NMOpPy6OYHbIMM OCTaTKamm, OTXOAAaMU NMPOU3BOACTBA U NOTPebNeHNA; HENPUHATUN
necononb3oBaTeNAaMU Mep K pa3paboTke NPOEKTOB OCBOEHUA NecoB U Ap?. B uenax obecneyeHna Haa-
nexalleil opraHv3aumm opraHamu npokypatypbl Poccuiickoit dPefepaunm Hap3opa 3a UCNONHEHWEM
NPaBOOXPaHUTENbHbIMW OpPraHaMi 3aKOHOB B YaCTW MpeaynperAeHna, BbIABNEHNA, PaCKPbITWA U pac-
cnefoBaHWA NPecTynneHunii B paccMaTpuBaemoii cpepe nsgaHo ykasaHue ['eHnpokypatypbl Poccun ot
09.06.2014 N= 307/36 «O6 ycuneHnn npoKypopcKOro Haa3opa 3a MCMONHEHWEM 3aKOHOB Mpu npe-
AynpexaeHun, BbIABNEHUN, PaCKPbITUN W paccnefoBaHnn NPecTynieHnii B chepe Necononb3oBaHnA»,
KOTOpbIM Heobxoaumo obecneunTb appeKTUBHbI U AeiiCTBEHHbI Haf30p 3a UCMONHEHNEM 3aKOHOB
NpaBOOXPaHUTENbHbIMW OpraHamn B 4acTu NpeaynpexaeHua, BbIABNEHWA, PacKpbITUA U pacciefoBa-
HUA NpecTynneHuii B cchepe necononb3osanma (n.1.1.).

OpraHamu npokypatypbl Ha MOCTOAHHOW OCHOBE OCYLLIECTBIAETCA HaA30p 3@ UCMONHEHNEM 3aKOHO-
patenbcTea o necononb3oBaHun. Tonbko ¢ Havana 2020 roga npokypopbl npecexknmn cebile 28 Tbic.
HapyLUeHuni1 necHoro 3akoHopatenbcTBa. oyt 700 yronoBHbix gen Bo3by#aeHO No utoram maclutab-
HbIX MPOKYPOPCKMX NPOBEPOK B chepe OxpaHbl NecoB, NPOBEAEHHbIX Mo nopy4yeHuto [eHnpokypopa
Poccwiickoii Pepepaunn Uropa KpacHoBa. K agMMHUCTpaTUBHON M AUCLUMMIMHAPHON OTBETCTBEH-
HOCTU npuBaeyeHo 6,5 Tbic. nuu. [lna ycTpaHeHua HapylueHwii BHecnu 7,8 Tbic. npefcrasBaeHuii Ha
He3aKOHHble NpaBOBble aKTbl, NpuHecny bonee 1 Tbic. NPoTeCTOB, HanpasuUIn B CyAbl 2 TbIC. UCKOB W
3aABneHnit. [IpoKkypopbl BbIABAANN HE3aKOHHbIE PYOKU Neca Noj, BUAOM CaHUTapHO-034,0POBUTENbHbIX
W NecoBOCCTaHOBUTENbHbIX MEPOMPUATUIA, Npecekanu HeneranbHblii 060POT APEBECHHbI U ee BbIBO3
3a rpaHuuy no danbluMBbIM JOKYMeHTaM. Take NpuHATble Mepbl MOCNOCOOCTBOBANN MOBbILLEHMNIO

N
I

" Mpukas ennpokypatypbl Poccum ot 01.04.2014 Ne 165 «O6 opraHusaummu npoKypopcKoro Hajsopa 3a Mc-
MONHEHNEM 3aKOHOB 06 OXpaHe OKpYyMatoLLLeil Cpefbl v NMPUPOJONONb30BaHNN.

2 http://www.prockomi.ru/explain/prokuror-razyasnyaet.php?ELEMENT_ID=8969  ([ata  obpalieHua:
01.10.2020).
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onepaTVBHOCTM TYLLEHWA NECHbIX MOMapoB MO CPaBHEHWIO C NOKasaTenAMM aHanorMyHoro nepuopa
npowunoro roga. C y4yeTom akTyanbHOCTV BONPOCOB fiekpUMMUHaNu3aLmm necHoii otpacnu [eHepanbHaa
npokypatypa Poccuiickoii ®Pepepaumn nopyymna npokypopam cybbekToB MPUHATb JOMNONHUTENbHbIE
Mepbl NO aKTUBMU3ALMMU Ha30pa Ha LlaHHOM HanpasneHun'. B xofie NpoKypopcKux NPOBEPOK BbIABNAIOTCA
thaKTbl HE3aKOHHOIO NEPEMELLLEHNA iecoMaTepranos (B TOM YMUCIE COMpAKEHHbIE C HELOCTOBEPHbIM AeKna-
pypoBaH1em, Heob0CHOBaHHbIM MOMYYEHWEM NIbroT MO YrnaTe TaMOKEHHbIX MnaTeeit), HEeMonHOTbI TaMo-
}EHHOrO KOHTPONA, 3aHWMEHUA TaMOKEHHOW CTOMMOCTY NlecoMaTepyaioB, YCTaHOBNEHbI HapyLLEHUA NOpPAL-
Ka Bbliayy domTocaHUTapHbIX CEPTUCOMKATOB Ha SKCMOpTUPYeMble necoMmatepuanbl. Bmecte ¢ Tem, coxpa-
HAETCA aKTyalbHOCTb Npobnembl HE3aKOHHOTO BbiBO3a ApeBecuHbl. Mepbl Mo NpoTUBOAENCTBUIO AaH-
HOMy ABNEHWIO ABHO HepocTaTouHbI. [1pn aTom 3a4acTyto 63 AONKHOro BHUMaHWA TaMOMEHHbIX Opra-
HOB OCTaroTCA (PaKTbl HEAOCTOBEPHOIO AeKNapupoBaHnA, HEBO3BPALLLEHWNA BaNFOTHOW BbIPYYKM 3@ NOC-
TaBNEHHble NnecomaTepuanbl U Apyrve HapylleHua 3akoHa. KpaiiHe HeypoBNeTBOPUTENbHBIM ABNAETCA
COCTOAHWE PacKpbITUA U paccnefoBaHWA YroNOBHbIX Aen, BO3byMAeHHbIX N0 pakTam HE3aKOHHbIX py-
OOK M YHUHYTOMEHWA NECHbIX HacamaeHnii. bonbLUIMHCTBO M3 HUX NpUOCTaHaBNIMBAETCA B CBA3M C HeyC-
TaHOB/IEHWEM BUHOBHbIX /UL, @ BMNOCNEACTBUU MpeKpallaeTca 3a UcTeyeHnem cpoka gasHoctu. [lo
cyfa JoX0oAuT TONbKO TPeTb fen no nopybkam u He bonee 5 % no yHnyToMeHuto neca orHem. Tpebyet
COBEPLUEHCTBOBaHMA paboTa No Bo3meLLeHuto yepba, NpuYnHEHHOro npectynieHmamu. 3a nontopa
roga oH npesbicun 27 mapg. pybd., a obecneyeHo k B3bickaHuto nuwb 650 maH. pyb. (2,4%). B necHoit
OTpacnu CyLLLeCTBYIOT CUCTEMHble NPobnemMbl, KOTOpble NPENATCTBYIOT NOBbILLEHNO 3PEKTUBHOCTM
MCNONb30BaHMA, OXpaHbl, 3alUTbl U BOCNPOW3BOACTBA /IECOB, YNYYLLUEHWUIO WUX KayecTBa W MpPOAYK-
TUBHOCTW, COXPaHEHUIO SKONOrNYEeCKNUX PYHKLMI NeCHbIX HacamaeHnin u buonormyeckoro pasHoobpa-
3uA. [pakTnka Hap30pHOI [EeATeNbHOCTU CBUAETENbCTBYHOT O TOM, Y4TO B OONbLUMHCTBE PErMOHOB
opraHamy UCMONHUTENbHOW BRacTU He obecneyeHa akTyaNbHOCTb W JOCTOBEPHOCTb MHAOpMaLLUK O
KONMYECTBEHHOM U Ka4yecTBEHHOM COCTaBe M COCTOAHMM necoB. HecMOTpA Ha NONoOMUTENbHYHO AUHa-
MWKy OCYLLECTBNEHWNA roCyAapCTBEHHOrO0 KafacTpoBOro yyeta rpaHul, NECHUYECTB, B OTAENbHbIX pe-
rMoOHax OTMEYalTCA HU3KME TeMrbl JaHHOW paboTbl. Hapapy c 3TMM He Bcemu opraHamu rocy-
LapcTBeHHO BnacTn cybbekToB Poccuiickoii Pepepaunm obecneyeHbl CBOEBPEMEHHAA U KavyecTBeH-
HaA pa3paboTka v yTBEpPHAEHNE JOKYMEHTOB IECHOMO NNaHNPOBaHUA. 3HauYnTENbHbII yepb necHomy
XO3ANCTBY NMPUYMHAETCA He3aKOHHbIMM pybkamu. [Npu atom poctoBepHas MHdopmauma 06 obbemax
HE3aKOHHO 3aroTOBNIEHHON APEBECUHbI OTCYTCTBYET. K Npumepy, peLueHnamMu CyJoB MO UCKaM NPOKy-
paTypbl ApXxaHrenbCKoil obnactu pacToprHyTbl [LOrOBOPbl apeHfbl IECHbIX Y4aCTKOB, 3aKNOYEHHble
pernoHanbHbIM NPaBUTENBCTBOM C XO3ANCTBYHOLLMMM CYObEKTaMU MO CHUMEHHbIM CTaBKaM apeH[HOM
nnatbl MO, BUAOM peanunsalin cornallieHnii o B3aumMopeicTBum, NpeaycMaTpmBatoLLLMX NbroTHbIN Mo-
PAQOK OCyLLLeCTBNeHUA neco3arotoBok. B obnactHoii 6ropxet BosspatyeHo 20,8 mnH. pybneii. OTpens-
HOe BHMMaHWe NPOKYpPOpbl YAENAOT obecrneyeHnto 3aKOHHOCTW MpU peanv3auuy NPUOPUTETHBIX WH-
BECTULMOHHbIX NPOEKTOB B 0bnacTu ocBoeHuA necos. [1poBefeHHbIMM NpoBEPKaMK BCKPbITbI Clyvamn
OTCTaBaHMA MHBECTOPOB OT MOKBapTalbHbIX rpachMKoB peanun3saLmn NpPoeKToB, HEMOMHOE UCMONHEHNE
MMM NPUHATBIX Ha ceba 0b6A3aTenbCTB NPU OTCYTCTBUM JOMKHOINO KOHTPONA CO CTOPOHbI 3aUHTEPECO-
BaHHbIX opraHoB (pecnybnuku Kapenua, Komu, KpacHosapckuii, XabapoBckuii kpaa, Amypckasa, Bono-
roackas, Kanysckana, Kuposckaa, CmoneHckan, PasaHckas obnactu). K npumepy, no matepvanam npo-
Bepku ['eHepanbHoii NpokypaTypbl Poccuiickoii depepaummn n Amypckoii bacceliHoBoii NpupoaooxpaH-
Holi NpoKypaTypbl BO30y¥AEHO U paccneayeTcsa YyrofloBHOe [eno B OTHOLLEeHUN bbIBLLErO NEPBOro 3a-
mectutens lNpepcepatens [pasutenbctBa XabapoBCKOro Kpas, Mpu NOMyCTUTENbLCTBE KOTOPOro AoMy-

! https://tass.ru/obschestvo/9294249 (pata obpaiierua: 01.10.2020).
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LeHo He3akoHHoe ucnonb3oBaHne 000 «Asuallec» necHbIX pecypcoB, BblAENEHHbIX 41A peanu3saum
MPUOPUTETHOTO MHBECTULIMOHHOIO MPOEKTa, B pe3ynbTaTe Yero rocyAapcTBy NpUYMHeH yiepb B pas-
mepe 6onee 9 mnpa. pybneii. HecMoTpA Ha NpuHUMaemMble Mepbl MO NPOTUBOAENCTBUIO KOHTpabaHa-
HOMY BbIBO3Y APEBECMHbI TPAHCMOPTHLIMU MPOKYpPOPamMmn BbIABNAIOTCA HapyLUEHWA B LEATENbHOCTM
TaMOMEHHbIX OPraHOB MO KOHTPOJIIO 3a SKCMOPTOM fleca U necomatepuanos. KayecTBo npoueccyanb-
HbIX MPOBEPOK MO-MPEKHEMY HE B MOMHOI Mepe OTBeYaeT NpeabABnAeMbIM TpeboBaHuam. B yacTHoc-
TW, NOYTW Kam[oe TpeTbe noctaHoBneHWe 06 oTKase B BO3DYMAEHNM YrONOBHOMO fiena, BbIHECEHHOE
opraHamu [03HaHWA, OTMEHEHO NMpoKypopamu. 1o ntoram coselaHma npu [eHepanbHOM NpoKypope
Poccuiickoii ®epepauun bbina paspaboTaHa «JOpOMHaA KapTa» MepPOnpUATWIA, HanpaBNeHHbIX Ha
YKpenieHve 3aKOHHOCTN B cpepe Necornonb30BaHnA U YCTPaHEHUN BbIABEHHbIX MPOKypopammn Hapy-
weHuit'. Mo MHeHwto cneumanuctos, Poccum HyKHbI HOBbIE MeCTKWe NpaBuna 1econob30BaHnA. YXon,
3a Necom JomeH ObiTb apheKTUBHBIM KanuTanosnoxeHmem. Heobxonmmo HanaguTb CUCTEMY yCTOM-
yusoro ynpasnernusa necamu. B 2019 ropy 6bino 3arotoBneHo 219 mnH ky6. M neca, U3 HUX Ha IKCMOPT
nowno 15,9 mnH. MMoka 3anpeT Ha BbIBO3 KpyraAKa He BCTYNUA B CUNY, HeneranbHblii BbIBO3 NPOAON-
maetca — B nepsom nonyroaun 2020 ropa BbIABNEHO OKONO 7 TbIC. ClyYyaeB HE3aKOHHOI pyOKu obLLmUMm
obbemom cBbliwwe 0,5 maH Kyb. M KybomeTpos, a yLuepb bropxeTy oueHeH B 3,9 mnppa pyb. lNocpymoii
MPUHAT B NEPBOM YTEHWUM 3aKOHOMPOEKT O eJMHOI rocyAapCTBEHHON MHOPMaLMOHHOI cucTeme yyeta
npesecuHbl u caenok ¢ Heid (JlecETAUC). Co3paHne cuctembl NpocnexnBaemMocT B eCHOI oTpacnu,
BO3MOMHO, MOMOMET NOKOHYNTb C HE3aKOHHbIMU pybkamu neca. [pepnonaraetca Becb 060poT Apese-
CMHbI COMPOBOMAATL 3NEKTPOHHOIN fokymeHTauuei>. C 1 anapa 2022 ropa 6ynet BBefeH NOMHbINA
3anpeT BbiBo3a M3 Poccun HeobpaboTtaHHbIX unu rpybo, Tonbko pnsa Bupa obpaboTaHHbIX necomare-
puanoB XBOWHbIX W LEHHbIX NUCTBEHHbIX nopog. OpraHam NpoKypaTypbl NPeACcTOMT OCYLLECTBAATb
HaA30p B YCNOBUAX MECTKOrO 3acnoHa 6eCKOHTPONbHOMY BbiBO3Y HeobpaboTaHHOI ApeBecuHbI, Kap-
AVMHaNbHO HOBbIX Moaxofax B bopbbe c He3akOHHOI BbipybKkoil. [laHHaA Tema elle akTyanbHa U Tem,
4TO, HEOBXOAMMO roCyAapCTBEHHOE LLeHTpanM3oBaHHOE ynpasfeHne necamn, oHo obecrneynBaeTt CoX-
paHeHWe X IKONOrMYECKOro 1 PeCypCHOro NoTeHuuana, pasyMHoe coyeTaHue cepepanbHbixX, pecry6-
NIMKAHCKUX N MECTHbIX MHTEPECOB, HE3aBMCUMO OT (POPM COBCTBEHHOCTW Ha NMPUPOAHbIE PECypChbl.
NecHbim Kopekcom Poccuiickoil depepaumn yctaHaBn1BatoTCA NapaMeTpbl U Npeaenbl feicTsua af-
MUHUCTPATUBHOIO 3aKOHOAATENbCTBA, 3aKOHOAATENbCTBA O MUBOTHOM MUpPE, 3EMENbHOr0 3aKoHoAa-
TenbCcTBa M TOMy nopobHoe. Bce 310 AOCTaTOYHO BamHO, Tak Kak B YCNOBUAX PbIHOYHOW 3KOHOMUKM
LenecoobpasHo M HeO6XOAMMO OTFPaHNYUTb pasNnyHble BUAbI OTHOLLEHWT - NeCHble U UMYLLLECTBEH-
Hble Apyr OT Aapyra, obecneynTb UX 3aKOHO[aTENbHOE PEeryiMpoBaHuWe B MHTepecax paLMoHaNbHOro
necononb3oBaHuA, obecneyeHnsa npas 1 cBobof, YenoBeka, obecrneveHna aKoNornyecknx TpeboBaHmii.
B cBA3m ¢ nepexoom cTpaHbl Ha HOBble (DOPMbI IKOHOMUYECKUX (PbIHOYHbIX) OTHOLLEHWIT KapauHanb-
HbIM 06pa3oM M3MeHMNacb HOPMaTUBHO - NpaBoBaA 6asa perynnpoBaHUA NEecHbIX OTHOLLEHWIA. M3me-
HUNacb CUCTEMA roCyJapCTBEHHOrO yNpaBieHna necamm, OpraHm3aLLua oxpaHbl 1eCOB OT CAMOBO/bHbIX
nopybok 1 noxapos., 3aLLuTa N1ecoB oT BpeauTeneil n bonesneii. [pu HOBbIX MexaHU3Max ynpaBneHua
W KOHTpONA 3a necamu, B Nepuog, pepopM1MpoBaHNA CUCTEMbI 1€COYCTPOICTBa, rae byayT YeTko pas-
rpaHnyeHbl nonHoMounA dpefiepanbHbIX, PermoHanbHbIX U MECTHbIX BnacTeil. Takxe npepnonaraeTca
nosABNeHNe HOBOrO NPaBOBOMO MHCTUTYTa aMUHUCTPATUBHOrO 06CNef0BaHNA NECHbIX y4acTKOB, BBe-
AeHNe QOMKHOCTU MaBHOro pefepanbHOro rocyapCTBEHHOrO 1ECHOMO HCMeKTopa no cybbekty dPe-
nepaumnn. lNnaHnpyetca 3anyctuTb dpepepanbHyo MHOPMALMOHHYIO CUCTEMY NIECHOrO Komrnekca. B

N
I

! https://genproc.gov.ru/smi/news/genproc/news-1701316/ ([arta obpawerua: 07.10.2020).
2 https://yandex.ru/turbo/ng.ru/s/economics/2020-12-17/1_8043_wood.html ([arta obpawenus: 01.03.2021).
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e,EI,VIHOl';'I CNUCTEME LO/IKEH NMPOU3BOONTBLCA YHET ApPEBECUHDBI U COENOK C Heil. DTo no3BonuT NNKBUON-
poBaTb naseiiku un CEpbl€ CXEMbI. I'Ipe,u,naraeTCH BBECTU UHCTUTYT aAMUHNUCTPATUBHOIO O6CJ'IeJJ,OBaHVIF|
JNIECHbIX Yy4aCTKOB, rge LWWMPOKO UCMOJb30BaTb OJ1A 3TUX LI,eJ'IeVI AUCTAHUMOHHbIE METOAbI 30HAWPOBAHUA
n 6ecnunoTHUKKN. Takke BBECTU I'IpaBOBOi/JI MHCTUTYT aAMUHUCTPATUBHOIO o6cne,u,osava JNIECHbIX
Y4aCTKOB. ﬂpw 9TOM [0 HbI LLNPOKO NMPUMEHATLCA NepefoBble, COBPEMEHHbIE AUCTAHLMOHHbIE METO-
Abl 30HOUPOBaHUA, 6ecnuNoTHblE NeTaTeNbHble annapatbl N 4pYyrme BO3MOKHOCTH.

Udipnthwghp' <nnqwdnid putwpyynd Bu Nnwwunwuh Ywouniginiuhg wuwmwnh wwophup
wpunwhwudwu, wumwnubph ywhwwunygjuwu b ogunwgnpddwl, wuwnwnogwnwagnpddwl ninp-
wnd opbiupubph Yuwuwwpdwtu nuwunwjuwquywu huynnnipjwt ppwwlwu punyph, wuwnw-
nwujnih 2powlwnniejwlu ophuwywuntejw, huswbiu bwlb opbuph fuwfunnwiutph hwjnuwpbp-
dwt b nwunwiuwquwi wpdwguwupdwu dhongubiph dGnuwplydwu hwnpgbipp:

Abstract: The article deals with the issues of illegal export of forest from the Russian Federation, the
problems of conservation and use of forests, the legal nature of the Prosecutor's supervision over
execution of laws in the sphere of forest management, the legality of timber trafficking, and identifying
violations of the law and measures of prosecutorial response.

<hduwpwnbp' wunwnh wwophup wpunwhwunw, nwwwluwqulwu huynnniegniu, wuwnwnog-
nwaghpddwl ophtwlwunteiniu, optiuunpnieiniu, hpwywlwu fuunhpubin, optuph fuwfunnidutbip,
nwwunwfuwqulwu wpdwqwupdwu dhongubip:

Keywords: illegal export of forest, prosecutor's supervision, the legality of forest use, legislation, legal
problems, violations of the law, measures of prosecutor's response.

KnroyeBbie cnosa: He3aKoHHbIIi BbIBO3 fleca, NPOKYPOPCKUIA Haf30p, 3aKOHHOCTb NIECOMONb30BaHuA,
3aKOHOJATENbCTBO, MPaBOBblE NPObNEMbI, HapyLLEHUA 3aKOHa, MePbI MPOKYPOPCKOro pearnpoBaHus.
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£rsuuuL PPUdNhLL B4 UrhubhuuLnNghU /7 CRIMINAL LAW AND
CRIMINOLOGY / ¥TOJIOBHOE NMPABO U KPUMUHOJIOTUA

thqur3us Lhutu

Gphwip wbpwlwh hwdwuwpwbp ppbwlwt ppwynitiph wdphnbp
wuwhpwbi,

<< Ybpwptitihs ppbwlwt nwypwpwih nwigpwynph oqbwlywi

EDIGARYAN LIANA
Post-graduate student of the Yerevan State University Department of Criminal Law,
Assistant of Judge of the RA Criminal Court of Appeal

EOUrAPAH JIMAHA
acnupaHm Kaghedps! y2on08Ho20 npasa EpesaHckozo zocyoapcmseHHo20
yHUBepcumema, NOMOUWHUK cyObu AnennAayuoHHo20 y20i108Ho20 cyda PA

NMUSdh LAUSUULE P UNULNYNRU L NPMBU MUShdL
MU3UULUHULNPEL QQUubLUNGLNN KpUL*

PROVIDING THE PURPOSES OF THE PUNISHMENT AS A GROUND FOR
NOT APPLYING THE CONDITIONAL PUNISHMENT*

OBECMNEYEHME LLENE HAKA3AHMA KAK OCHOBAHMUE [IJ1A1 YCNIOBHOIO
HEMNPUMEHEHUA HAKA3AHUA"

Muwwnhd vpwuwybip ppbwlwu gnpdtipny wpnwpwnwwnigjwtu hpwywuwgdwu Ywpunp W
wwwnwufuwtuwwnnt wwnppbiphg E: Nwwnp, opGuunph Ynndhg dGdwwbtiu ywplnpynid £ jnipwpwiu-
sinip nwpnid wudh uywwndwdp ywwnhd towuwybihu ppwhpwywywu unpdtipnd wdpwgpywd
ulygpniuputiph, hwwnwwbu' wpnwpnipjwu b Wwunwuluwuwwnyniejut wuhwnwwuwgdwu,
wwhwwunudp: << pptiwywu gnpdnn opbuugpph 70-pn hnnjwdény twfuwwnbiujwd ywwnhdp wwy-
dwuwywunpbu syhpwnbiint huunhwnnunt wyn uyqpniuputiph hpwagnpdnuwu wwwhnybint hwdwn
Ywplnp L gnpdniu dhong £: Lodwd hnndwdh hwdwdwju' beb nwuwpwup, Ywjwuph, wquwnw-
gnyiwu Ywd Yupguwwwhwlwu gnidwpunwynd wywhbine duny wwunhd tpwuwytiny, hwugnw k
hGwnuniejwu, np nwwnwwwpujwih ninnnudp htwpwynp £ wnwug wywwhdp Ypbing, wwyw Yupnn
E npnonud uwjwgub] win wwwunhdp ywjdwuwywunpbu syphpwntnt dwupu:

dbpngnjwihg hGunlnd £, np puuwpyynn huunpnnunh Yhpwndwu hhdpu £ wnwug wywunhd
Ypbint nwunwwwpunywih ninnybiint huwpwynpnigjwt dwuht nwwwpwuh hbwunyeniup, huy
wuwjdwup' Yujwuph, wquuwgpylwu Yuwd upguwwhwlwu gnidwpunwynd wwhbine duny
wwwndh bpwuwlyywsd |hubiint hwugqwdwupn:

Cwny £ ugki|, np ywwnhdp wwjdwuwlwunpbu syhpwnbint hhdpbipu hpwjwpwuwlywu gpwyw-
unpjwu db9 punpnaynud Gu wwppbp Yepw: Wuwbu, UL Ywunwindu winwhuhp £ hwdwpnid

* nnywdp ubpyuwywgyb £ 20.09.2021, gpwiunuyt £ 29.09.2021, punniuygbip b nmwwgpniyejwu 24.12.2021:
* The article was presented 20.09.2021, was reviewed 29.09.2021, was accepted to publication 24.12.2021.
* Cratba npepctasneHa 20.09.2021, peuersuposaHa 29.09.2021, npunaTa B neyatb 24.12.2021.
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hwugwagnpdnipjwu hwupwjht Jwunmwugwynpnipjwt punypeu nt wunhbwup, hwugwynph wudp,
dndwgunn b dwupwgunn hwuqwdwupubipp':

W.L.Swpwunyh Ywpdhpny, npwbiu wwnhdp ywjdwuwlwunptu syppwnbint hhdp, jnipwpwu-
sinip nbiwpnd Ywpnn £ hwdwpybp hwugwagnpdniejwu ny dbGé hwupwiht Junwugqwynpnigjuu b
hwugwup Yuwwwpwsd wudh ny bwlwu Junwuguynpnigjwu hwdwygnieniup?:

S.3nt.Unpnquunjwt wwwnhdp ywjdwuwlwunptbu syhpwntnt hhdp £ hwdwpnud hwugwgnp-
Snipjwl hwupwihtu Juwugwynpnigjwu punyph W wunhtwuh, hwugwup Yuwwnwpwsd wudh dw-
uhtu yyuwynn opahnpy W unipjtlynpy, wyn pYnwd’ wwwnhdp dbindwgunn b dwupwgunn hwuqw-
dwupubiph hwdwygnipjniup, npnug YGpndnipntup nwwnwpwuht pny| b nwhu wnwug tywuwy-
Jwd wwwnphdp Ypbint nwunwwwpujwih ninndwt dJwuptu Ggpuwhwugdwu qui:

Npn2 htinhuwyubph Ywpdhpny, wwuwhdp wwjdwuwlwunpbu syppwnbint hpdptu wjuwhuh
thwuwnwwu ndjwiutipt Gu, npnug hwdwygnieintup nwwnwpwuht pny| £ wwjhu wnwug wywunp-
dp nbw| Ypbint nwunwwwpnjuwih ninndwu dwuhtu Ggpwhwugnd juwwnwnpb) bW Ywufuwwnbub| hb-
wwquynud Ytipghuh hpwywhwwwnwy Juppwghdp®:

M. Jd.Udwlbwu uonwd E, np ywwnhdp wwjwuwlwunpbu syhpwntnt hpdph punpnodwt hwdwnp
wuhpwdtioun £ hwoyh wnub nwunwwwpujwih ninndwu niuwyniejwu b npw hwdwnp wuhpwdtion
wwjdwuubph wnlwyniejwu Jwupht yywinn hwuqudwupubipp®:

Jd.3ni. Ladwubdhuwih Ywpdhpny, wwwhdp wwjdwuwlwunpbu syhpwnbint dhwy hhdpu
wnwug ywwnhdp Ypbnt nuunwwwpujwih ninndwu dwupht nwunwpwuh Ggpwhwugnwu t: JYbp-
ohtuu wtiwp £ hhduyh hwugwgnpdnigjwt hwupwihtu yunwugwynpnigjwu punypeh b wunpbwuh,
hwugwup Ywwnwpwd wudh Ytpwpbipjw| ndjuiubph, ywunhdp dendwgunn b dwupwgunn hwu-
qudwupubiph quwhwwdwu Yypw®:

Npn2 hnhuwyubip puuwpyynn huunphunninp hhdp Gu hwdwpnd hwunmwlwu hwugqudwup-
ubipu nu wwydwuubpp, npnup wuhpwdbon Gu b pwdwpwp nwnwpwuh hwdwp' wnwug Wwwnhdp
nbiw| YpGint, pwjg thnpdwopowuh wwjdwutbpnd, wwwndh Yuwnmwpdwu uywntwhph wnwy ppbw-
Ywu ywunwufuwuwwnynigjwt twwwnwlubpht hwuubne yepwpbpjw) Ggpuhwugdwu qunt’:

Stunipjwu dby uaynwd £ wl, np npwbu ywwnhdp ywjdwuwywunptbu syhpwnbint unypwyw
hhdp wbwp £ nhunwpyt; hhduwlwu ywwndh Yhpwndwu wutwwwnwwhwpdwpnigniup' uyunp
niuGuwnyd npnawyh ywhwuoubiph whwwudwt wwjdwuubpnud ppwwt ywwnwufuwuwwmynt-
Rjwl Uwwwnwlubphu wnwug wwwnhdp Ypbnt hwuubnt huwpwynpnieniup®:

' St'u KoHpanos A.H. YcnoBHoe ocymaeHne n mexaHusmbl ero obecneyeHus: aBToped. GUC. ... KaHA. HOPUA.
Hayk. — KasaHb, 2000, k9 6:

2 St'u Tapacos A.H. YcnosHoe ocyxpaeHue no 3akoHogatensctay Poccuu. Cl16., 2004, by 74:

3 Sk'u Crporanosa T.H0. CropHbie BOMpoCb!, CBA3aHHbIE C OCHOBAHUEM MPUMEHEHUA YCIOBHOMO OCYMXAEHWA MO
YronosHomy kogekcy P®d // YronoBHo-ucnonHutenbHaa cuctema: npaBo, 3KkOHOMUKaA, ynpasnenune. 2009. - N2 1,
Lobtip 7-8:

* Sb'u lNyceittoB M.I". YcnoBHoe ocymaeHne 1 TEHAEHLMN B NPaKTUKE ero npumeHeHus (no matepuanav Pecny6-
nukn [arecTaH) : aBToped. OuC. ... KaHA. topuf. Hayk. - Maxaukana, 2003, Lty 7:

5> St'u CmaeBa P.B. MIHCTUTYT YCNOBHOMO OCYMXAEHUA B POCCUIACKOM YrONIOBHOM MPaBe, 3aKOHOJATENbCTBE U MpaK-
TUKE ero npuMeHeHuA: aBToped. JuC. ... KaHA. ropui. Hayk. — Uxesck, 2002, kg 8:

¢ St'u HemaHnexunH B.HO. HekoTopble npobnembl TEOPUM 1 NPaKTUKW YCIOBHOTO OCYMAEHUA B YrONOBHOM Mpase
Poccuu // MNpasosepenne. 2006. — Ne 4, bobip 146-147:

7 St'u Ninene A.A. Coumonormyeckne n NcMxonorMyeckme OCHOBbI yCoBHOro ocyxaenus // MNpasosegeHue. 1966.
- Ne 4, k9 122:

& Sk'u unyu wbinnud:
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Muwpqwpwubint hwdwp, et ubipyuwjwgywd wnbuwybnubphg npu £ wnwyb] hhduwynp,
wuhpwdbioin £ ubpyujwgub) «<hhdp» b «wyyujdwu» hwuljwgnieniuutiph unnigupwuntejwun:

®hipunthwnijwu wnbuwuyntuhg «<hhdp» hwulwgnieinut puwn Eniejwu unyuwunwd £ «wwun-
dwn» hwulwgnipjwu hGwn. wju punpnaynd £ npwbu npnawyh Gpunypubiph gninigjwu Uw-
fuwnpw) bW pugwunpnie)niu: buly «wwjdwup» nhunwpyynwd £ npwbiu hpbiu opowwwinnn tiplinye-
ubiph hwunbw Ywwu wpwwgninn Yuwnbgnphw, wnwug nph wyn Gpunyep gnintejntu niubuw skp
Ywpnn: b nwppbpnieniu ywwnbwnh, «wywdwup» duwynpnud § wju dhowydwjpp, npnwd dwignid
U qupqwunud Bu Ynuypbin Gplnypubipp Ywd gnpdpupwgutpp'’:

Jdbpnugjuih hwdwwntipunnud, << ppbwlwu gnpdnn optitugpph 70-pn hnnjwsh duwybpwnt-
dhg pfunw £, np ywuwnhdp ywyjdwuwlwunpbu syhpwnbint dhwy hhdpt wnwug wwuwnhdp Ynpbine
nwunwwwpwnjwih ninnybnt huwpwynpnipjwt dwuhtu nuwwnwpwup hGnbnyeniuu £ <Gnbwpwp,
dtq hwdwp punniubh sk htnhuwyubph wyu Ywpdhpp, np wpwpph b hwugwup Yuwwnwpwsd wudh
punypU nL hwupwiht ywnwuqwynpniejniup, ywwnhdp dtindwgunn U dwupwgunn hwuqwdwup-
ubipp wbiwp £ nhunnwpyb npwbu ywwnhdp ywjdwuwlwunptu syppwntiint hhdp: Pwut wju £, np
upywdubipp ny pE Wwwnhdp Wwdwuwlwunpbu syppwnbint hhdp Gu, wj| wynwhuh hhdptiph wn-
Yuwjnigjwu nGwpnd npwbu Updwd huunhwnunp Yhpwnbiine hwdwp hwoyh wnuynn hwuquw-
dwuputip, pwuh np npwup wybiih 2wwn ns el Wwnhdp ywjdwuwlywunpbu syhpwnbiint ywundwn
GU, wy wjuwhuh hwugqwdwupbp, npnup peny| GU wwhu hwugbnt nWnwwwpwjwh nindwu
huwpwynpniypjwu dwuhu hGwnluniejwu:

£ Jbnwpbly nwwnwpwup dh 2wpp npnanwiutpny wdpwanb £, np optiuunhpp wywwnhdp ww)-
dwuwywunpbu syppwntint hhdp £ hwdwpnud nwwnwpwuh hwdngwdnie)niup, np nuwnwwwp-
wnjwih nuinybp huwpwynp £ wnwug npnpwyh wwwndwwnbuwlubpp nbw) Ypbne: ULY wy npny-
dwdp << Ybnwpby nwunwpwut wpdwuwagnt) k, np « (...) wwwhdp Yupnn £ ywjdwuwywunpbu
syhpwnyb, tipt wnyw L nwwnwpwuh hwdnqywénieiniup, Junwhniypintut wnwug hpwlywu ww-
npd pwuwybne wdpwuwmwuywih ninndtine huwpwynpnigjwu Jwupt (...)»*

Uty wy npnpdwdp << Yénwpbly nwunwpwut Gyb  wiu gpwhwugqdwu, np nwwunwpwun,
Ywjwgubin denwnpwlwu nwwwdbhn, wdpwunwijwh tjuwndwdp Gywuwynwd £ ppGwywu
optuugpph 70-pn hnnqwénid pwpyywsd ywndwnbiuwlubphg (Ywjwup, wquwwgpynid, Yunp-
quwwhwywu gnidwpunwynud wwhbp) npuk dGYyp' uwhdwubing npw swihp, wjunthbnb, hwdng-
wé |hubny, np nwwnwwwpujwih ninnybp huwpwynp £ wnwug tpwtwlwsd wwnhdp thwuwnw-
gh Ypbnt' npnanud £ nuwnwwwpuywih ypw npnawyh wwpunwlwungeggniuubp nubing tpwuwyywsd
wwuwnhdp wwdwuwlwunpbu syhpwnt;®:

(atil <L ppGwlwu optuugpph 70-pn hnnwénid funuynwd £ dhwju nwunwwwpujwih ninndwu
dwuht, wjuniwdbuwjuhy, ytipngnpjwihg pwgh, << ybnwpby nwunwpwut hpwywghnpbu upnud k,
np << ppGwlwu optuugpph 70-pn hnnjwénd uwhdwuywd hpwywnpnypubipu wuhpwdbown k

' Sk'u dunocodpckmii cnosaps / Mog pea. U.T. dponosa. 4-e uzpa.-M.: Monutnsgar, 1981, by 445:

2 St'u << J6nwpbl nwwnwpwuh 2007 pwlwuh hnhubdpbph 26-h ghy 4R-192/07 npnonud, Yawn 4:

3 Sk'u << J6nwpbly nwwnwpwup wnyjw| nbwpnd ogunwgnpdt § «wnwug hpwlwt ywuinhd tpwuwytp»
Guwybpwnudp, husp, dbp Yupdhpnd, punnwbijh sk W sh pfunwd putwpyynn huunhwnnunph b << pphwluiu
optuugnph Ywpgwynpnudubph wpwdwpwunyeniupg, pwup np wwwnhdp ywjdwuwlwunptu syhpwntnt
nbwpnu ng ph sh Lpwuwyynd wwwnhd, wy| hwlywnwlp' nwwnwpwup vywuwyn £ ywwnhd b hbnn dhwju
npnonud £, pE wprynp nwnwwwpunjwip wbwunp £ Yph wpnbu huy tpwtwyjwd ywuinhdp:

* Sk'u, ophuwl' << Ybnwpbl nwwwpwuh 2008 pqwywuh untdptph 28-h phy U4L"2/0059/01/08 npn-
onudp, Ybwn 24:

5 St'u < J6nwpby nwwnwpwuh 2008 pwlwuh thtwnpduph 1-h phy 4P-01/08 npnanidp, Yt 4:
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dyuwpwub << ppbwywu optiuugpph 48-pn hnnywédh 2-pn dwuny wdpwgpywd wywwindh djniu
uwwuwwlubph hwdwwnbpuwnnd: Uy Yepwy' ywwnpdp ywjdwuwlwunptu syhpwnbint dwuhu
npnond Yuwjwgubiihu hpwywunt nwwwpwup jnipupwignip nbwpnid wbwnp £ puuwpyp vwb
wwwndh' unghwjwywu wpnwpniyejwu ybpwlwuqudwt b ywwndh Gupwplywsd wudh nipnygbint
uwwuwnwlubph hpwgdwu hwpgp':

Lwoyh wnubiny, np gwulwgwsd nbiwpnid ywwnhdp pwuwyynwd b h Yuwwp £ wdynwd opbiu-
pny uwhdwuywd npnawyh tywwmwyubipny, htimbwpwnp punniubih sk, np Wwwnhdp Wwjdwuw-
Ywunptu syppwnbip << ppGwlwu gnpdnn optuugpph 70-pn hnnwédh 1-hu dwup dLwybpwydwdp
Ywwynw £ dhwju hwugwup Yuwwnwpwd wudhtu ninnbint tywwnwyh hbn: Wu wnndny, hwdw-
Ywpodhp Gup <L pptiwwt unp optitugpph 84-pn hnnywsh 1-hu dwuph duwybpwdwup, nph hw-
dwdwju' b nwwnwpwup hwugwup Yuwnwpwsd wudh tundwdp ywnhd Upwuwlbihu hwugnud
E hGuinlinyejwt, np wwwndh bwywwnwyubiph hpwywuwgnudp huwpwynp £ wnwug wywwnhdp Ypbint,
www Ywpnn & npnond Yuwjwgubip wyn ywwnhdp ywjdwuwlwunpbu syhpwnbiine dwuhu:

Uwutwghnmwwu gpulywuniypjwu dbe ywwndh twywwnwyubiph hwulwgniejwu W npwug npn-
owyh wnbuwlubpp twhiwwnbudwu twywwnwlwhwpdwpnyjwt wnnwdny Ywu npnawyh nwpw-
Ywpdnipyniuubip: Uwutwynpwwbiu, h.3w.dnphtuhgyhh Ywnpdhpny, wwwndh twwuwnwlu wusdhu
htiwmwgw hwugwgnpdnieintuutiphg htn wwhbu £, npu hpwagnpdynud £ huswbiu ywwindh upwuwy-
dwt, wjuwbu £ Yuwwnwpdwt uywnuwhph dhongny: U.AL.Nnquholp wyunnid £, np wwinhdu wudh
ujwwndwdp ubpgnpdnipyniu £, nph tywuwnwyp Jwpnlywug hwdwp wjuyhuh nwywynpnyentu
uwnbindtiu £, npp YYwufup hwugwagnpdnypniuutipp?:

<< ppbwlwu gnpdnn opbuugpph 48-pn hnnwsdh 2-pn dwuh hwdwdwju' ywwndh Uwywwnwlu
E yGpwywuqubi| unghwwlwu wpnwnnieiniup, ninnb] wwwndh Gupwnyywd wudhu, huswybiu uwl
Ywufubi hwugwgnpdniejniutbpp:

Wuwbu' hpwwpwuwlwu gpulwunigjuu dby dhwwnbuwl sh puwiynud unghwjwywu wpnw-
pnypjwu pnwunwynientup, win eynid, _l ywwnhd tpwuwybiint wpryntupnd nd hwdwp wbiwnp
L ybpwlwuquwsé hwdwpbip unghwjwlywu wpnwpnyeniup: Laywd uygpntuph pnutunwynie)nt-
up 6hon hwuwuwint hwdwp bwfu wuhpwdtiown £ pwgwhwjnb] wpnwpnientt hwulwgnie)niup:
dbipohtuu pwpnuywu W ppwywywu Ywwnbgnppw k, npu hp dbe ubipwnnud £ hwuwpwyniypjwu
Ywupnid nwppbip wuhwwnubph gnpdtwywu nbiph W upwug unghwjwywu Yuwpgwyhbwyh, upwug
hpwyntupubiph b wwpunwywunyeyniuutiph, wpwpph bW hwnnigdwt, wofuwwnwuph b yupdwwnpnt-
jwlU, hwugwgnpdnipjwi b wwwndh dhol hwilwwywwnwufuwunyejwu wwhwug?:

Uty wy dninbgdwt hwdwdwju' wpnwpnipyniup nhunwpyynd £ npwbu pupnjulwu hwulw-
gnipjnLu, npu punniudwsd £ nhnwpyt) npwtiv dwpnnt Engjuup W upw hpwynituputiph npnawyp
puywinudubipht hwdwwwwnwuluwu punypwanynn yhdwy: b wmwppbpnieiniu wnwybp ypwgw-
YwU hwulwgniyniuubph® pwpnt b swph, npnug dhongny wipynud & npnawyp punypubiphu pwpn-
Jjwywu qguwhwwnwlwutu punhwupwwbu, wpnwnpniginup punipwgpnud £ dh pwup Gplinypubiph
hwpwpbpwygnipntup dwpnywug dhole pwpnt b swph npn2dwt inbuwuyyniuhg: Uwutwynpw-
wbu, wpnwpniejniu hwulwgnieinitup Ubpwnnid £ hwuwpwynigjwu Ywupnd wuhwwnubph (nw-
ubiph) nbph L upwug unghwwywu nbiph, gnpéniutinugjwu b pw hwdwp hwwnnigdwu (hwugw-

' St'u << Ybnwpbly nwunwpwuh' <ndhwutubu Upnwotiuh Uwhwljwuh gnpény 2009 pqwywup hniupup 2-
h 62M1/0571/01/08 npnanudp:

2St'u dbigpbipnwiu puwn BposkuHa A.A, KopHee C.A. Pecoumanuszaums ocymaeHHbIX Kak Lieb YroNoBHOMO
HakasaHuA, BecTHuk Ypanbckoro KOpuguyeckoro MHctutyta Meg Poccum, N 1, 2020, ko 98.

3 St'u Punocodbcknii sHUMKNONeauyecknii cnosapb. M., 1989. ko 164:
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gnponiEjwu U ywwndh dhongny), dwpnjwiug wpdwuwwwwyniejwu b upwiug wwnpguwunpdw,
hpwyntupubiph b wwpunwlwunyeniuubiph dhol thnfuhwpwpbpnie)niuutipp: Hwug wuthwdwww-
nwufuwunignlup pwpnjuywu wbuwuyniuhg quwhwwnynid £ npwbu wuwpnwpnieniu':

Upnwpnyeintup guwhwwynd £ vwlb npybu pwpnwhpwyjwlwu b unghw-pwnwpwlywu
puywind swph W pwpnt, dwpnwug (unghwjwlwu fudpbph, wnwudhu wuhwwubiph) nbph W
Upwug unghwjwywu npnigjwt, hpwyntupubiph bW wwpunwwunyeyntuubph, yuwnwpwd wpwpph
U hwwnnigdwu hwpwpbpwygnyeywu dwupu: Npwtu ytpohup dwutwynp nbiwyp Ywpbiih £ hwdwpb
hwugwagnpdnipjwu W wwwndh hwpwpbpwygnieiniup:

dbpp pqwpywsd hwulwgnipniuubph wuhwdwwwwnwufuwunyeniup hwdwpynwd £ wuwp-
nwpnueintu, huy hwdwwywwnwufuwunyeniup' wpnwpneniu: Pwyg wpnwpnyejniup pwqdwpn-
quunwy hwulwgniejniu k, b ywwndh uywwwyh nbpnd npwt wuwywydwu wbwunp § wnpdh hpw-
Jwpwuwlwu puniewghp: Opbupp, win pYnwd’ pphwywt, pndwunwynud £ dwpnnt npnpwyh hpw-
Ynwupubip W ywpuwlwuniejniuubip, npnug fuwfunnudp dhon nhnynd £ npwbiu wpnwpniejwu
fuwfuwnnud: Un hdwuwnny ppiwywu hpwyniuph b hpwyniuph wy §nintiph dhole wnlw nwppb-
pniRntup hwugnud £ hbGnlywihu. hwugwgnpdnieiniup, nph hwdwp wwwnwufuwuwwnynieiniup
Uwhuwwnbuyws £ ppwhpwywywu unpdbpny, hwdwpynwd £ dEdwgnyu wuwpnwpnieint, wnnw-
pRjwl pwgwndwl pwpdpwagnyu wunhéwu, npp Ywpnn £ npulnpyt), ophuwly, uwwunieniu-
utipny, dwpduwywu Juwujwdpubp wwwnbwnbiny, wwquywjhu hwpdwynwdubpny b wyiu: Mw-
nhdt wju Wwpwaguwjnd nwnund £ unghwjwywtu wpnwpniejwt yGpwywugqudwu jnipophtuwy
ppbwhpwywlwl dhong:

Lptiwhpwjwywu uwuyghwih «ybpwywugunnulywu» punypp ubpnnpbt uwyws £ hwugw-
gnpéniejwdp fuwfunywd hpwynwupubiph b wqwwnie)niuutiph wnwuduwhwwyniiniutbph htiw:
Ninnwyh Yyepwlywugunnulwu punyp nlubu gnypwiht ppbwhpwywlwu uwuyghwubpp (oppuwly’
wnnigqwup, gnyph pnuwgpwynd): Puwywu Lk, np hwugwagnpdnipjuwdp ywwnbwnwd wdbu dh
uwu sk, np Gupwyw £ hwdwnpdtip ytpwlwuqudwu: Pw)g, wjuniwdbuwjuhy, nw sh upwuwyned,
nnp wju hwugwgnpdnipintuutiph nbwpnw wwwndh unghwjwlywu wpnwpnyejwu YyGpwlwuqudwu
Uwwunwlu wuhpwgnpdtifh £: Unghwwlwu wpnwpniginiup udwt ywpwgwinud yepwlwuguynid
E hwugwagnpdh hpwyniupubiph b wqwwniejniuubph uwhdwuwdhwldwdp (ophtwl' Gpywpwdwd-
Yt wquwnwgpyiwu nwunwwwpnbp b ywwndh pnjuunwynypjuwup hwdwwwwwufuwb fuhuwn
wwjdwuubip unbindt|p): Wuwhuny, wwwndh pnjuunwynypinttt wju nbwpnid unghwwlywu wp-
nwpniejwu Ybpwlwuqudwu hupunipnyu ppbwhpwdwlywu dhong £

Npn2 htinhuwyubip gununw Gu, np wwwnhdu niuwy £ YyGpwlwuqub unghwwlywu wpnwnnt-
RinLup, pwup np wju nwup Yybpwlwugunnuywu? juwd Yndwbuwgunn® hwnynyeiniu: Uy| funupny'
wwwndh dhongny htuwpwynp bt YGpwlwuqub| juwfundwsé hpwyniupubipp Ywd Yndwbiuwgub
hwugywé uwun:

<bnhuwyubpp dbY wy| fundp guund E, np pdwd uywwmwyp hwwnny sk ywwndhu, pwuh np
ppbwywu wwwnhdu odinyws sk ntunphwnnighnu gnpdwnnypny, fjuwfunywsd hpwyntupubiph Ybipw-
Ywugunid huwpwynp £ pwnwpwghwhpwywywu, w)| ny b ppwhpwywywu hwpwpbpnieniu-
utiph 2powuwyutipnud, huy $hghywlwu Ywd pwpnulwt Juwup hwnnigbip ywwuinhdp sh wpnn:

'St'u Bubnnorpadomsa: Ko M.C. Cnosapb no atuke. 4-e usganue. M.: Monutusgar, 1981, ko 430:

2 St'u <wjwuwnwup <wupwwbwnyejwu ppbwlwu hpwyniup: Cunhwunyy Jwu / Jbgbipnpn hpwnwpw-
Ynpniu’ thnthnfuneyniuubpny b jpwgnwiutipny: Gp.: 6ML hpwwn. 2010p., Lotip 379-380:

3 Sk'u A.B.Haymos. Poccuiickoe yronosHoe npaso. O6wian vactb: Kypc nekuuii. M., 1997, Lo 364:

* Sb'u Poccuiickoe yronosHoe npaso. Kypc nekuwii. T.2 / nog pea. A.U.Kopobeesa. Bnagusoctok, 1999, ko 42:
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Unwybjwgnyuu hus Ywpnn £ wub] wwwhdp' unghwjwywu wpnwpnypjw qgugnnnupjwl pw-
Jwpwpnwiu £, npp unyuwunud £ unghwjwywu ypbidh hbun':

L.U.Swqwuglp Uk k, np ywwhdu pp pninp hwppnyeiniuutpnud wbwnp £ huh uywwnwyw-
ninnywd, wtwnp £ hnqw hwugwagnpdnipjwdp hwuwpwynipjwup ywnbwnjwsd Juwuh hwppdw-
up W hwuwpwynigjwup hwugwgnpdnieiniuubphg wwownwwubniu®:

6. L. Rwjglhwu unghwjwlywu wpnwpnijwu yipwlywugunudp sh Ubpwnnid ywwndh bwywnwy-
ubiph gwuynwd, pwuh np wju nEYjwpwwnhy punye nuh, huy hwuwpwyniyejwu b whwnnejwu dnn
unghwjwlwu wpnwpnipjwt wwwnybpwgnwdubpp wmwppbp Gus:

S.3.Uhuyjwqliwih Ywpdhpny, unghwjwywu wpnwpnyeniup ppbwlwt ywnwujuwuwnynt-
RwU hhduwywu uyqpniupubiphg k, nwwnh wju wbwp £ subipwnb| wwwndh tywwwyubiph gwu-
Ynwd*:

Lbnhuwyubiph dGYy wy| fudph hwdwn punnwbih sk upqwé nbuwybinp: Yepohuubpu hpwywghn-
pbu upnud GU, np wwwndh unghwjwlwu wpnwpniejwu Yybipwlywugudwu tywwnwyp bW wpnwnpnt-
RJwu uygpniupp ptU thnfulwwwygywsd Gu, uwlwju wbiwp sk tpdwd bwywwnwyp Yuwb) pwgw-
nwwbu wpnwpnyjwu uyqpniuph htwn, pwuh np dhwju wpnwpwgh wywwndh tpwuwyndp Yupnn
E uywuwnbi unghwjwwu wpnwpnigjwu ypwlwugqudwup: Mwndh unghwjwlwl wpnwpniejwu
Enipyniup wwwndh hwdwswihniginiut £ Yuwwmwpywd hwugwuph pninp hwugwdwuputiphu: hhwp-
b, uywunypjwu htmbwupny dwhwgwd wudh Ywupp huwpwynp sk htwn pbipt|, tndnnh wnnn-
onpjntup huwpwynp sk ybpwlwuqut), vwlwju nyjw| nbwpbpnd wpnwpwnnyntut wpunw-
hwjwnynid £ upwunid, np hwugwup Yuwnwpwd wudp whwp | Gupwplyyh wdbuwiupun ywndp'
uywuwnp niwbuwny hwugwgnpdnipjwu dwupnieniup W hwugwynph wudp®:

dbipnugjuih hwdwwnbpuwnnid U. L. Unwunduyht ppbwlwu hpwyniupnid unghwjwywu wpnw-
pnypinup punipwagpnd  nwunwwwpunjwih, wnndnnh, hwuwpwynyejwu, wbwnyejuu swhbpu
wpunwhwjinnn snpu wuwblwnny, uobiiny, np hwugwup Yuwunwpwsd wudh ujwundwdp wlwpnw-
pwgh, wuhwdwswih wwinhd uawuwybip sh hwugbgund ywwndh bywwmwlubph hpwgnpddwun®:

Muwuwndh Updwd tywwnwyh v6Y w) wuwblun E nndnn Ynndh pwhbpp hwoyh wnubp: Nwwnh
hwugwup Ywwwpwd wudh Uuwndwdp tpwuwlwsd wwuwhdp wbwp bt |huh wjuwhuptu, np
nnidnnh dnin wnwowlw wwnwufuwtwwnynypjwl wufuntuwhbhnygjwu b wpnwpnyjwu qgqu-
gnud: <Gwnlwpwp, unghwjwlwt wpnwpnipjwu Ytpwwuqudwu uygpniupp Gupwnpnud £

w) wpwpph hwupwiht yunwuqwynpnigjwu punypeht W wunhéwupt, wju unwpbiine hwugqw-
dwupubipht bW hwugwup Yuwnwpwd wudht wnwybjwagnyu hwdwswih ywinhd,

p) nnnwdnnh Ynndh pwhbph hwayh wnund,

q) ywwndh wufuntuwihbihniyejwu wwwhnynid’:

' St'u, ophuwy' AJ1.LiBetnHoBny. HoBbiii YronoBHbIit kogeke PD: goctusenuns u npocyetsi // MpectynHocTb 1
3aKoH. M., 1996, L9 8:

2 St'u TaraHues H.C. Pycckoe yronosHoe npaso. T. 2. Tyna, 2002, Ly 96:

3 Sb'u 3aiiuesa E.H. Llenn HakasaHuAa v cpenctBa X JOCTUKEHUA B MUCTIPABUTENbHbBIX YYPEKAEHWUAX: AMUC. ...
KaHg. topupa. Hayk. KpacHopap, 1998. Lo 91:

* Sb'u Munsasesa T.®. Llenu HakasaHWA 1 UHbIX MEp YrONOBHO-NPABOBOIO XapaKTepa U CPEACTBA UX [LOCTUMKEHUA
B COBPEMEHHOM yronoBHoMm npa.e // 3akoHbl Poccuu: onbiT, aHanus, npaktuka, 2007, N 5, Ly 84:

5 Sk'u, ophuwy' AkTyanbHble NpobremMbl yronoBHOro npaea: y4ebHuk ana maructpantos / Ote. pea. U.A. loa-
poiikuHa. M.: Mpocnekt, 2015, kotip 290-292:

6 St'u CraHosckuit M.H. HasHauenue Hakasanua. CI16., 1999, tobip 18-21:

7 St'u AKkTyasnbHble npobembl yronoBHOTO npasa: y4ebHuK ans maructpaHTos, bobipn 290-292:
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Lwdwlwpsdhp [hubiinyd ybipnugjw) wmbuwybinnh htwn, hwpy £ ugb, np unghwjwlwu wpnwpnt-
RJwU uyqpniupp ns L Unyuwunud £ wpnupnipjwi b ywwnwuluwtwwnynypjwt wuhwnwywuwg-
dwu ulyqgpntuph htin, wy pfund £ npwuhg: huswbu hpwywpwluwywu gpwywunygjuu dbe hpw-
Jwghnpbu upynud £ unghwjwywu wpnwpnypjwu dbpwlwugundp’ npybiu ywndh twywnwy,
Gupwnpnw £ wudhu, hwuwpwynipjwup, wyhwnypjwup hwugwagnpdnipjwdp wywwnbwnjwd Juw-
uh' wwwndh dhongny huwpwynphuu hwwnnignid, hwugwagnpdniejwu Junwuguwynpnigjw b wwwn-
dh hwdwwwuwnwufuwuniejniu, dhuunyu hwugwagnpdnipjwu hwdwp Ypyhtu wugwd ywndbiint wu-
pnyjwwnpbhnyeintu b $hghlwlwt tmwugwupubtip wwwndwnbint juwd dwupnlwjhu wpdwuwwwwn-
Ynieyntup ujwuwnwgubint wupnywwnpbhniygniu':

Cwny k ugki, np hwugwup Yuwwnwpwd wudh ujuwndwdp ywnhdp ywjdwuwlwunpbu syhpw-
nbint nbwpnud Yupnn £ vnywynpnieiniu untindyti|, et unghwjwywu wpnwpniejniup sh Yybpw-
Ywuguynwd b wudp htwpwynpniginiu £ unwunid funwwihbint wwndhg, uwlwju << ppiwywu
optuugpph 70 hnnwédh ybipindnieiniuhg wyuhwiwn £ nwnunwd, np nwwnwpwutu wudh ujundwdp
Uowuwlywd wywwnhdp wwjdwuwlwunpbu syhpwnbipu hwodh b wnund twb << ppbwlw
opbuugpph 70 hnnywsh 2-pn Jwuny twfuwwnbiujwd hwuquwdwupubipp: Ldwu Wwjdwuubpnwd
wpnwpniejwu uygpniupp (win pYnd' unghwjwlwu wpnwpnyegjwu YyEpwlwuqudwu tywwnwyp)
sh fuwfuinynid, pwuh np, ophuwy, tipl nwwwpwup gwuntd £, np wudh ninnnwip huwpwynp &
Uwl wnwug Lywuwyywsd wwuwhdp Yhpwnbing, wwyw wpnwpwgh E, np win wudh ulwwndwdp
wwuwnhdp wwjdwuwlwunpbu syppwngh b hGug wn nbwpnud Yupbiph £ hwdwpb, np ywwndp'
unghwjwlywu wpnwpnipjwu Yypwlwugqudwt bwywunwlu hpwgnpdyb k:

Mwuwndh djnw uywwnwlp' hwugwgnpdneniuubph Ywutunwp, wbunipjwu dby punniudws &
putwnyty Gpynt wuwbyunny' hwwnnly b punhwune:

Cwwinly Ywufunwp' npwbu wwwndh tywwnwy, Gupwnpn b hwugwup Yuwwnwpwd wudh
uywwndwdp ubipgnpénipjwu npnpwyh dhongutiph Yhpwnnid, nph wpryntupnid nwwnwwwpunjwip
hGwnwaqwjnud dEnuwwh £ dunwd unp hwugwgnpdnieyniuutiphg: Mwwndh wju bywwnwyu hpwgnpo-
ynw £ nwunwwwpujwih hwdwp wjuwyhup ywjdwuubip unbindtiny, npnup Ypwgwnbu wwwndh
Ypdwu pupwgpnd nwwmwwwnwnjwih Ynndhg unp hwugwgnpdniginiuutiph huwpwynpnie)niup:
Mwuwndh wu tywwnwyh hpwywiuwgdwu hwdwp wnwyb] wpryniwwybivn Gu ywwndh wufuntuw-
thGhnieyntup, whwnniejwu Ynndhg wju dwdwuwyhtu Yhpwnbp, pwt wywwndh fuunnip)niup:

UhUunyu dwdwuwy hwunniy Ywufunudp swbivp £ unyuwgub nwwnwwwpunjwih ninndwu htwn,
pwuh np hwugwagnpdh ninndwu hhduwlwu fuunhpp hGnwguwnd upw Ynndhg hwugwgnpdni-
pintuutiphg |hnyhu hpwdwpybiu k, phuly hwwnniy Ywufjudwu hwdwp wnwouwihup nwwmwuwwp-
njwihu wwwgnigbiiu £, np hp hwjwhwuwpwlwywu, wuophtwywu Jwppwgdh hwdwp tw wu-
wwjdwu Yuwwndyp*

b wnwppbpnientt hwwnnty Ywufudwt, punhwuniph bywwwyu £ wy wudwug Ynndhg unp
hwugwanpdnip)niuutiph Ywufunudp: hpwjwpwiuwwu gpwywunipjwu by dhwwnbuwy sh puyw-
Jnwd wyu hwpgp, pE nd £ ninnjwd punhwunp Ywutunwp' hwuwpwynipjwu ginppwehy, ns
Yuyniu hwundwdhu, pE wdpnng hwuwpwyniejwup Ywd npw J6§ dwupht: Unwyb) punnibh £
ytipohtu dnuinbigndp, pwuh np, huswbu hpwywghnpbiu gyt E hpwwpwuwlwu gpuljwuntpjwu
dbg, wwwndh Ywufuwngbihs ubpgnpdnigyniup duwynpynd k£ Gpbp thnyny' opbuph punniund,
wwwndh pwuwynwd, ywwndh Yuwmwpnud®:

' St'u Cwjwuwnwup Lwupwwbnniyewu pphwlwu hpwyniup: Cunhwunip dwu, ko 380:
2 Sb'u upqwd wtu., kobip 382-383:
3 St'u YronosHoe npaso. O6uwias yactb. Mog pes. W.A.Ko3auenko, 3.A.HeszHamosa. M., 1998, L9 320:
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Upusntin  ppwwpwtwlwtu gpwlywunywu dbo jwju wnwpwdénd Gu gk punhwunip
Ywuludwtu twywwnwlp dfunnn wmbuwybwnubp, Jwutwynpwwbu' npng henhuwlubp ugnuwd Gu, np
dnnnypnwywpwlywu wbwnniginiund (h wwppbipnyentu wdpnnowunhpwlwu wbwnnyejwu) wup-
dwuwn b wwwnhdubph Yhpwnnidu wy] wudwug whwpbybine hwdwp':

hhwpyt, ywwndh unghwjwywu wpryniuwybnnieiniut punhwunip wmbuwuyntuhg donwwbu
guwhwwynid £ ny pwpép, pwg wmwppbip dwdwuwyubpnd W wwppbip Gpyputpnd unwpgwsd
unghninghwwu htitmwgnunnieiniuutiph wpryntuputipp yywynud Gu, np pwnwpwghutiph npnawyh
dwul wjunuwdbuwjuhy dGnuwwh £ dunwd hwugwgnpdniypiniuutinhg dhdhwju wwwndh uywnuw-
thpny: Yhéwlwgpnreiniup yywynud k, np pphwlwt wpnwpwnwnnigjwu ninpund hwjnudwsé
wudwug qqwih dwup twfuyhund snwnwwwnpunwsd wusdhup bu: <Enmbwpwp' wywndh punhw-
unip Ywujudwu bwywwnwlu huswybiu bwiuyhund, wjuwbu k| ubpyw dwdwuwlwopowuntd fuhuwn
wpnhwywu £

Uunpwnwnuwiny << pptiwywu optiuugph 48-pn hnnjwdny wdpwagpywsd wwwndh djnwu twyyw-
nwyh' hwugwup Yuwuwpwd wush ninndwup, hwpy k ugb), np ywwndh tupwplywd wudwug'
nwunwwwpwnjwutph ninnnudp ppwyuwnwpnnuywu hwuywgneniu £ b wdpwgpywsd £ ppbiw-
Ywwnwpnnwywu optuugppnd: Wuwbiu, << ppbwlwwnwpnnuywu optuugpph 16-pn hnnywdh
hwdwdwju' nwunwwwpujwih ninnnup dwpnnt, hwuwpwynpjuu, hwdwybgnipjwu Ywunuubph
U wwunnypubph tywwndwdp nwunwwwnpujwh hwpgwihg yGpwpbpdniuph dbwynpnwdu £, hug-
wbu uwl Ybpohuubiphu opptwwwh Juppwgdh fupwunwp' nwunwwwpujwih dnn wnnng Y&u-
uwybpwh wdpwwundwu b qupgugdwt bwwwnwyny:

Ninndwu uywwnwyp sh Yuwynd yepwnwumpwpwldwu hbn®, pwuh np hwuwpwnipjwu hw-
dwp wnwouwihut wyu k, np ywwndh Ypnwhg htinn wudu wyjlu dbinuwwh duw hwugwgnnpént-
RINLU wwnwnbnig: Ybpwnwunmhwpwynwip Gupwnpnd £ pwpnjuwlwi nwuwmhwpwlynie)ntu, npp
pwquwpnjwunwy b plupwwnb gnpdpupwg k: << pptiwywu optuugpph 48-nn hnnywdp uwwnh
nlup nuwnwwwnujwih ns eE pwpnuywu, wy hpwdwlwu ninnnudp:

Twwnwwwpunywiutiph ninnnudp Yupbh E hwdwpt bwb ppbwhpwdwlwt hwulywgnig)niu, pw-
uh np wju npn2 hdwuwnny nwpwdynid £ ppwlwu opbuugpph wjuwhup unpdbph Yypw, huswyhupp
U wwwhdp wwjdwuwywunptu syppwnbip, wwwhdp Ypbing wywjdwiuwywu Junwdwdybn
wquwnbp, wwwndh sypwd dwut wybh dbind wwwndwwnbuwyny hnfuwppubp®:

Npn2 htnhuwyubip Ywnpdnid Gu, np ninnnudp nwuynid £ ny el ywwndh uywwmwyubiph, wy npwu
hwuubnt dhongubiph owpphu®:

Cwugwup Yuwwwpwd wudh ninniwt tywwnwyh Yspwpbpw| ppwwpwuwlwu gpwywunt-
RJwU Uti9 dhwwnbuwl dnuinbignid wnlw sk: <Gnhuwlubph dh funwdp guinunud E, np ninnnudp ny R

' St'u dnetuep Ox., Haymos A.B. OcHoBHblE KOHLENLMM COBpEMEHHOTO yronosHoro npasa. M., 1998, Ly 104:
2 St'u Cwjwunwuh <wupwwbnnyejwu pphwlwu hpwyniup: Cunhwuny Jwu, kotip 384-385:

3 Ywuwnhwpwynipniup Gupwnpnd £ wudh Yuwnwnpbjwgnpddwu gnpdpupwgl nt npw wpryntupp, wju hp
ubti9 Ubpwnnud £ wudh qupgqugdwu pninp Ynndbpp, qupqugnuu nt dbwynpndu wwwhnynn pninp gnp-
dnuubipp, win pYnud* nwunignudp b Ypenipyniup: Fwunhwpwlnyeyniup ubin hdwuwnny, wudh qupgugdwu
U dLwynpdwt Yuqdwybpwnudu £, npp sh ubpwnnid upw ninignudu ni Ypeniejniup: Uwywjt nwumnhwpw-
Yo (wyn pYnd’ Yypwnwuwmhwpwybp' unphg nwuwnhwpwytip) sh hwunhuwund Wwwndh twwnwly:

4 St'u <wjwuwnwup <wupwwbunejwu pphwlwu hpwyniup: Cunhwunip Jwu, ko 381:

5 Sk'u unyu wbinnud:

¢ St'u, ophuwly YronosHbiii 3akoH. OnbIT TeopeTuyeckoro mogenuposanua / ote. pea. B.H. Kynpssues, C.I.
Kenuna. M., 1987, ko 140, MNonyburckaa C.B. CooTHoLueHve obLero 1 cneumanbHOro NpeaynpexaeHns: aBto-
ped. Auc. ... KaHa. opug. Hayk. M., 1987, ko 8:
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wwwndh hupnipnyt bwwwnwy £, wy hwugwagnpdnipnitubph Ywuludwtu twywwnwyhtu hwutbnt
dhong'":

Npn2 htnpuwyubp Ybpwunghwjwwuwgnip ywwndh twywwnwyubiph gwuynd ubpwntniu
ntd Gu, wju hhduwynpdwdp, np Ybpohtuu Ywnpnn £ hwunbu qu) dhwju npwbiu ywwindh Yuwnwp-
dwu bywwnwy?:

<bnhuwyubiph dGY wy| funwp | ginunud £, np ywwndh bwywwnwyubpnud swbwnp £ ubpwnt) nin-
nnwip, pwuh np wju ny hpwwnbuwywu t, ppwphpwdwywu dhongutipny huwpwynp sk hwuub
npwl, pwuh np whwnnyeinip sh Yupnn hp pwnwpwghtiinhtt hwplunpwpwp nwinpdub «wybih
jlwyp»*: Uwywju hwdwlwpdhp sbup upwsd dnnbigdwup, pwuh np ypéwlwgpniyeniup gnyg &
wnwlhu, np 2004-2008ppE. punhwuniyp nwwnwwwpunywdutph pynd twfuyphund nwunydwdubph
wnnynuwjht hwpwpbpwygniginiup nwwnwuynwd Ep dnnwynpwwtiu 6-8%-h opowtwlubipnid,
2009-2013 pR.' dnwn 10-14%-h uwhdwuubpnud, 2014-2015 pp.' dhusl 2,3% W 2%, husu k| uowuw-
Ynw &, np wwwndh uadwd tyywnwlu wpnupwgyws k: Ujuhupu' ypéwlwagpnipyniup gnyg § unw-
thu £, np nwunwwwpnywd wudwug dtdwdwuunyeintup hGunnwaquwinid hwugwgnpdnieginiuttip sh
Ywwnwpnud*:

Lpbwlwu hpwyniuph wbunipjwu dby ninnndt wnwuduwgynud £ Gpynt pdwuwnng. wnwepup'
wju nhwwpyynud £ npwbu wywwndh Ypdwu b ninndwu ubipgnpénipjwt wywjdwuubipnw pupwgnn
jntpwhwwnnty nwuwnhwpwyswywu gnpdpupwg, huYy Bpypnpnp' npwbu hwugwup Yuwnwpws wu-
&ph uywwndwdp Yhpwnynn ninnwyh ubipgnpdniejwu dhong: L<nhuwlubipp uonid Gu, np ninndwu
Uywwnwlyp Bupwnpnu £ whwnpyuu dguindp' ywwndh Yhpwndwu dhongny hwugwynph gp-
nwygnipjwt b b Juwppwagdnd wpnwhwjnwsd hwpwpbpwlwu Ywjnu, wpdtipwjhu-unpdw-
nhywjhtu gtinnwiutpu ninnbiip, ujwqwuagnyup, np wwwhd Ypnn wudu wjlu yunwug subiplujwugup
hwuwpwyniejwt hwdwn, huy wnwybjwgnyup, np wudu ntuwy |huh gnigwpbipbip hwuwpwwywu
ogntw, Upw ghunwygniejwu dty ubpdndybu woluwwnwupht wpnwp dninbuwint wuhpwdbounnt-
RINtU, Upw Ynndhg wwhwwuybu optupubipp, hwpgytu hwdwybgnipjwu Ywunuubpp, hpwlw-
twgybu pwnwpwghwlwu wywpunwlwunieniuutipp: <Gnhuwyh Ywndhpny, ninnb| nwwnwwwp-
njwhu bpwuwynwd § upwt nwpdubip wybip (wyp, wquunb) ptipniyeniuutiphg, hwugwdhtu hwwnynt-
pintuutipp thnfubip ny Yphdhungbuh, husu hwdwygniypjwu dby huwpwynpnigintu Yunw wudhu
dtinuwywh Jduw| hwugwup Yuwwnwnbinig: Lajwd uyqpniuph hpwagnpddwu dGfuwuhqdp ubipwnnud
E wwuwndh Yuwwmwpdwtu b Ypdwtu hwnnty Yupg (nbidhd), nwunmhwpwyswywt wofuwwmnwupubn,
hwupogniin woluwwnwup, punhwuntp Ypenipjwt unwgnud, dJwutwghunwlwl wywwnpwuwnnid,
hwupwhu wgnbgnipniu®:

Stunipjwu by wnwuduwgynd £ uwl ninndwu Gpyne U hngbpwuwlwu (pwpnjwywu) L
hpwywywu®: Pwpnulwu ninndwu nwly hwulwgynid £ nuwnwwwpunjwih tfundwdp wjuwhup

" St'u, ophuwl’ YronosHbiii 3akoH. OnbIT Teoputnyeckoro mogenuposanusa, ko 140, Monybuxckas C.B.
CooTHolleHue obLero u cneunanbHoro npegynpexaenus, ko 8:

2 St'u BposkuHa A.A, Koprees C.A. Pecoumanusaumsa oCyKAEHHbIX KaK LieNb yrofioBHOrO HakasaHua, BecTHuk
Ypanbckoro Opuguueckoro UHctutyta MBI, Pocecuu, N 1, 2020, t9 100:

3 Sk'u Monyburckas C.B. K Bonpocy o uenax HakasaHus // [pobnembl COBEpPLUEHCTBOBAHWA YrONOBHOMO 3aKOHA.
M., 1984, t9 102, MunnH O.B. O coumanbHOIl cnpaBemMBOCTU Kak LEnu YyrofoBHOro HakasaHuA // Bnactb:
KpuUMWHonoruyeckue n npasoBble npobnembl. M., 2000, Lo 201, Ycc A. [lonycTumo nn ucnpasnATb OCy#aeHHbIX?
// Yenosek: npectynnenune n Hakasanue. 1994 N 1, ko 29:

* St'u L. Pnetuep, A.B.Haymos. OCHOBHbIE KOHLENLMN COBPEMEHHOTO yronoBHoro npasa. M., 1998, £y 103:
5 Sk'u YronosHoe npaso Apmeruu u Poccun. O6was n OcoberHan vactu / OTB. peg. C.C.ABetucan, A.U.Yyyaes.
- M..:KOHTPAKT, 2014, L9 225:

¢ St'u Hoi1 W.C. Bonpocb! Teopuu HakasaHusA B COBETCKOM yronoBHom npase. Capatos, 1962, ko 41:
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ubpgnpdnudp, nph wpryntupnwd Ytipghup sh Ywuwnwpnud unp hwugwupubp ny G optuph wnol
qwfuhg Glutiny, wj wju wwwbwnny, np nw hwywunwd £ hp hwjwgpubipht bW hwdnquntupubippu:
Ppwjwywu ninndwu wnwy hwulywgynid £ nwwnwwwpunjwih Ynndhg unp hwugwupubp sywwnw-
nbp' wuywlu npw wwwnbwnubiphg b owpdwnhpubphg':

Ninndwt bwywwwyp Ywpnn £ hwdwpyb] ppwgnpdwsd, beb wwwndh Ypnidhg htinn nuunw-
wuwpujwiu wjlu sh Yuwmwpnd hwugwupubn® wulwiu hpwdwhwwwnwl quppwghd npubnpbnt
2wndwnhrubinhg, wulwfu upwuhg, pE ghnwygnd £ hp yuppwadh wwpuwdbihnieniup, qnow-
gt £, pb uwlutiunud £ Ynyht Bupwnlyyt wwwindh*

Ywpoénw Gup, np ptl hwuwpwynipjwu b whwnnejwu hwdwp Ywpunp £ pwpép wpdbpwjhu
hwdwywng ntubignn pwnwpwghubip niuGuwp, wjunwdbuwjuhy wnwyb uplnp b wnwouwhu
E wudh hpwjwywu wnndny ninnnwip:

4d.h.UtGihybpuwnndp ugnud £, np wywwndh twywwnwy ninndwt ybpwpbipjw) Ywu tnwppwywndnt-
pIntuutip, npnup Ywpbih  pwdwub) tptip fudph: Unwoht fundpp gwunid £, np wwuwndh uww-
nwlubpnud, win pYnd’ wqunmwagpydwu, wbwp § ubpwnb] nwnwwwpujwih ninnnudp, Bpypnpn
funidpp wwpptip hhduwynpnidutipng gwnunwd k, np updwd bywunmwyh vwfuwwnbundu wybinpn &,
huy Gppnpn fundpp sh pwgwnnd nwwmwwwpunjwih b bpw qupqugdwu ypw wywwndh tww-
nwywninnywonieiniup, pwjg Yupdnid Gu, np wyn uywwmwyu wybih dhon Yihup ogunwgnpdti
npwbu nwwnwwwpujwih yepwunghwjwlwuwgnd Yud hwuwpwYniejwu dbg upw huwnbgpnid®:

U.U.MNwyndwu uonwd E, np hwugwynpnipjwup hwlwgnnn pptiwhpwywlwu dhongubiph
Uwywwnwyp huwgt| £ U npwbiu unp bwywwnwyubip hbnhuwyp upnd £ hwugwup Yuwnwpwd wudhu
hwugwynp gnpéniutinieintuhg htitn wwhbip, nbuinphwnnighwu (nndnnh yhdwyp ybipwlwuguntd)
W dEnwynp wudh YyEpwunghwjwlwuwgnudp*:

Jd.U.Bwyniphup Ywpdnd £, np ywwndh tywwnwlubipu ninndwu htin dblyunbin ubpwnnd Gu
nuwwnwwwnunjwih yepuwnwumhwpwyndp®:

U.M.Ubttunlbu hpwywghnpbu tgnwd £, np nwunwwwpujwih ninndwu Enigjwu nwly wbwnp k£
hwulwuw| upwug ybapwunghwhqughwu®:

U.U.Mthpwyp unyuwbu wju qunwthwph Ynnduwyhgu £ b wnwowpynid £ «ninnnudp», npp
Upwuwynud £ gnpdpupwg, thnfuwphub) «yGpwunghwwlwuwgnidny», npu huswbiu gnpdpupwg,
wjuwbu k| wprynitup k, npp $hpuntd £ wudh' nipnnhs hpdwpynud wnbinh niubgwd U wbinh sniubgud
thnihnfunigyniubipp’:

wnly £ ub), np hwuwpwyniejwu dbe dwpnwuhpwywu dnnbgnudubiph qupgqugdwtu hbin
dtlyuntin thnihnfunipjwt £ Gupwpyynid twl ppbwlwt wpnwpwnwwnniyjwu qupgugdwu ninnnt-

" St'u YronoeHoe npaso Apmenun n Poccumn. 06uwan n OcobeHHas yactu, k9 226:

2 St'u YronosHoe npaso Poccuun. Yactu O6usan u OcobeHHan: yuebHuk / nog pen. A.B.Bpunnuantosa. - 2-e
u3g., nepepab. un gon. — M.: MpocnekT, 2015, o 190:

3 St'u Cenusepcros B.U. Koppekuusa uenenonaraHusa yronoBHOrO HakasaHus B BUAE NMLIEHUA CBOBOAbI: MUD
unm peanbHocTb // KpumnHonorua: Byepa, cerogHs, 3astpa. 2017, N 2(45), ke 30:

* St'u MaBnoea A.A. VHble MepbI yronoBHO-MPaBOBOIO XapakTepa Kak MHCTUTYT yrofiOBHOIO NPasa: AUC. ... KaHg,.
topua. Hayk. M., 2011. ko 134:

5> St'u Akywmn B.A. Ewe pa3 o uenax Hakaszavus // BecTHuk Bommckoro yHmeepcuteta um. B. H. Tatuwesa.
2018. T. 1. N2 2, L9 206:

6 St'u MenenTbes M.I1. KommeHTapuii Kk YronoBHo-ucnonHuTenbHoMy kopekcy PP u MuHuManbHbIM cTaHaapT-
HbIM Npasunam obpatueHus ¢ 3akntodeHHbIMU. M., 1997, Eotin 19-20:

7 St'u Pbibak M.C. Pecounanusauma OoCyMA€HHbIX K NWLIEHWNO CBOBGOAbI: MPOBIEMbI TEOPUM W MPAKTUKM.
Capartos, 2001, tobtip 24-32:
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pInLtup, husu k| ywjdwuwynpws k fuhun wwuinhdubiph pwgwuwlwu wgnbignigjwu ybipwpbipjw
hwuwpwynigjwu pulwdwdp b nwunwwwnpnjwiht hwuwpwynyentu, Yuwuph puwlwuntu wwy-
dwuubiphu, ophtwwwh Jwppwaghd npubnpbinitu huwpwynpht onin yipwnwnpdubint wuhpwdtip-
nnLRjwlp:

Lowédh hpdwu ypw <L ppbwlwu unp optuugppnid hwugwup Ywwmwpwd wudh ninnnudp
ubipwnywé sk wwuindh twywwnwyubpnu b npw thnfuwpbu upynd £ ywwndh Gupwnpyyws wudhu
JEpwunghwjwwuwgubp: Uwuuwynpwwbiu' opbuugpph 55-pn hnnwdh 2-pn dwuh hwdwdw)u'
wwwndh uwywwwyubpu GU' yepwlwuqubp unghwjwlwu wpnwpnieniup, ybpwunghwjwlywuwg-
ub| ywwndh tupwpyywd wudhu b Ywufub hwugwagnpdnipniuutipp: Lagwodhg htimmunud k, np ££
ppGwywu unp optitugppnd wwwndh tupwplyywd wudh ninndwt uwywunwyp twjuwwnbujwsd sk,
dhusgnbin npw thnfuwpbt wntin £ gt wwwndh Gupwpyws wudhu ypwunghwwlwuwgubip:

Uudwdtu wytih £ pungdynud, hwodh wnubiind, np << pptiwlwu unp optitugpph 2-pn hnnywédh
1-pu Jwup hwdwdwju' <wjwunwuh <wupwwbwnpjwu pphwywlu optuunpnipjwu fuunhpubipu
U hwuwpwynyeniund hwugwup Ywwwpwd wusdh YGpwhunbgpnudp, yGpwunghwiwlwuw-
gndu wwwhnybp:

Ywpdnud Gup, np YyEpwunghwjwywuwgdwu twywwnwlu £ oqub hwugwynp Juppwaghd npulin-
pwd wudwug, husp <L ppiwwu unp optuugpph, ppwywu pwnwpwywunyywu W dwpnwup-
pniRjw npulinpnid k: Cun npnud* Yupdnud Bup, np nighnhywihtu hwugwynpnyejwu ypéwlyp hpd-
twywund wwjdwuwynpgwsd £ wudh tjuwndwdp bpwunghwjwwuwgdwt woluwwnwupubiph
Ywwnwpdwu Yuwpgwynpnwiutph pugwlw)nigjwdp:

Muwwndh Ypdwu pupwgnid hwuwpwynientuhg Gplwpwnle dEynuwgubiint pwgwuwlwu wag-
ntgnigjwu fuunph dwuht W winwhuh wudwug hwuwpwynyentt hunbgpbint fuunph dwuhu
funphpnwjhu ghnuwlwuubtiphg wnwehuutiphg utyp vk £ h.4d.Cdwpnyp, nw Ywpdhpny, unghw-
(wywl wnwwwnwgdwtu ulgpniuputiph bW Ywunuubph optiuunpwywu Ywunuubiph wdpwgpnudu
niuwy § nbghnhywjhu hwugwynpniejwu ypw bwlwu wgnbgnieniu pnnub':

Jdbpwunghwjwywuwgdwu tywwwyh dwuht nbuniyejwu bt wmwppbip Yuwndhpubipn Gu wnyw:

L.U.Swqwuglp hwdnqwd k, np whwnnyeniup sh upnn dnnwitiwi, np hwugwup Yuwnwnbijnig
htwn £, dhliunyut £, dwpnp dund £ wuhwwnwlwunieginiu, np hwuwpwynyjwt wunwdp, ninu-
dgbiiny wyn hwuwpwynipjwu Ynndhg uwhdwuwsd optiuputiph nbd, sh nwnwpnud hwuwpw-
Ynipjwu htin Yuwywd [hubip mwppbip yuwwbipn b wuhpwdbionniejuu nbwypnud wbinp £ ywwnhdp
Ynbnig htitnn ypwnwnuw hwuwpwynyentu: Un huly ywwnbwnny, nppwuny huwpwynp £, ww-
nhdp wbiwp E ninnywd [hup hwugwgnpsh dbe dwpnnt b hwuwpwynipjwu hwdwp ogunwywnp
wunwdh ybpwdunwtunhu, npu hp hbpeht ninnywd £ upw dby Ypnuh b pwpnjulywuniypywu dlw-
Yynpdwup b wdpwwundwup, upw Jwwn unynpnypubinh wpdwwnwfuh| wubntu, w)| npwywu unyn-
pnupjniuubph wpdwwnwgubiniu, wofuwwnwupht U Yupgniywunuptu unynpbgubniu®:

Jdbpwunghwjwwuwgdwu gnpdpupwgp ppiwwunwpnnulwu hpwyniuph ghwnnejwu dbe
wwppbp Ynndbphg £ nhunwpyynd: Oppuwy' npn2 henhuwlubp nwunwwwpujwih yepwunghw-
(wywuwgdwtu nwly wnwowpynid Gu hwulwuw| hpwwpwuwlywu, Yugdwybpwywywu W w)| dh-
ongwnnwdutiph hwdwlwng, npu ninnywd £ ywwndh tywwmwyubiph hpwagnpddwup, hwugwynph
wudh unghwihqughwjhu, upw db9 Ynpwd oginwlywp unghwjwywu Ywwbiph ybpwlywugudwup,

! St'u LLmapos W.B. MpeaynpexpeHne npectynneHuii cpeay 0cBOBOMAEHHBIX OT HakasaHus. [pobnema coumanb-
Hoii apanTauuu. M.: KOpug. nuTt., 1974, £y 74:

2 St'u bposkuHa A.A, KopHee C.A. Pecoumanmsaumsa oCyKAEHHbIX KaKk LLeNb YroNoBHOro HakasaHwA // BectHuk
Ypanbckoro topuguyeckoro nHctutyta MBJ, Poccumn, N 1, 2020, L9 99:
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Upwug YGugwnwihtu b woluwwnmwupwiht wewlgniejntl gnyg nwntl, nwwmwwwnujwiubiph hpw-
Yntupubipp L oppiwywu swhbpp ywonwwubnw':

Npn2 htinhuwyubip ugnwd Gu, np nupwuwnm Jwppwagdny wudh Ytipwunghwjwlwuwgdwu gnp-
dpupwgh nwy wbwnp £ hwulwiw| ppfwljwt ywwnwufuwuwwmynigjwu tnwppbp thnybipnwd hpw-
Ywuwgynn hpwywywu, Yugdwybipwywlwu, hngpwuwwu, nwunhwpwlswywu b ubipgnpént-
RwU wy dhongubiph wdpnnonteintu, npu ninnywd £ wudh (puunypjwu wwly gunuynn wudwug,
wdpwuwmwujw(utiph, nwwwwwpwunjwiutiph) hpwyntupubiph, wquunieginiuubph W oppiwyw w-
htiph ytpwlywugudwup, npu ppwlywuwgynid £ yhwnmwlwu dwpdhuubph b pwnwpwghwywu hw-
uwpwynipjwu huunhwnunubph dhongny' upwug hwuwpwynigyniu Ybpwnwpdubint bW nbghnh-
Jwjht hwugwynpnipyniup Ywutubint uywnwyny?:

Cwdwudwu nhppnpnond Bu hwynub] twl wy htnhuwyubp: Uwuuwynpuwbu' 4.6.Rnipph
Ywpdhpny, nwunwwwpwnjwip, wquwniejntuhg qpytint duny wywuinhdp Ynbinig htinn, pwiuynud
dtéwrehy unghw-yYtugwnwpu fuunhpubtiph, npph wpryntupnd upw ninndwu dpwagnpbipp ny Jhwju
wbwp £ Yppwnydbu ywnhdp Ypbint pupwgpnid, wy] twl hbnwbuhwnbughwp' ninnhs hhduwpyhg
wquwnybijnig htwnn:

Uuyhétith £, np hwuwpwynientuhg nwwnwwwpunjwih dEynuwgdwt dbe gunuybint pupwg-
pnud, huswbu bwl ninnhs ubpgnpényEwu wnwuduwhwwnyniyEjwu wpryntupnid pWwwwpwnjwih
wudp Gupwnyynid £ qquih nEdnpdwghwih, wpdtipubph tywwndwdp nbntpdhtwgywsd wqntignt-
RJwu, npnup wwwhnynid GU upw wprnwunghwwlywu wuhwwnwlwu gnnyeniup, huYy dwpnnt
hwdwunghwjwlwu Enigyntut wpnwgninn wipdbpubipp dnynud Gu Gpypnpn wwu:

L.Ywhppwlwu ybGpwunghwjwlwuwgnup ubpyuwjwgund £ npwbu Gplwpwnl gnpdpupwg,
nph hhdpnid puywsé £ hngbipwuwlywu-dwuywdwpdwlwu, nunbuwghnwlwu, pdolwlwu, hpw-
quwiwu b Yuqdwybpwswywu dhongwnnidubip, npnup ninnywd Gu ywwndhg wqunytipntg htwnn
nwunwwwpwnjwih dnn hwuwpwynijwu unynpulwt Ywuph ywyjdwuubphu hunbgpybint niuw-
Ynreywu duwynpdwup®:

G.6.Rwyphuwu U . UL.26puhonyp upnd Gu, np nwwwwwpnwih ybpwunghwjwwuwgndp
pwywlwuhtu Gpywnp gnpdpupwg k, nph hhdpnud pulwsd £ pdoywyw, dwuwwpdwlwu, hngb-
pwuwywu b ppwlwlwu punyph dhongwnnidubph hwdwlygnieiniu®:

d.A.Mhuwpup unyuwbu YyGpwunghwjwlwuwgnidu pun Enpjutu ubGpyujwgund £ npwbu
wpngbiu, nph Enyeyniup uwfuyphuubph thnfuwpbu unp wpdtiputiph, nbptiph W hdwnnieinwuutph
pulwnudu £

' St'u babasn C.J1. K Bonpocy 0 noctneHuTeHumMapHoii pecoumranmsaumm // BecTHUK nHCTUTYTa: npecTynnexve,
HakasaHue, ncnpasneHue. 2016. Ne 4 (36), ko 15:

2 St'u BpoBkuHa A.A, KopHees C.A. Pecoumanmsaums oCyKaeHHbIX Kak LLeb YroNoBHOro HakasaHus, ko 100:

3 Sk'u Bypsiii, B.E. Pecounanuzauua v coumanbHas afantauma oCyMAEHHbIX K TMLLEHNIO CBOGOAbI: ANC. ... KaHS,
topua. Hayk. MuHck, 2010, L9 79:

* St'u Kysneuos, M., KasaHues, B. CoumanbHas LeATENbHOCTb Kak BaXHENLAA 3aa4a NEHUTEHLMAPHO cucTe-
mbl LLseliuapun / M. Kysneuos, B. KasaHues // Begomoctu yronosHo-ucnonHutenbHoit cuctembl. 2001. N2 6,
Lotip 32-33:

5 St'u Kaup6aesa J1.K. Mpobnembl pecoumanusaumm ocykaeHHbIx // Matepuanbl MEXAYHapOLHON HayYHO-MpaK-
Tnyeckoii kKoHdepeHunn «llepcnekTusHble HayuHble ucnegosaHua» - 2010». Codua, 2010, Lobip 41-46:

¢ Sk'u 3aepuHa E.E., YepHbiwos I'.H. Mpobnema pecoumnanmsaumm ocymaeHHbIx // HHOBaLmMoHHas SKOHOMMKa
u npaso. 2017. N= 2 (7), kobip 100-103:

7 St'u MNucapes B.B. Pecouunanusaums ocBo6oMAaEMbIX OT OTObIBaHMA HakazaHuA // VicnonHeHue HakasaHwii u
couuanbHas agantauma ocBoboMaeHHbIX: COOPHUK HayuHbIx Tpygos. M., 1990, Lty 4:
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4€.6.3nidwuhtwt wnwuduwgund £ ybpwunghwjwlywuwgdwu btpbp thny. dhuswybupunbu-
ghwpn, wtuhunbughwp L hGwnwbuhwnbughwn, npnup dhwdjwug htin Juwyywd Gu dhwutwlwu
pnjwunwynygjwdp b uywwwyny': Uhwutwwunigintut wpnwhwjndnd £ upwund, np wg-
nbgnipjwu opjtlwnp pninp thnybpnid unyuu £ otindnn Juippwagdny wudp®:

Jd.h. YUngynipbipnwih Ywpdhpny, wudh pwpnjuwlywuwgdwu gnpdpupwgn ufunid k putnie)niupg
wnwy, 2wnniuwyynd nwunwwwpundwu, ywwndh Ypdwi pupwgpnid b wwpunynd wudh wju-
whuh niuwynieyniutbph dtinp ptipdwdp, npnup eny| b wwjhu wuhwnhu gwulwgwd hpwyp-
dwlubpnud punpb| unghwjwwbu punniubh Juppwghd®:

Npn2 htnhuwyubp yGpwunghwjwwuwgdwtu nwly hwuwunw Gu hpwywlwu, Yugdwybip-
wwywu, dJwulwlwnpdwywu, hngbpwuwlwl, nwunhwpwlswwu b nwnwwwpwjwh tywwn-
dwdp ubipgnpoénijwt wj| dhongubiph hwdwygnieniu, npp Yhpwnynid § nunwwwpujwih deynt-
uwgdwtu wpryniupnud wpdbpwiht pwgwuwlwu Ynndunpnonwubipp skiqnpwigubnt uywwnwyny*:

L.G.Pniphh Ywpdhpny, Yybpwunghwjwlwuwgnuip nwunwwwnpwjwih ninndwt Enigyniut £, W
npw Ghoin puyuwnihg £ Ywujwsd ninnhs hhduwpynd wudh ninndwu gnpdpupwgh Ywnnignuip?®:

N.U.Pnswpnyh Ywpdhpny, ytipwunghwjwwuwgdwu gnpdpupwg k, npp ulunwd £ ninnhs hhd-
Uwpynw b nph Enegnttp nunwwwpujwht wquwn Juwupht wywnpwuwnbp, huy wwwndhg
wquwuybinig htinn' upwu htnwbuhwnbughwp oqunipyniuu £S:

Stunipjwtu b9 wnlw dnuinbignidubipp pny) GU wwihu Ggpwlwgub), np ybpwunghwjwlywuw-
gnuip hwulwgynu £ Gpbip wnnudnd' npwtiu wpngbiu, uywwnwy W gnpdniubinuygniu’:

Npn2 htnhuwlubp wju ubpywjwgund Gu npwbiu dhongwnnidubiph wdpnnoniejniu, gnhpdpu-
pwg, wnryntup®: Wuwbu, wnwuduwgynid bu nwunwwwpunjwih yspwunghwjwlwuwgdwu hbnl-
jw| hhduwywu ninnnigyniutibipp’

- wju nunwwwpujwih tyundwdp ubipgnpdnigjwu dhongwnnwdubiph hwdwlwng t, hwwnty
dowlyywd dhongwnnidubiph wdpnnonpnit, npu ninnywé £ upw hpwjwhwwuwnwy Juppwagdh
wwwhnydwup (opGuunph nbuwywup),

- ywwndh Ypdwt (deynuwgdwt) wpryntupnid nwnwwwnwnjwih yipwgws Ywd pniywgwd un-
ghwjwywu Ywwbiph, $niuyghwutiph b wnwudhu Ywpgquwyhbwyh Yyepwhwugqund (YGpwunghw-
|lwlwuwgnudp' npwbu gnpdpupwg),

2’

' St'u tOxanuH B.E. MMpouecc pecounanusaumm u ero obecrieyeHne B yronoBHOM CyA0MNPOU3BOACTBE. PA3aHb,
1992, ko 24:

2 St'u bposkuHa A.A, KopHees C.A. Pecounanusauma ocysaeHHbIX Kak LEeb yronoBHoro HakasaHus, £y 100:

3 Sb'u Koztobeppa B. N. O noHaATAM ncnpasneHus n nepeBoCcnmTaHuA B COBETCKOM YrofiOBHOM npase // YueHbie
3anucku. Capatos, 1969. Bbin. 16. k9 119:

* St'u EBTywenko U.N. YcnoBHO-B0CpoYHOE 0CBOBOMAEHME OCYKAEHHDIX K IMLLEHNIO CBOBOAbI 1 MX pecoLani-
3auma: MmoHorpadma. Bonrorpag, 2005, £o 138, Ycmarnos U.M. YcnoeHo-gocpoyHoe ocBo6OMAEHNE OCYKAEHHbIX
K nuiweHuto ceoboppbl nNo 3akoHopaTenbcTBy Poccun n npakTuka ero npymMeHeHus B TatapcTaHe: AWC. ... KaHf.
topug. Hayk. Kasanb, 2014, totip 65-66:

5 Sk'u bypblit B.E. Pecoumanusaumsa u counanbHas agantauma oCy}aeHHbIX K iuLueHmnto ceobogpbl, by 78:

¢ St'u Bo4apos B.M. YronoBHO-UCMONHUTENBHBIE N KPUMMHONOMMYECKUE acreKTbl COLManbHO peabunutamm
0CBOOOMOEHHBIX U3 UCTIPaBUTENbHbIX YUpemKaeHnil: aBToped. ... kaHg. topua. Hayk. KpacHogaap, 2001, ko 9

7 St'u Nlemmnwak E.M. WHTerpaumoHHbIii Moaxon K ONpeaeneHnio TeEpMUHa «pecoumanusaumns» // bantuitcknii
rymaHuTapHblii xxypHan, 2014, N2, ko 25:

8 Sk'u Xacpnzosa A.M. Pecoupanusaums ocyaeHHbIX Kak 3aa4a yronoBHO-UCMONHUTENLHOM nonuTukn Poccuu:
K Bonpocy o TepmuHanorum // BectHuk KasaHckoro topuguyeckoro nuctutyta MBJL Poccun, Ne 3(41) 2020, Lo
326:
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- nwwnwwwpujwih Yynndhg hwdpunhwunip Jwppwagsdh Ywunuubiph bW wpdbpwjhu Ynndunpn-
ontdubiph hwuwnwwnnud, hpwywYwu Ywd Juppwagdh pwpnjulwtu unpdbipht Gupwnyybint wuhpw-
dbownniegniu (Yepwunghwjwlwuwgnuip' npwbu wpryniup):

4d.Spnipuhynyp YyGpwunghwjwlwuwgnidp nhinwpynid § npwbu gnpdpupwg, npp pwnyugwsd
E opqwuwwbu dhdjwug Yuwywd thnybiphg, nph pupwgpnd wwnppbp unipjtiynubp hwugwup
Ywwwpwd wush ufuwndwdp hpwlwuwgund Gu hwdwihp wgnbgniyenuu':

Npn2 htinhuwyutp yepwunghwjwwuwgdwt wnwy hwulwunid GU nwnwwwpnjwih ninndwu
gnpdpupwgp, upw dnn hpwywhwywwwy Jwppwagdh duwynpnudp, npp hwdwwwnwufuwund
unghwjwywu unpdbphtu, unghwwwbu oguwywn hwwnynieniuutiph b wwbph yepwywugudwu,
wwhwwudwu W qupgugdwu hhdwt pw b wquunnyejwu dby hbnwgqw wnwwunwgnuip?:

Cuwn Eniypjwt hwdwlwndhp (hubiiny ybpngpjw| dnintignidutiph htiwn, gununwd Gup, np nwwnw-
wwnwjwih ninndwt tywwwyp upw dbpwunghwjwwuwgndu £ U npw wpryniupt £ yGpwun-
ghwjwywuwgnwip: Wuhupu, nwwunwwwpujwh ybpwunghwjwwuwgdwtu hwdwp hpwlwuwg-
ynn dhongwnnidubiph wgnbgnyejwdp ytpohtuu ninnynud £ b ybipwnwnund ophtwwwh Juppw-
qdhu: Ywpoénwd Gup, np YyEpwunghwjwwuwgnidp, h mwppbpnigintt ninndwt, wybih jwju hwu-
Ywgniejniu : Uy, dh Ynndhg, ubipwnnid E nwunwwwpunjwih hbun vwpynn npnawlh dhongunnid-
ubiph wdpnnonieyniu, huy dinw Ynndhg' yepwunghwjwwuwgnuip nuwnwwwpujwih hbwn nwp-
Jnn woluwwnwupubph wpmyniupt £: Wuhupt' h wiwppbipnigyniu ninndwu, npu pun Enygjuit Yuwfu-
qwsé £ nwwnwwwpujwihg, nphtu ytpohup wbinp £ hwutuh hupunipnyu, ybpwunghwjwwuwgnidp
Gupwnpnw  nwunwwwpujwih ninndwup bwywuwnnn npnawyh pwjbphtu whwnnejwu ubipgpwy-
qwoénipiniu, nwunwwwpwnjwihu unpdw|, hpwywhwwwwy Ywup YyGpwnwnuwntu odwunwynt-
pIntu: Wn Yuwwwygnipjwdp Ywpdnwd Gup, np optuunpwlwu thnthnfunigyniuuph wpryntupnid ng
Rt ninndwu bwwunwlu wyjjlu wnlw sk, wy wjt tGpwnynwd £ yGpwunghwjwwuwgdwt twywwnw-
Ynud:

Uunpwnwnuw|ny ywwnhdp ywjdwuwlwunpbiu syhpwntijhu ywwndh ytipnugjw| bywwnwyubiph
wuwwhnydwu hwpght' 4.6, Lwwohtuu wpnwhwjnb) £ wju wnbuwybnp, np ywnhdp ywjdwuw-
Ywunptu syphpwnbihu ppwywuwgynd GU ywwndh twywwmwlubipp gnut dhwju wju Wwwnbwnny,
np wudp nwunwwwpunynw £ b hwdwpynw E nwunwwwpunjwd wdpnng thnpdwopowuh pupwg-
pnd®: Uyu wnnuwing hwpy § ugb|, np wwjdwuwwunpbu syppwnbint dwdwuwly hwuwpwynip)ni-
Uhg wudp sh dbynwuwgynid, nwwnh ybpohuh ybGpwunghwjwlwuwgnidp, npwbu Ywunu, wytih
htioun wbiwp E [huh, pwuh np wju nbwpnd wudh dnwn sGU wnwowund wquwnniejniuhg gplybnt
htiwmuwupny htwpwynp pwgwuwlwu Ynndunpnanwdubipnu nt wgnbignyeyniutipp: Nwinp win nbiw-
pnud wudht ophtwwwh Juppwgdhu Yybpwnwnpdubiu wybh htigin £ UpLunyu dwdwuwy, wyu
huuwnhwnnunp Yppwnbijhu wudh Juwppwagdh tjwwndwdp wbwp £ hpwwuwgyh wwwnawbd huyn-
nnieyntl, Ytipphup htivn wbinp £ wwpdbu hwdwwywwnuwfuwtu wofuwwnwuputn, hwwnwy nbiw-
pnud wquwnniejwu Uk gunuybip Ywpnn £ niubuw] hwywnwy wanbignyeintup, wudh dnin Yupnn

' St'u Tpy6Hukos B.M. CoupnanbHan agantauma ocBOBOMAEHHbIX OT OTObIBaHWA HakasaHWA. XapbkoB: OCHOBA,
1990, k9 9:

2 St'u BaweHko P.B. OpranisauiiiHo-npaBosi nutaHHA pecouuanusaumu 3acymkenux // [pobnemm neHiteH-
uiapHoi Teopit I npakTuku: LLlopiyHuii 6roneteHb KuiscbKoro iIHCTUTYTY BHYTpILLHIX cnpas. K.: KIBC, «MI1 Jlecan,
2003. Ne 8, Ltobip 29-37:

3 Sk'u Makcumos C.B. YcnosHoe ocyxpenue n ero uenu. Poccuiickuin cnegosatens. 2005. Ne 9, bobip 26-28:
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E wnwowtw] wuwwuwndtihnigjwu qqugnid, husu k| hp hbpehtu Ywpnn £ hwugbigub] wywwndh
Uwwwnwyubiph shpwagnpddwup b pwpdpwgub| unp hwugwynp Jwppwaghd npulinpbint hwyjwuw-
Ywuniejniup:

Annotation: The subject of the article is grounds for conditional punishment and the theoretical
approaches to the issue at hand. In the context of the new Criminal Code of the Republic of Armenia,
the aims of the sentence were presented, as well as the approaches to them in the legal literature. In
addition, the article discusses the question of the expediency of re-socializing the sentenced person
as the purpose of the sentence according to the new Criminal Code of the Republic of Armenia.

AHHoTauusa: [laHHasa cTaTbA NOCBALLEHA UCCNEA0BaHNIO OCHOBaHWI YCNOBHOMO HEMPUMEHEHWUA HaKa-
3aHuA. B cBA3M € 3TUM paccMOTpeHbl pa3nnyHble TEOPETUYECKME NOAXOAbI MO JaHHOIN npobnemaTuke.
B KoHTekcTe HoBoro YronosHoro kopekca Pecnybnukn Apmenua, nccnefosaHbl Npobnembl NnpeaycmoT-
peHvsA Leneii HakasaHuA, a TakKe UMEIOLLMECA B FOPUANYECKOIN uTepaType pa3nnyHble Noaxoabl K nx
pelueHunto. B cTatbe TakMe paccmaTpuBaeTCA BOMpOC O LenecoobpasHOCTV NMpefyCMOTPEHNA pecoLima-
NM3aLMmn OCYHAEHHOrO Kak LEenu HakasaHusA B HOBOM YronoBHoM kopekce PA.

<hduwpwnbp' wuwiphdp wuwydwbwlwbnplt syppwnbine hhdpbpp, wwindh twwpwlln, un-
ghwwlwt wpnwpnipywt Jepwlwbqund, wwindh Ghpuwnpyywd wudh ninnnid, hwbgwagnpdni-
pynibbiipnh Ywpunid, wuwindh Gupwnldws wudht Yyapwunghwpwlwbwgnid:

Keywords: grounds for conditional punishment, the purposes of punishment, restoration of social
Justice, correction of the punished person, crime prevention, re-socialization of the convicted person.

KnroueBbie cnosa: ocHoBaHUA yCNOBHO20 HENPUMEHEHUA HaKA3aHUA, Ye/u HAKAa3aHUA, BOCCMAHOB-
neHue coyuanbHoli cnpasednusocmu, ucnpasieHue ocyx0eHHoz0, npedynpexdeHue npecmynneHud,
pecoyuanu3ayusa ocys0eHHO20.
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dghrundu huLu

Mnwwuypwbh rwpbnyeywt nuwpwuwgnipwi hwdwuwpwuh ¥<h
ghipwigfuwgnn, Gplypnpn nuuh ppwdwpwt

ZHIRNOVA INNA

Researcher at the University of Prosecutor’s Office of the Russian Federation
Scientific-Research Institute, 2-nd class lawyer

MUPHOBA UHHA
Hay4nbiii compyoruk HWN YHusepcumema npokypamypsi
Poccutickoli ®edepayuu, ropucm 2 knacca

MESULUL b4 <UUU3LLU3PL FLNRULENP ALAPSNRU HUSURURNRS3UL UN1U LS
unNhNShU3h UULUMTHULUP GLUKUSU UL SUUUr ve3rnuu3nt
SuLstrh uhrunuUuL UUUPL”

ON THE APPLICATION OF NEURAL NETWORKS FOR ASSESSMENT OF THE PROSECUTOR'S
OFFICE OF THE LEVEL OF CORRUPTION IN THE SPHERE OF
STATE AND MUNICIPAL PROCUREMENT"

O NMPUMEHEHWWN HEMPOHHbIX CETEIA 111 OLLEHKW NPOKYPATYPOIA
YPOBHSA KOPPYMLWUU B CEPE FOCYJAPCTBEHHbIX
N MYHULLUMANIbHbIX 3AKYMOK*

Koppynuua B ccpepe rocyiapCcTBeHHbIX M MyHULMNANbHbIX 3aKYMOK M rocoObopoH3aKasa, NPoBOAUMbIX
B cooTBeTCcTBUM C PepepanbHbim 3aKoHoM oT 05.04.2013 Ne 44-d3 «O KoHTpaKkTHOI cucTeme B chepe
3aKynok ToBapoB, paboT, ycnyr ana obecneyeHna rocyfapcTBEHHbIX U MyHULMNANbHbIX HY¥a», Pepne-
panbHbiM 3akoHoM oT 18.07.2011 N2 223-d3 «O 3akynkax ToBapoB, paboT, ycnyr oTAenbHbIMU BUgaMu
topuanyecknx nuuy» n PegepanbHbim 3akoHom oT 29 pekabpa 2012 r. Ne 275-d3 «O rocypapcTseHHOM
0b60pOHHOM 3aKa3e» UMEeEeT NPAMOIA HeraTUBHbI 3¢peKT Ha AONTOCPOYHbIE BO3MOMHOCTU IKOHOMUYEC-
KOro pocTa, He No3BonAeT ¢ HanbonblLeii Nonb30ii NCNONb30BaThb BblENAeMble U3 OlofKeTa leHeKHble
CpencTBa, HAHOCUT HanbonbLLUNiA MaTepuanbHbIil yLepb n yrpoxaeT 6e30nacHOCTU CTpaHbl.

CornacHo utoram uccnegoBaHuii cneLmanbHOro npoexkta Toproso-npombliluneHHoit nanatol Poccuu
«busHec-bapomeTtp koppynuumn», Koppynuua B 0bnacTu rocyAapCcTBEHHbIX, MyHULMMNANbHbIX 3aKyrok,
HapAAYy C KOPPYNUUEi Npu NonyYyeHnn paspeLleHnii u NINLEH3NiA, a Takme KOHTpona (Hag3opa) 3a npej-
MPUHUMATENbCKON AEeATeNbHOCTbIO, OcTaeTcA Hanbonee KOPPyMNMPOBaHHOI 06NACTbIO C TOYKU 3pEHNA
6usHecmeHoB'.

Tonbko no ntoram Tpex keaptanos 2020 roga B xofe NpoBefeHUA NAaHOBbIX U BHEMNAHOBbLIX MPO-
BEPOK B OTHOLLIEHUM 3aKYMOK, HapyLleHWs BbiABaeHbl B 32% cnyyaax, PAC Poccun Bo3bympaeHo bonee
19 000 pen 06 apMMHUCTPaTUBHbIX NMpaBOHaPYLLEHWAX 3a HapylleHuA 3akoHopaTtenbcTBa Poccuiickoii
depepauum o KOHTpaKkTHOI cucteme B cpepe 3akynok. [pu 3Tom 3a 310 Bpema Hbino 3akntoyeHo 2,4

* nnywidp ubpyuwjwgyb £ 05.05.2021, gpwiunuyt £ 19.05.2021, punniudb) b wwwgpniejwu 24.12.2021:
* The article was presented 05.05.2021, was rewiewed 19.05.2021, was accepted to publication 24.12.2021.

* Cratba npegctaBneHa 05.05.2021, peueHsuposaHa 19.05.2021, npuHaTta B nevatb 24.12.2021.

" URL: http://ach.tpprf.ru/ (nata obpaiwenus 25.02.2021).
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M/TH KOHTPaKTOB Ha 00LLyto cymmy 6 TpH pybneid, T.e. HapyLueHua 6binv BbiABNEHbI MpK pacrpemeneHnm
nopagaka 2 TpaH pybneii.

Mo mHeHuto rnaBbl CuetHoii Manatbl PP Anekces KyppuHa, macwitabbl koppynuum B Poccun He
CHUMalOTCA, a ywepb oT Hee cocTaBNAET TPUANUOHBI pybneit 1 60NbLUMHCTBO (PUHAHCOBBIX HapYLUEHW
KacaroTcA MMEHHO NPOLLEAYP 3aKynoK u Byxrantepckoro yyeta.'.

Ywwepb oT Koppynuum — 3TO He TONbKO B3ATKM M OTKaTbl, HO U yLiepb OT Hef06POCOBECTHOW KOHKY-
PEHLMWN Ha PbIHKE 3a CYET MpefoCTaBleHNA NPEUMYLLLECTB KOMMNAHUAM, POACTBEHHWUKaM, NpUONnMKeH-
HbIM K MpaBsLLeii anuTe oTAEeNnbHOro ropofa, obnactu, cybbekta Poccuiickoin Pepepauun. MNpu atom
MCKaMaroTCA CTUMYNbl B 3KOHOMUKE, NPOWUCXOAMT MOTEPA TEMMNOB SKOHOMUYECKOrO pocTa M LOXOAOB
HaceneHus.

lNo cnosam lNpe3ngenta Poccuiicknii depepaumn lNytuHa B.B., ofgHO 13 akTyanbHbIX 1 KpaiiHe 3Ha-
YMMbIX HamnpasneHnil paboTbl NPOKypaTypbl — 3TO NpPoTUBOAeicTBME Koppynuun. OcobeHHo 3To KacaeT-
CA 3aWmTbl OLOAMETHbIX CPeACTB, BbIOENEHHbIX Ha peann3auuio HaLMOHaNbHbIX MPOEKTOB, FOCy-
AapCTBEHHbIX M MyHULMMNANbHbIX MPOrpamm, rocobopoH3akasa’.

Takue Tunosble HapyleHua 3akoHa 44-P3 un 3akoHa 223-P3, Kak HapylLleHuA nopsajka otbopa
Y4aCTHUKOB 3aKynok 1 Bblbopa criocoba onpefeneHnsa noctaBlMKa (MOAPALYMNKA, UCMONHWUTENA) NPK-
BOAAT K HEOBOCHOBAHHOMY OrpaHMYEHUI0 KOHKYpPEHLUW, CO3AaHNI0 BUAMMOCTU KOHKYPEHTHOW npoLe-
Aypbl 0T60pa 1 3aKMHOYEHMIO COMNALLIEHUA C 3apaHee ONpPELEeNeHHbIM YH4aCTHUKOM 3aKymnku®, 4To B KO-
HEYHOM uTOre BefeT K Hea(pPeKTUBHOCTM UCMONb30BaHMA BbIGENAEMbIX Ha 3aKyMKW CPeAcTB, HaHOCA
maTepuanbHblii yuiepb cTpaHe.

B HacToALLee Bpema ana cuctembl rocyfapCTBEHHbIX M MyHULMNANbHbIX 3aKYMoK pa3paboTtaHo 60nb-
LLIOE YWNCNO MHAMKATOPOB, T.e. METOLOB BbIABNEHUA CBEAEHWI, YKa3bIBaOLLLMX Ha BO3MOKHOCTb COBEp-
LUEHNA KOPPYNLMOHHOrO MpaBOHaPYLLEHWA, a TaKkiKe Ha peanu3auuio KoppynuuoHHoi cxembl. Paspa-
60TKa N BHEAPEHWE TaKUX MHMKATOPOB KOPPYNL MM NpefycMOTpeHbl Takxe «MeTofnyecknmy pekoMeH-
AaLMAMMW NO BbIABAEHUIO U MUHUMU3ALLMN KOPPYMLMOHHbIX PUCKOB NMPW OCYLLLECTBNEHUM 3aKYMOK TOBa-
poB, pabot, ycnyr ana obecneyeHuAa rocyfapCTBEeHHbIX WA MyHULMNANbHbIX HyX4», YyTB. MUHTpyAOM
Poccun 07.10.2020r. Takve nHpuKaTtopbl KOpPYNLMUM UCNONb3YHOTCA Ha BCEX 3Tanax BbIMOAHEHUA 3a-
KYNKW: BblBUKEHME 3aKa34yMKOM YCNOBWiI1 3aKynku, Bblbop nobeputena u nopnucaHue KOHTpaKTa C
nobegutenem.

[NepBas rpynna oTHOCMTCA K YCTaHOBNEHUIO CTAPTOBO LieHbl 3aKyMNKW. 3aka3ynk, BiA yCTaHOBNEHWA
HayanbHO LeHbl KOHTPaKTa, OTMPaBAET 3anpoc B HECKOAbKO KOMNaHWiA, paboTatoLLyX Ha 3TOM pPbIHKE,
unu npocto bepeT LeHbl ¢ caiiTa komnaHun. Ecnu yctaHaBnvBaeTca HavanbHaA LEeHa KOHTpaKkTa He no
MWUHWUMaNbHOMY KOMMEPYECKOMY MPEeAJIOKEHNIO, TO 3TO Y¥e MOMET CBUAETENbCTBOBATb O BO3MOMHOM
Koppynuuun. [prmepom NpUMeHEHWA MpPAMbIX METOAOB OLLEHKM BO3MOMHOI KOpPynuuuW Ha AaHHOM
aTane MoxeT ObITb 3aBbllleHWE HayaNbHOW LEeHbl KOHTpakTa U LeH MO CPaBHEHWIO C LieHamu Ha
aHanoruyHble ToBapbl U YCNyru Ha pbiHKe.

Bropas rpynna nHamMKaTopoB CBUAETENLCTBYET O BO3MOMHOM OrpaHW4yeHnn KoHKypeHuuun. Ecnm no
YCNoBUAM 3aKynkun 6onbLuoii obbem paboTbl fonkeH bbITh caenaH B HepeanbHO KOPOTKUE CPOKU, TO 3TO
TOME MOMET CBUAETENbCTBOBATb O TOM, YTO 3aKa3uWK Yyme Onpefenun rnocraBlMKa U AOroBOPUNCA C
HUM, a MOCTaBLLMK YMe Havan paboTaTb MO KOHTPaAKTY A0 €ro 3aKkNtoYeHUA.

ToT daKt, 4TO B 3aKyMKe y4acTBYIOT KOMNaHUK, HEaBHO 3aPErMCTPMPOBaHHbIE U HE UMEIOLLMe KBa-
nMpULMPOBAHHOIO NEPCOHana, TakXe MOMKeT CBUAETENbCTBOBATb O KOPPYMLMOHHBIX CXeMax.

N
I

" URL: https://www.kommersant.ru/doc/4220126 (gata obpatuerua 25.02.2021)
2 URL: http://kremlin.ru/events/president/news/62998 (parta obparierua 25.02.2021)
3 [loknap, o cocToAHMK KoHKypeHuun B Poccuiickoii depepaumu 3a 2019 rog. PAC, 2020 r.
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lMocnepHAA rpynna MHAWKATOPOB OTHOCUTCA K pe3ynbTaTam 3akynku. MiTorosas LieHa KOHTpaKTa, Ko-
TOpas HE3HAYMTENbHO HUME N3HAYalbHO OObABNEHHON, MOXET CBUETENLCTBOBATb O (PUKTUBHOCTU KOH-
KypeHLM B X0fie NPoBeAeHNA 3aKynKku. TakKe 0 KOPPYMLMUOHHBIX LECTBMAX MOXET CBUAETENbCTBOBATbL
TO, 4TO OAHW U Te e NOCTaBLUMKN BbIUMPbIBAtOT 3aKYMNMKN MHOTO pa3 y OfHUX U TEX Me 3aKa34MKOB.

B HacTosLLEee BpemA B eauHoI MHdopMaLLMoHHO cucTeme B cipepe 3akynok 6onee 30 maH 3anuceit’,
MO3TOMY aHanu3 KOPPYMUMOHHbIX PUCKOB KaMfol 3aKkynmku HEeBO3MOMEH B pyyHOM pexume. [na
peLLeHna 3Toll 3aa4n HeobxoauMbl pa3paboTka W UCMONb30BaHWE aHaNMTUYECKO MHopMaLMOHHO
cucTeMbl, KoTopas bbl Mo 3aAaHHbIM KPUTEPUAM UK NpaBunam (MHAMKaTOpaMm) Ha BCeX 3Tanax 3aKynku
morna 6bl MPOBOAUTL aHTUKOPPYMNLMOHHBIN aHanu3 ¢ UCNoNb30BaHWEM WHAMKATOPOB W BbIAeNATb AnA
bonee npucTanbHOW NPOBEPKM Te 3aKyNKW, KOTOpble BbI3bIBalOT NOJO3PEHNE Ha NPEAMET KOPPYMNLUN.

B cBoeii peun Ha konnerun [eHepanbHoii npokypatypbl Poccuiickoii Pepepauun B mapte 2020 r.
eHepanbHbIii Nnpokypop Poccuiickoii Pepepauun KpacHos W.B. rosopun o Heobxoaumoctu yckoputb
npoLecc aBTomMaTM3aLmn NpoBefeHNA aHTUKOPPYNLMOHHOI 3KCNepPTU3bl HOPMATUBHO-MPaBOBbLIX aKTOB
M NpoBEpKM [OBPOCOBECTHOCTM Yy4aCTHUKOB roc3akynok. [lo ero cnosam peanusauusa 3TUX U [BpPYyrux
MHUUMATKB B pamKax LudppoBoii TpaHcdopMaummu opraHoB [1pokypaTtypbl NOBbICUT pe3ynbTaTUBHOCTb
HaA30pa U1 NO3BOMUT UATM B HOTY CO BPEMEHeM?.

B 2017 r. npunata KoHuenuwusa uudposoii TpaHchopmaL M opraHoB v opraHu3auuii NpokypaTypbl
Poccuiickoit Pegepaumn go 2025 rogad, B CUCTEMHOM MPOEKTE peannsauum KOTOPOil B LENAX MOBbI-
LLIeHUA KayecTBa aHanMTU4YecKoi paboTbl NpesycMOTPEHO UCMONb30BaHWe anroputMos 0bpaboTku 6onb-
LMX 06bEMOB [laHHbIX U UCKYCCTBEHHOMO MHTENNEKTA: HEeliPOHHbIX CETEl, reHeTUYeCcKnx anropuTMos,
MaLUMHHOIO 0byyeHna’.

B pamkax obecneyenusa ycnosuit ona onepaTMBHOI peanusaumm Haf30pHbIX PYHKLMIA NPOKypaTypbl
B CBA3M C uuppoBm3aumeil 06beKTOB Hag30pa co3aHne Takoli aHaNIMTUYECKOI MHGPOPMaLLMOHHOI cuc-
TeMbl UMEET Ype3BblyaiiHO BaMHOE 3Ha4YeHue.

[MomM1MO BblLLIEyKa3aHHbIX MHAMKATOPOB KOPPYNLUUK, B LlaHHOI cucTeMe HeobXxoanMo NpesycMoTpeTb
ncrnonb3oBaHMe MHAMKATOPOB KOPPYMLMM, KOTOpble NpoBepanu bbl Hanmune adpcpunmpoBaHHOCTU Npu-
HUMaIOLLMX yHacTue B 3aKymnKe HpUAMYECKUX UL, unu Hanmume opHoro 6eHedpuumapa (Bbirogonpuob-
petaTens), 4TO 3HaYUTENbHO CHUMKAET KOHKYPEHLLMIO MEXY YH4aCTHUKaMM 3aKyroK.

Takaa aHanuTuyeckaa MHdOPMaLMOHHAA CUCTEMA [OM¥KHA TaK¥e BbIABNATL MEMAY YH4aCTHUKOM 3a-
KYMKN 1 3aKa34MKOM Hannume KOHINKTa MHTepecos, Kak oH noHumaetca B nn.9 n.1 C1.31 Pepepans-
Horo 3akoHa oT 05.04.2013 N2 44-d3 (peg. ot 27.02.2020) «O koHTpaKTHOI1 cucteme B cdhepe 3aKynok
TOBapoB, paboT, ycnyr ana obecneyeHns rocyfapcTBEHHbIX U MyHULMNANbHbIX Hy#a». [Tpn aTom B cuc-
Teme Heobxo[MMO NPeAyCMOTPETb BblABNEHNE KOH(NNKTOB WHTEPECOB, KOrja OpraHM3aTop 3aKyrnku
(pyKoBOAMTENb 3aKa3uMKa, YNeH KOMMCCUM MO OCYLLLECTBNEHUIO 3aKyMoK, PYKOBOAUTENb KOHTPaKTHO
cnyx0bl 3aKa3unka, KOHTPaKTHbI yNpaBnAloLLMiA) cocTOUT B bpake unu ABnAeTca BNU3KUM POACTBEH-
HUKOM Y4YaCTHMKa 3aKynku (BbirogonpuobperaTtens, reHepanbHOro [UPEKTopa, YNpaBaAOLLEro,
npesnpeHTa, YieHa UCNonHUTENbHOro opraxa). [py panbHeliliem pasBUTUM CUCTEMbI MOMHO pacLUm-

"URL: https://zakupki.gov.ru (aata obpatuerna 01.03.2021).

2 URL: http://kremlin.ru/events/president/news/62998 (parta obpawiequa 01.03.2021).

3 Mpukas eHepanbHoro npokypopa Poccuiickoit Pepepauum ot 14.09.2017 Ne 627 "06 yrBepmaeHun KoHuen-
LMK uMdppoBoil TpaHcpopMaLLMK OpraHoB M opraHu3auuii npokypatypbl go 2025 ropa” (Bmecte ¢ "KoHuenuueii
uMcpoBOii TpaHcopMaLMn opraHoB U opraHu3aLuii npokypatypel Poccuiickoii Pepepauun go 2025 ropa").

* l'opweynukosa E.M. WMHdopmaLMoHHO-KOMMYHUKaLMOHHbIE TEXHONOTUU Kak MHCTPYMEHT LMGPOBOI TpaHC-
chopmaLmu opraHoB npokypaTypbl. «BecTHuk Akapemun toctuumm», N2 2(4), Epesan, 2020, cTp.46.
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puTb cTeneHb adppuNMpoBaHHOCTM U 3afaBaTb CTeMeHb POACTBa B KayecTBe napameTpa. Hanpuwmep,
MOMHO MpPOBEPATb Hanuune U He bnuxaiillero popcTea (ABONOPOAHblE bpaTbA, CecTpbl, POACTBO CO
CTOPOHbI MEHbI/My3Ka).

B HacTosLLee BpemA CyLLecTBYIOT aHanUTUYeCKNe MHPOPMaLLMOHHbIE CUCTEMbI, peLuatoLne nopob-
Hble 3afayn. Hanpumep, cuctembl ynpasneHus akTuBamv XonauHra. Takue cucteMbl, B pexume oHnaiiH
nossonAoLmne BbiABNATL No EanHomy rocypapcteeHHomy peectpy topupuueckux nuuy, (EFPHOJI) Bce
acpcpunmpoBaHHble ropuanYecKue nnua, BblABNATbL beHednLMapoB, POACTBEHHbIE CBA3W MEXAY NMLAMU,
BXOJALLMMM B PYKOBOACTBO KOMMNaHWIi XOnfauHra, yse BHeppeHbl B [ockopropauumn «Pocatom» u B
KpynHeiiwem puteiin xonguHre PP X5 Retail Group.

AHanuTnyeckaa nHopmaLMoHHaa cuctema AonHHa 6a3nMpoBaTbCA Ha WCMONb30BaHWUKM TEXHOMOTUiA
WCKYCCTBEHHOIO MHTeNneKkTa n 06paboTku «OoNbLUMX AaHHbIX».

Hanpumep, ana Takoro aHTMKOPPYNLMOHHOrO aHann3a MO}HO UCMONb30BaTb OfHOCNONHbIE HENPOH-
Hble ceTn'. B aTom cnyyae pabota Takoil cetu byaeT BbirnafeTb cnepytowum obpasom. Ha Bxog nopa-
OTCA 3HAYeHMA WHAMKATOPOB, MPUMEHAEMbIX /1A OLEHKU BO3MOMKHOCTM KOPPYNUMU B Xxofe rocypap-
CTBEHHOW MMM MyHUUMNANbHON 3aKynku. 3HaYeHWe «HOMb» COOTBETCTBYET OTCYTCTBMIO paccmaTpu-
BaeMoro npv3Haka Hannmuua koppynuuu (Hanpumep, appunpoBaHHOCTH C OPraHn3aToOpoOM 3aKynku), a
3HayYeHue «efuHMLAa», COOTBETCTBEHHO, Hanuuue. [locne 3Toro NpPoOUCXoaUT CyMMUpPOBaHWE 3HayYeHUi
WHAMKATOPOB C HeKnMmn KoadpduumeHTamm (Becamu) No BCEM UCMONb3yeMbIM MHAMKaTopam. Koadpdm-
LMEHT (BEC) KaMAoro MHAMKaTopa — 3HaYMMOCTb 3TOrO WMHAMKaTopa AfA OLEHKU KOppynuuu B Xope
3akynku. [lonyyaem 4ncno, KOTopoe xapakTepu3yeT Hanuyue NpPU3HaKoB KOPPYMLMUM B XOAe 3aKymnku.
Ilna Toro 4tobbl MOMHO 6bINO CPaBHUBATL OMMCAHHbIE OLLEHKN KOPPYNLWUM AA pas3fMyHbIX 3aKynok C
pasfMYHbIM YMCIOM UCMOMNb3YyeMbIX MHANKATOPOB, HEOOXOAMMO NPOBECTM HOPMaNM3aLuo NONY4YEHHOro
yucna. [lna atoro ucnonb3yeTcA Tak Ha3biBaemad (PYHKLMA akTMBaLUW HelpoHHol ceTn. B Hawem
Clyyae MOMHO MCMONb30BaTb CamMyto PacrnpocTpaHeHHYo PYHKLMIO aKTUBaLMM C Mana3soHOM 3Ha4YeHui
" Yem 6ume 3HaueHne cpyHKUMK BypeT K enmn-

+e™x’
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OT HOMA [0 €4UHULbI - OTUCTUYECKYIO PYHKLMIO
HULLe, TEM BbilLe BEPOATHOCTb HaNN4YMA KOpPPYNLMUK B XoAe NpoBepsAemoil 3akynku. Beibop noporosoro
3HayeHWA, BbllLe KOTOPOro BbIAAETCA NMpefyrnpeKAeHne O BO3MOMHbIX KOPPYMUMOHHbIX pUCKax npw
MPOBEfEHNN KOHKPETHOW 3aKynku, a Takxe nopbop KoahdULMEHTOB (BECOB) OCYLLLECTBAAETCA Mpu
0by4YeHUN HENpPOHHOW CeTn 3KCMepTaMn Ha MHOMECTBE BCEX YHe MPOBEAEHHbIX rOCyAapCTBEHHbIX U
MYHULMNANbHbIX 3aKYMoK ¢ obA3aTeNbHbIM YYETOM TeX 3aKyrnoK, KoTopble OblM aHHynMpoBaHbl MU
OTMEHEHbI M3-3a HalJEeHHbIX HapyLLEeHW NPy UX NPOBEfEHNUN.

Takum obpasom, undposmnsauma peaTenbHOCTU NPOKypaTypbl, pa3paboTka U NPUMEHEHVE KOMMIEKCa
WHOMKATOPOB KOPPYMUUW, MWCMONb30BaHUE WCKYCCTBEHHOrO MWHTENNEKTa, B YaCTHOCTW, HeWpPOHHbIX
ceTeil, NO3BONMAT aBTOMaTU3UPOBaTb aHTUKOPPYMLMOHHbIW aHanu3 NpoBefeHNA rocyJapCTBEHHbIX U My-
HULMNANbHbIX 3aKYMOK, YTO B CBOIO O4Yepefb MPUBERET K CHVHEHWIO YPOBHA KOPPYMUMU U 310yMOT-
pebneHunii B aTOi1 obnactu, a 3HaunT byaeT cnocobcTBOBaTb paLMOHaNbHOMY UCMONb30BaHWIO bropxeT-
HbIX CPEACTB.

UWdthnthwghp' <nnqwdnud hpduwynpydnd £ wjuwhup apndwlywu mbnblunjulywu hwdwlwp-
gh dowydwu b ubpnpdwu wuhpwdbonnieniup, npp, ogunwagnndtin wphtunwlwu pwuwywunt-

" Tonosko B.A., KpacHonpowut B.B. HelipoceteBble TexHonormum o6pabotku gaHHbIx. YuebHoe nocobme. MUHCK,
2017.
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RjwU (Ubypnuwhu gwugbiph) whfuuninghwubipp W Yppwnting Ynnnuyghwh' wnlw b unp hunhyw-
wnnpubipp, juwwwhnyh nwunwfuwgniejwu Ynndhg wyhwnmwlwu W hwdwjupwihu gunwdubiph ninpunnd
Ynnniwyghwih dwywpnwyh guwhwnmdwu wynndwwnwgnudp, husu hp hbpehu eny| Yunw owbipw-
nhynptu pwgwhwjwnt Ynnniyghnu nhuytipp b Yuwywuwnh pyngbiinnwihu dhongutiph nnowdhwn og-
nwgnpddwup:

Annotation: The article substantiates the need for the development and implementation of an analytical
information system, which, using artificial intelligence technologies (neural networks) and applying the
existing and new indicators of corruption, will automate the assessment by the prosecutor's office of
the level of corruption in the field of state and municipal procurement, which will allow to identify
corruption risks promptly and will promote the rational use of budgetary funds.

<hduwpwnbp' Ynnniyghwih hunhywwnp, pwjuwgnud, nbntyunjwywu hwnnpnwygniejwu
nbfuuninghwutip, d&é wndjwiutip, wphbunwlwu pwuwlwunie)niu, ubjpnuwihu gwugbp:

Keywords: corruption indicator, digitalization, information and communication technologies, big data,
artificial intelligence, neural networks.

Knroyesbie cnosa: viHpnkaTop Koppynuuu, undposusaumna, MHGOPMaLVMOHHO-KOMMYHUKALVNOHHbIE
TexHonoruu, 6onblune faHHble, UCKYCCTBEHHDbIN MHTENNEKT, HelipoHHbIe ceTw.
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£/sU4UL PLUMUKTULULUL PPUdUUSNRUTLENP CLKULNRT ALNRSUSPLL
NTUuRuUUSULP ULMrUNESNRE3NRLNRU™

GENERAL CHARACTERISTIC OF CRIMINAL ECOLOGICAL OFFENCES
IN THE REPUBLIC OF KAZAKHSTAN*

OBLLASAl XAPAKTEPUCTUKA YTONIOBHbIX KONOrMYECKUX MPABOHAPYLLEHWIA B
PECMNYBJ/IMKE KA3AXCTAH"

YronosHbiM kofekcom Pecnybnukn KasaxctaH BeBefeHa ABYx3BEHHaA CUCTEMA YroNOBHO-HaKasye-
MbIX JEAHWI, COCTOALLLAA N3 MPECTYNNeHniA N yronoBHbIX NMPOCTYMKOB.

NpocTynok — He npepcTaBnAtoWMiA 60nbLLIOIK O6LLLECTBEHHOW OMACHOCTU, HE3HaYMTENbHbIN Bpef,
npefycMaTpvBaloLLLUil MATKME BUAbI HaKa3aHWii: obLLLecTBEHHbIE N UcnpaBuTENbHble paboTbl, WTpad
M apecT, a Tak¥e MYHUMaNbHble CPOKM LaBHOCTW U OTCYTCTBUE CYAUMOCTMU.

[MpectynneHnem npusHaeTcA CoBEPLUEHHOE BUHOBHO OOLLECTBEHHO OMacHoe AeAHue (feicTeme unm
6e3peiictBue), 3anpelueHHoe Kogekcom nop yrpo3oii HakasaHuA B Buie LiTpada, ucnpaBUTeNbHbIX
paboT, orpaHuyeHuns cBoboabl, NULLEHUA CBOOOAbI MAN CMEPTHOI KasHM.

PelwueHve o BbiBOfiEe pAfa afMUHUCTPATUBHBIX NPaBOHAPYLLUEHWI B YrofoOBHbIE NMPOCTYMKN NPOAUK-
TOBaHO U TEM, YTO MO HUM HEBO3MOMHO He3amMeaUTeNbHO COCTaBUTb NPOTOKOM M HanpaBWUTb Ha pac-
CMOTPEHME B YMONHOMOYEHHbI/ OpraH, Kak 3TO NPeayCMOTPEHO [ANA afMUHUCTPATUBHOMO CyAonpo-
W3BOACTBA B LLENOM.

58 cocTaBOB aMMHMCTPATUBHBIX MpaBOHapYyLUEeHWiA, NOCAratoLLMX Ha IMYHOCTb, CEMbIO W NpaBa
HECOBEPLUEHHONETHNX, 3[0POBbE MU HPABCTBEHHOCTb HACENeHWA, 3KoMoruto, obLuiecTBeHHyto 6e3o-
nacHoCTb M 0bLLLEeCTBEHHDbIN NOpPALOK, be3onacHoCTb B cdhepe TpaHCNopTa BbIBELEHO B pa3pAj, yro-
NIOBHbIX NPOCTYNKOB, YTO MO3BOMUT YCUAUTb 3aLLUTY NWL, NpuBNeKaeMblx K oTBeTcTBeHHocTU. O6a-
3aTeNbHOe NpMBEYeHNe 3aLUTHUKa — NPOodecCOHaNbHOro afBoKaTa, U NPUMEHEHNE BCEro KOMMEK-
ca npoLeccyanbHbIX rapaHTWid, yCTaHOBNEHHbIX YronoBHO-MpoLeccyanbHbIM Kogekcom Pecnybnukm
KasaxcraH.

YronoBHble 3KoNOrnyeckme npaBoHapyLUEHUA OTAMYAKOTCA OT APYruX BUAOB YroNOBHbIX NpaBOHa-
PYLUEHWIA NO TPEM OCHOBHbIM MpKU3HaKkam — 06beKTY, NPeAMETY 1 HaNMYMIO Bpeaa OKpYKatoLLei cpeae.
JKonornyeckne yronoBHble NPaBOHApPYLLUEHUA MOCAratoT Ha IKONOrNYecKyro 6e30NacHOCTb Kak OKpY-
HatoLLein cpefibl B LENOM, Tak U Hacenenma. HenocpeCcTBEHHbIM NPEAMETOM 3KONOrMYECKOro YronoBs-
HOro NpaBOHapPYLLUEHWUA ABNAETCA KOMMOHEHT NPUPOLHOI Cpefbl, OpraHNYECKN CBA3aHHbIIi C OKpYyMXato-

* nnywdp ubpyuwjwgyb £ 23.10.2021, gpwfunuybi £ 05.11.2021, punniuygbip b nmwwgpniyejwu 24.12.2021:
* The article was presented 23.10.2021, was rewiewed 05.11.2021, was accepted to publication 24.12.2021.
* Cratba npepctasnera 23.10.2021, peuensuposaHa 05.11.2021, npunaTa B nevats 24.12.2021.
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LM €CTECTBEHHbIM NPUPOAHBLIM MUPOM. [lna NpupoaHbIX 0O6BLEKTOB B 9KONOrMYECKUX YrONOBHbIX Npa-
BOHapYLUEHMAX XapaKTEPHO TO, YTO 3TN 0ObEKTbI COEANHAIOT B cebe Tpu TUTyNa — o6bEKTOB NPUPOAbI,
BbIMOJHAIOLLMX KM3HeobecneunTenbHyto (yHKLMIO, OOBEKTOB COOCTBEHHOCTU W XO3AWCTBOBAHMA,
NpeacTaBNAOLLNX IKOHOMUYECKUIH HTepec. BamHOI 0COBEHHOCTBIO 3KONOrMYECKMX YrONOBHbIX Npa-
BOHapYyLLEHWIA ABNAETCA NPUYMHEHNE UMW PeanbHOCTb Yrpo3bl NPUYUHEHUA Bpeaa NpPUPOLHON cpefe
W 300pOBbIO YenoBeKa. [1oaToMy AeAHuA, KOTopble KBaNUULMPYIOTCA Kak NPecTynHble, HO He Mpu-
YMHAOLLME BPeAa NPUPOAe, He MOTyT paccMaTpMBaTbCA KaKk JKONOrMYECKMe YrofNoBHble NpaBOHapy-
weHuA. YronoeHblii koaekc PK npepycmatpusaet 21 coctaB 3K0N0OrMyeckmx npaBoHapyLUeHWA.

YCnoBHO yronoBHble 3KONOrMYeCKNe NpaBoHapYLLUEHNA MOMHO KnaccuuLmupoBaTb N0 HECKONbKUM
rpynnam:

1) nocaraTenbCcTBa Ha OKPYHatoLLYyO MPUPOLHYIO Cpefy B LiENIOM, KOTOpble HOCAT 0bLLuii xapaKkTep,
MOCAraloT Ha IKONOrNYECKYro 6e30NacHOCTb Kak OKpPYKatoLLEeil cpefbl B LIENOM, Tak U HaceneHua. Yka-
3aHHble AeAHUA NpecTaBnAatoT coboii HapyLueHWA onpefeneHHbIX NpaBui, K COBNOAEHUIO KOTOPbIX
06A3bIBatoOT AeiiCTBYOLLME B pecnybnnKe 3aKOHbl Y NOA3aKOHHbIE aKTbl;

2) cneumnanbHble JKONOrMYECKWE MNpaBOHAPYLUEHWA, MOCAraloLiMe Ha OTAEeNbHble NPUPOAHbIE
06BEKTbI M NPUPOAHBIE PECYPCbl, KOTOPble HAHOCAT yiepb aTMocchepHOMY BO3AyXy, NOYBe, NOBEPX-
HOCTHbIM MM NOA3EMHbIM BOfAaM, HefpaM 3eMIU, NECHbIM pecypcam, MUBOTHOMY W PacTUTENbHOMY
MUPY, MOPCKOI1 cpefie, pecypcam KOHTUHEHTaNbHOro Lenbda.

lMepBasa rpynna yronoeHbIX NpaBOHApYyLUEHWI1 CBA3aHa C HapyLLUEHWEeM 3KONOrMyecknx TpeboBaHmii
B OTPAcNAX 3KOHOMUKM U CoLManbHON ¥n3HW: HapyLueHne skonornyecknx TpebosaHuii K X03AMCTBEH-
HOW nnu nHoi peatenbHocTyh (cT. 324 YK PK); HapyweHne akonornyecknx tpebosaHuii npu obpatiie-
HUW C 3KONOTMYECKN MOTEHLMANbHO OMAacHbIMUA XUMUYECKUMU MU BUONOrMYECKUMM BELLLECTBaMM (CT.
325 YK PK); HapyLueHnune skonornuyeckux tpebosaHmnii npu obpalleHny ¢ MMKpobruonormyeckumm unm
ApYyrumn bronormyeckummn areHTamm unm TtokcmHamm (ct. 326 YK PK); HapyweHue BetepuHapHbix
npasun UK NpaBwi, ycTaHOBNEHHbIX piA 60pbbbl ¢ bonesHAMM n BpeguTenammn pactenuii (ct. 327 YK
PK). Ko BTOpOIi rpynne MoxHO OTHECTU YyroNoBHble NMpaBOHapPYLLEHUA, NMOCATatoLLMe Ha SKONOrnyec-
Kyto 6e3onacHoCTb B chepe OTAeNbHbIX KOMMOHEHTOB OKPY3KatoLLell cpefbl: 3arpA3HeHne, 3acopeHmne
unu nctowenmne Bog, (ct.328 YK PK); 3arpasHenune atmocdpepnbi(ct.329 YK PK); 3arpasHenune mopckoi
cpenbl (c1.330 YK PK); HapyweHue 3akoHopaTeNbCTBa O KOHTMHEHTaNbHOM wwenbge PK 1 uckntoum-
TenbHoii aKoHomunyecKoit 3oHe PK (c1.331 YK PK); nopua 3emnu (c1.332 YK PK); HapyweHue npasun
oxpaHbl 1 ucnonb3osaHua Hepp (cT.333 YK PK).

CocTaBbl 3KONOrMYECKUX YrONOBHbIX NPaBOHAPYLUEHWI, MOCATatoLMX Ha OTAeNbHble OObEKTbI U
pecypcbl NMpUPOAbl, CKOHCTPYMPOBaHbI C YH4ETOM NPUPOAHbIX 3aKOHOMEPHOCTeW UX OyHKLMOHUpPOBa-
HUA, & TaKKe IKONOTNYECKNX U IKOHOMUYECKNX (PYHKLMIA.

CyLuecTBeHHble, Ka4eCTBEHHbIE N3MEHEHWUA, KOTOPbIM NMOABEPIINCH TPAAULIMOHHBbIE BUAbI IKONO-
rMYeCKNX NpaBOHapyLLUEHN, 06beKTMBHO TpebytoT pa3paboTku Npobnembl yronoBHON OTBETCTBEHHOC-
TV 3a IKONOrMYecKkMe NpaBOHAPYLUEHWA Ha MEMAUCLUMNINHAPHOM YpPOBHE OMMpaACb Ha AOCTUMEHWA
KaKk yrofloBHOro, Tak u akonorunyeckoro npasa. OTaenbHble BUAbI SKONOMMYECKUX NMPECTYNNeHnid npu-
obpeTatoT TpaHCHaLMOHaNbHbIN XapaKkTep, MPeCcTyrnHble rpynnbl pasHbiX CTpaH HanamunBatoT MexayHa-
poAHble KaHanbl cObiTa NPUPOAHbIX OOBLEKTOB, MPOUCXOAUT MX CpaLLMBaHUE C KOPPYMMUPOBaHHbIMM
AOMKHOCTHBIMM NnuamMu ceounx ctpaH. OHM co3aatoT cooTBETCTBYIOLLME CNybbl, obecneynsaroLne nx
6e30MacHOCTb 3a CYET KPUMUHANBbHOIO MpoMbICNa, KOTOpbIiA NpuHOCUT BonbLune poxoapl. Tak, Hene-
ranbHas MMpOBas TOProBfiA PeLKUMU MUBOTHLIMW MPUHOCUT OpraHM30BaHHbIM coobLLecTBam No AaH-
HbIM aMePUKaHCKOIi opraHusaumu B rof, B cpefHem 6 mnpg.gonnapos. bpakoHbepcTso 4 mnpa. fon-
napos, B T.4. fobblya ukpbl 3 mnpa. ponnapos. OrpomHble pacxofbl Ha NeranbHOe 3aXOPOHEeHWe OT-
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XO[,0B U OMaCHbIX XMMUYECKMX BELLECTB CO3Janu GnaronpuaTHyto cpeny AA pasBUTUA KPUMMHANbHBIX
ycnyr. Tak, ronoBoii LOXO[, 9KONMOrMYECKM OnacHbIX 0Txof0B oueHusaetca B 10 mappa. gonnapos.

TpaHcHauMoHanbHbI XapakTep OTAENbHbIX COCTAaBOB 3KONOrMYECKUX MPECTynneHuin TpebyeT wmx
KBanndrKaL My onmpasacb Ha HOPMbI YrOTOBHOMO KOJEKCa O TPaHCHALMOHaNbHbIX NpecTynneHuax. Mos-
TOMY He BbI3bIBa€T COMHEHWA, 4TO CUCTEMHbIN, KOHKPETHbIN aHann3 3KONOrnM4yecknx npaBoHapyLLeHWii
B OpPraHUYecKoll YBA3KE C NPUHLUNMUANbHBIMU MONOMEHUAMN KaK YrONOBHOIO, TaK U SKONOrMYECKOro
3aKOHOJATENbCTBA MMEET CYLLECTBEHHOE 3Ha4yeHWe OfA MoBbleHUA 3PPEKTUBHOCTU MpPUMEHEHNA
YrOIOBHOW OTBETCTBEHHOCTU C Y4ETOM BUAOBOrO MHOrO0bpasunaA yrofoBHbIX NMpaBoHapYyLLEHWIA.

YronoBHasA OTBETCTBEHHOCTb 3a 3KONOrMyeckne NpaBoHapyLLUEHNUA HaueneHa Ha obecrneyeHne cTpo-
roro cobntofieHna sKonornyecknx TpebosaHuii Bo Bcex cdhepax coumanbHON U SIKOHOMUYECKOW MU3HM
CTpaHbl, yCTaHOBNEHNE KOTOPbIX ABNAETCA NPeporaTnBOii 3KONOrMYECKOro 3aKOHO4aTENbCTBA.

YronoBHbl€ 3KONOrMYECKNE NPaBOHAPYLUEHWA OTIMYAKOTCA OT APYruX BUAOB YrofOBHbIX NpaBOHa-
PYLUEHWIA NO TPEM OCHOBHbIM MpKU3HaKkam — 06beKTy, MPELMETY U HaMYNIO Bpefa OKpY:KatoLLel cpeae.
DKonormyeckune yronosHble NpaBoHapyLLUEHWA NMOCAraloT Ha SKONOrMYECKYto HE30MacHOCTb Kak OKpY-
}atoLLeil cpefpbl B LLenom, Tak 1 HaceneHnua. B cooTBeTcTBMM co cT. 5 DKonormyeckoro Kogekca Pec-
nybnmk KasaxctaH nop skonornyeckoii 6e3o0nacHOCTbIO MOHUMAETCA COCTOAHME 3aLLMLLLEHHOCTM HU3-
HEHHO BaMHbIX WHTEPECOB U MpaB NMYHOCTKU, ObLLECTBA M rOCyAapcTBa OT yrpo3, BO3HUKAKOLUUX B
pesynbTaTe BO3[EICTBMA Ha OKpyKatoLLyto cpeny. HenocpencTBeHHbIM NPEAMETOM 3KONOrMYECKOrO
YrofoBHOMO MpaBOHapyLUEHUA ABNAETCA KOMMOHEHT NMPUPOAHON Ccpefbl, OpraHUYeckn CBA3aHHbIN C
OKpYatoLLIMM eCTECTBEHHbIM MPUPOAHBLIM MUPOM. [lnAa NpupoaHbIX O6BEKTOB B 3KONOMMYECKUX Yro-
NIOBHbIX MPaBOHApPYLUEHUAX XapaKTEPHO TO, Y4TO 3TN 0ObEKTbI COefMHAIOT B cebe Tpu TuTyna — obbek-
TOB MPUPOAbI, BbIMOAHAIOLLMX MU3HEobecneynTenbHyo yHKLUIO, 06bEeKTOB CODCTBEHHOCTU U XO-
3ACTBOBaHWA, NPEACTaBNAIOLLMX IKOHOMUYECKUIA MHTepec. BamHol 0COBEHHOCTHbIO 3KONOrMYeCKmX
YronoBHbIX NpaBOHaPYLLEHWIT ABNAETCA NPUYUHEHNE UK PeaNibHOCTb Yrpo3bl NPUYMHEHNUA Bpeaa npu-
pOLHOI cpefie U 300pOBbIO YenoBeka. [1oaToMy aeAHuA, KOTopble KBaNU(ULUPYIOTCA Kak NpecTyn-
Hble, HO He MPUYKHAIOLLME Bpeaa NPUPOLE, He MOryT pacCMaTpUBaTbCA Kak dKONOrMYeCcKuUe yronos-
Hble NpaBoHapyLUeHUA. YronosHblii Kogekc PK npepycmatpuBaet 21 coctaB aKonornyeckmx npaBoHa-
pyLLEHUIA.

Udthnthwghp® <nndwdnid ubipyujwgywsd b Lwquiuunwuh <wupwwbnnyeniund puwwwhww-
twywu ppbwywu phpwywfuwfunnwubph punhwunip puniewghpp: Ywwwnygb] £ ptwwwh-
wwuwywu Jupswywu hpwywuwfunnuubph bW hwugwynp hpwwjuwiunndubph uwhdwtw-
quudwl, hwdwwnpgdwu swihwuhoubiph ybpndnie)niu:

Annotation: The article presents the general description of ecological criminal offences in the
Republic of Kazakhstan. Analysis of criteria for delimitation and coordination of environmental
administrative offences, criminal offences were carried out.

<phduwpwnbp' putwwwhwywuwlywu hpwywluwlunnuubp, Jupswywu hpwywluwfunnd, ppbw-
Ywu ptwwwhwwuwlywu hwugwgnnpdniejniuubp:
Keywords: ecological offences, administrative offences, criminal ecological crimes.

KnroueBble cnoBa: sKkonornyeckue npaBOHapPYyLLUEHWA, aJJ,MI/IHVICTpaTI/IBHbIﬁ NPOCTYNOK, yronoBHble
JKOJIOrn4ecKkne npecTtynneHna.
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ON FEATURES OF THE TECHNICAL AND LEGAL STATEMENT OF THE COMPOSITIONS OF
CRIMES WITH ALTERNATIVE FEATURES IN THE CRIMINAL CODE
OF THE RUSSIAN FEDERATION*

Ob OCOBEHHOCTAX TEXHUKO-FOPUONYECKOIO U3JIOKEHUA COCTABOB
NMPECTYMIEHUN C AIbTEPHATUBHbIMU NPU3HAKAMU B YTOJIOBHOM
KOJAEKCE POCCUNCKOWN bENEPALUN"

HopmaTuBHble KOHCTPYKLMM COCTaBOB MPECTYNAEHWI C anbTepHaTUBHbIMU NMPU3HaKaMW LLUMPOKO
ncnonb3ytotca B YronosHom koaekce Poccuiickoii ®Pepepaumnn (panee - YK PP). OpgHako poccuiickoe
YronoBHOe 3aKOHOaTeNbCTBO KOHKPETHO He 0D03HavaeT yKaszaHHble KaTeropun, a yronoBHO-NpaBoBas
OOKTpMHa He npeanaraeT Ux OQHO3HaYHOro onpenenexHuns. B cBoto ovepenb, B Hay4Holi cpefe Heof-
HOKpaTHO obpallianocb BHUMaHWE Ha HEOBXOJMMOCTb MCCNeAoBaHMi, NMOCBALLEHHbIX BOMPOCaM yro-
NIOBHO-NPaBOBOWA OLLEHKW MPeCTynneHunidi ¢ anbTepHaTUBHbIMU NPU3HakamMn cocTaea, a Takxe hopmu-
POBaHMA HOPMATUBHBIX KOHCTPYKLMIA, BKNIOYAOLLMX TaKue NMPU3HAKM.

Tak, B.I1. MankoB npu3biBan cneumanucToB B cepe yronoBHOro rnpasa 3aHATbCA UCCNef0BaHUEM
acrneKToB TEXHUYECKOrO 1 NPaBOBOrO XapaKTepa, CBA3aHHbIX C (hOpMyMPOBaHVMEM COCTaBOB MPECTYM-
NeHWt ¢ anbTepHaTUBHbIMM MNpU3HakamyM OOBEKTUBHOW CTOPOHbI, a TaKXe MPUMEHEHUEM COOT-
BeTcTBytoWmMx Hopm'. B.®. LllenenbkoB nonaran uenecoobpasHbiM B nepcrektuee paspabotatb u
BK/HOUUTb B YrONOBHbI 3aKOH CreuuanbHy0 HOPMY, NOCBALLLEHHYH KBanuduKauum npectynieHuii
«anbTepHaTUBHbIMU cocTaBamm»?. K.B. Obpaxmnes n [.C. YnuknuH 0603HauatoT NoTpebHOCTb B BbIpa-
60TKe YHUMLMPOBaHHbIX NpaBun KBanudukaumm, Kotopble bbinn bl NPUMEHNMbI KO BCEM MpecTyn-
NEHUAM C anbTEPHATUBHbIMU NPU3HaKammn cocTaBa’.

* nnywidp ubpyuwjwgyb £ 16.04.2021, gpwiunuyby £ 11.05.2021, punniudb) £ mwywgpniejwu 24.12.2021:

* The article was presented 16.04.2021, was rewiewed 11.05.2021, was accepted to publication 24.12.2021.

* Ctatba npepctasneHa 16.04.2021, peuexsuposana 11.05.2021, npuHaTta B nevatb 24.12.2021.

! Cm.: Mankos B.T1. 3akoHogaTenbHaa TexHUKa hOpMyIMPOBaHWA COCTABOB MPECTYMNIEHUIA C anbTePHATUBHbLIMY
npusHakamu obbeKTUBHOI cTopoHbl. M3bpaHHble Tpyabl. T.3. KasaHb: lNosHanue, 2011. C 183.

2 Cm.: Wenenbkos B. Keanudmkauma npectynneHnii ¢ anbTepHaTUBHbIMM cocTaBamm // Poccuiickas toctuums.
2001. N210. C. 71.

3 Cm.: Mpobnembl kBanudukaum npectynnennii: moHorpadus / Mog pep. K.B. O6paxuesa, H.U. Mukyposa. M.:
Mpocnekt, 2018. C. 247.
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Mpuctynas K npefMeTHOMY pacCMOTPEHUIO COCTaBa NPECTYNNEHNA C albTEPHATUBHbIMU NPU3HaKa-
MU, BbICTYNalOLLLEro B Ka4YeCTBE HOPUAMYECKON OCHOBbI CIIOMHOMO €4UHUYHOTO NMPECTYMIEHNUA C alb-
TepHaTVBHbIMU NpPU3HaKamMn COCTaBa, CrefyeT OTMETUTb, YTO YETKOoe MpefcTaBNeHne O ero oTanym-
TENbHbIX XapaKTepUCTMKax ¥ NMpaBOBOM 3Ha4Y€HWU B TEOPUM YronoBHOrO fMpasa Nnoka He cchopmupo-
BaHo. OcyLecTBnAA KnaccudmKaLmio COCTaBOB NPECTYNNeHNii No X BHYTPeHHeli CTPYKType 1 cnocoby
ONWcaHuA, PAL NpeacTaBUTENen yronoBHO-NPABOBOI HAayKW BbIAENAET COCTaBbl MPECTYNNEHUIA C anb-
TEPHATUBHbLIMU NPU3HaKamm', anbTepHaTUBHBIMM 3NEMEHTaMU? UK «afbTepHATUBHbIE COCTaBbl Mpec-
TynneHuii»® Kak pasHOBUAHOCTb CNOMHbIX COCTaBOB NpecTyrieHuit. [pu aTom cneumdmka JaHHbIX
HOPMATMBHbIX KOHCTPYKLUI NOHUMAETCA KpaliHe HEOAHO3HAYHO.

OpHu cneumanucTbl K «anbTEPHATUBHBIMY MpejJiaratoT OTHOCUTb COCTaBbl, B KOTOPbIX «COEPMUTCA
yKasaHue He Ha OfHO MPECTYNHoe AelCTBME UK cnocob feincTBuA, a Ha HECKONbKO BapUaHTOB, Kam-
Ablii U3 KOTOpbIX M6O Bce BMecTe obpasytoT cocTaB MpecTynneHuaA»?. [lpyrue oTMevaroT, 4To «mpw
anbTepHaTVBHOM COCTaBe 3aKoHofaTelb BbICTaBNAET HECKONbKO NPU3HAKOB, Kamablil U3 KOTOPbIX MO-
}eT 3aMeHATb Apyr Apyra»°. TpeTbu CYMTAlOT, YTO «anbTEPHATUBHbINA cocTaB» «obpasyeTca Ntoboii
KOMOWHaLLMeli yKa3aHHbIX B 3aKOHE 3NIEMEHTOB U YaCTeld, B TOM YUCIE U NPU HANUYUK OGHOTO U3 HUX»®.
YeTBepTble nonaratoT, 4TO TaKkoW COCTaB «BKMOYaeT ABa uiv Honee npusHaka, NtOOro U3 KOTOPbIX
AOCTaTOYHO AnA 060CHOBaHMA OTBETCTBEHHOCTM (KBanndmKaLMm) no aToMy cocTaBy»’.

YuunTbIBas, YTO OfHOIN U3 OCHOBHbIX OTNYUTENBHBIX XapaKTEPUCTHK aHaM3MPYeMbIX COCTaBOB Mpe-
CTYMNEHWIN ABNAETCA WUMEHHO anbTEPHATUBHOCTb COAEPHKALLUXCA B HUX MPU3HAKOB, OnpepeneHue
KaTeropum «coctas NPEeCTYNNeHNA ¢ anbTepHaTUBHbIMK NpU3HaKamMn» HEBO3MOXHO 6e3 ycTaHOBNeHuA
CYLLLHOCTU MOHATUA «aNbTepHaTMBa» U ero 0COO6EHHOCTEN NMPUMEHNTENBHO K CMOCOby U3NOMEHNA yro-
NIOBHO-MPaBOBbIX HOPM.

TepmuH «anbTepHatuBa» (ot nat. alternatus — ppyroit) obo3HavaeT HeobxoaMMOCTb Bbibopa OfHO
“3 ABYX Mnu bonee UCKNOYaOLWMX APYr Apyra BO3MOMHOCTEN, a TaKMe KaMayr M3 3TUX BO3MOMKHOC-
Teii®. CornacHo Tonkosomy cnosapto C.U. Oxerosa n H.HO. LUBenoBoit noHATME «anbTepPHATUBHbI»
O3HayaeT MPOTMBOMONOMHbI [PYrOMy U €ro UCKKoYatoLWnid, a NOHATHE «anbTepHaTUBa» — Heobxoam-

N
I

' Cm., Hanpumep: Kyopasues B.H. Obwaa Teopusa kBanucpukaumu npectynnenmii. M., 1972. C. 94; Opaspyp-
obleB A.M. Knaccudpmkauma efMHUYHBIX COCTAaBOB MPECTYNAEeHUi B 3aBUCUMOCTH OT KOJMYECTBa 3/1EMEHTOB U
npu3HaKoB cocTaBa B 3akoHe // BectHuk Bom#ckoro yHusepcuteta nmenn B.H. Tatuwesa. 2018. N2 4. C. 199.
2 Cm., Hanpumep: KysHeuosa H.d. Mpobnembl kBanudyvkaumm npectynnenuii: Jlekuumn no cneukypcey « OcHoBbl
KBanudmKaLumum npectynneHuii» / Hayy. peq. v npegucn. B.H. Kyppasuesa. M.: U3patenbckuit [lom «[oponeu,»,
2007. C. 299; YronosHoe npaBo Poccun. OcobeHHan yactb. [NepBblii nonytom: YuebHuk pna sysos / Nop, pen.
I.H. Bop3exkoBa u B.C. Komuccaposa. M.: UK 3epuano-M, 2005. C. 39.

3 Cm., Hanpumep: Tpaiitun A.H. CocTas npecTynneHua no coBetckomy yronosHomy npasy. M., 1951. C. 146;
YronosHoe npaBo. O6wwan yacTb: yuebHuk gna 6akanaspos / oTB. pea. A.H. Tapbaraes. M.: Mpocnekt, 2016. C.
71 (ABTop rnaBbl — Muteukunii Bagum B.); MBaHunH A.B. KoHcTpympoBaHue coctaBa npectynneHusa: Teopus u
npaktuka / oTB. pen. J1.J1. Kpyrnukos. M.: Mpocnekt, 2014. C. 223.

* YronosHoe npaBo Poccumn. Obwan yvactb: YuebHuk / Mog pen. N.2. 3eevaposckoro. M.: KOpuctb, 2004. C.
118.

> JTiobaunckmii M.M. TexHuKka, TonkoBaHWE M KasyuMCTUKa yronoBHoro Kogekca / Mog pepakumeit u ¢ npegucno-
Buem B.A. Tomcunosa. M.: 3epuano, 2004. C. 25.

® MnotHukoB A.WU. TeopeTuyeckune ocHoBbl kBanuduKkauuu npectynnenuii (YuebHoe nocobue). OpeHbypr: Usg-
Bo ON MT1OA, 2001. C. 26.

" MBaHuuH A.B. KoHcTpympoBaHue cocTaBa NpecTynieHua: Teopua u npaktuka / ote. peg. JI.J1. Kpyrnukos. M.:
Mpocnekt, 2014. C. 223.

8 CnoBapb pycckoro aAsbika: B 4-x 1. / MNog, pea. A.M. EBrenbeBoii. M.: Pycckuit asbik, Monurpadpecypcebl, 1999.
T.1. C. 33.
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MOCTb Bbl6Opa OJHOIO M3 [BYX (MW HECKONbKMX) BO3MOMHbIX pelueHuii'. TonkoBblit cnosapb [1.H.
YWwaKoBa pacKpbIBaeT MOHATUE «alibTEPHATUBHbI» Kak BO3MOMXHbIN 11 HeobX0auMbIil M3 AByx?. 3a-
METVM, 4YTO HECMOTPA Ha HEKOTOPYHO PasHULY NPUBEAEHHbIX OMpefeneHnil, OHU He UCKIKoYatoT Apyr
Apyra u npUMeHMMbl OTHOCUTENbHO MU3N0MKEHUA NMPU3HAKOB B COCTaBax NPECTYNNeHUI.

Obpalancb K NorMke Kak Hayke o criocobax MbIlINEHWUA, cneayeT NofyYepKHYTb, YTO B Held Mop,
anbTepHaTVBHOI MOHMMAaeTCA CUTYyalusA, B KOTOPOIA cneayeT Npou3BecT BbIOOp OfHOI M3 ABYX BO3-
MoxHocTeil. CnoxHble CyMLeHWA, COCTOALLME U3 HECKONbKUX NPOCTbIX U COEAUHEHHbIX NOrUYeCcKol
CBA3KOW «MNN», Ha3blBalOTCA AN3bIOHKTUBHbIMK (pa3fenutenbHbimu). OTMeuvaeTca, YTo B TaKMX Cy-
LEHUAX «yTBEPKAAETCA HaNMuMe OQHOIN M3 ABYX, TPEX U T.4. cuTyaumiin’. Micxoaa us popmbl ynoTtpeb-
NEHVA NOTMYECKOW CBA3KMN BbIAENAIOTCA Pa3HOBUAHOCTU pa3fennTenbHblx cymaeHunii. [pn atom nop-
YEPKMBAETCA UCMONb30BaHNE AN3BIOHKLMWN B MPABOBbIX KOHTEKCTAX C LENbo PacKpbITUA cCofepKaHunA
N obbema HoPUAMYECKUX MOHATUI, a TaKMe OMMCaHUA COCTaBOB NpecTynneHunit*.

B 3aBucumocTtn ot ynotpebneruna B A3biKe CBA3KK «MAn» (MMO0O aHaNOrMyHbIX eii CBA30K) B pasnny-
HbIX 3HAYEeHUAX BbIAENAIOTCA ABa TUNA Pa3fenuTenbHbIX CyMAEeHWA:

— Hecmpoeas (cnabas) Ou3broOHKYUA — CyMAEHNE, B KOTOPOM CBA3Ka «UW» UCMONb3yeTcA B COEM-
HUTENbHO-pa3fenuTenbHOM 3HayeHnn. B ykazaHHOM cnyyvae ponycKaeTca UCTUHHOCTb Ntoboro cykpae-
HWA U3 YNEHOB JU3bIOHKLUK, NMPU 3TOM, CyaeHue byaeT cuutaTbea UCTUHHBIM. K npumepy, npusepem
yactb gucnosuuum 4. 1 ct1. 137 YK PD - «He3zakoHHOe cobupaHue unu pacnpoctpaHeHne cBefleHunid o
YaCTHOWN MM3HW Nuua». B paHHOM cnyyae cBA3Ka «MnuU» pasfenfAeT CymeHue, MOCKONbKY OTAENbHO
MOMET OCYLLECTBNATLCA Kak cobupaHue, Tak U pacnpocTpaHeHne AaHHbIX CBefleHUli B KayecTBe pas-
NNYHbIX peiicTBuii. Bmecte ¢ Tem obo3HayeHHaA cBA3Ka BbICTyNaeT OJHOBPEMEHHO B POAN COEAUHU-
TenbHol, Beb cobupaHue ykasaHHbIX CBELEeHUII MOKeT OCYLLECTBAATLCA HapALYy C UX pacrpocTpaHe-
HuewM;

— cmpo2aA OU3bHOHKUUA — CyMAEHWNE, B KOTOPOM CBA3Ka «MAW» ynoTpebnAaetca B UCKIOYatoLLe-
pa3fennTenbHOM 3HavyeHUn. YneHbl CTPoroii AU3bIOHKLMKN He MOTYT ObITb OJ,HOBPEMEHHO UCTUHHBIMM.
MmeHHO cTporas AW3bHOHKLMA B IOMMKE UMEHYETCA anbTEPHATMBHOM, a ee YNeHbl — anbTepHaTUBaMi®.
B kavectBe npumepa CTpOroi AU3bIOHKLUM B U3NOMEHUN NPU3HAKOB COCTaBa MPECTYMNIEHUA MOXKHO
npueecTn YacTtb aucnosmumm ct. 308 YK PP - «oTKa3 cBupgetena unm notepnesLUero oT fayv rnoka-
3aHuii». KBanudmkauma npectynnenuna no cr. 308 YK PP noppasymeBaeT coBepLUeHNE €r0 TONbKO
OfHVM U3 MepeyncneHHblX CyObeKToB, Tak Kak NNLO He MOMET OAHOBPeMeHHO obnajaTb CTaTycom
CBUAETENA U NOTEPMEBLLEro MO YroN0BHOMY Aeny.

Kak otmevaet A.W. MnoTHWKOB, anbTepHaTMBHOCTb UM 6e3anbTepHATUBHOCTb (KOMMNEKCHOCTb)
NPU3HAKOB COCTaBa MPECTYNIEHUA «BblpakaeTcA B rpaMMaTUYECKOM CTpOe WX onucaHuA»®. YkaszaHue

! TonkoBblii cnoBapb pycckoro Asbika: 80000 cnos u dpaseonornyeckux sbipaxeHuii / C.W. Oxeros n H.10.
Lsegosa. M.: A TEMIT, 2006. C. 23.

2 TonkoBblii cnoBapb pycckoro asbika / lNog pea. [.H. Ywakosa. M.: locynapcteeHHblit UHCTUTYT «CoBeTcKas
sHuuknonegua», OF'MN3, 1935. T.1. C. 80.

3 Uenes H0.B. Jloruka gna topucrtos: yuebHuk. M.: MpocnekT, 2015. C. 33.

4 Jlormka: y4ebHuk ana topuauyeckux By3os / nog pen. B.W. Kupunnosa, A.A. Ctapuenko. M.: TK Benbu, U3g-
Bo [Mpocnekt, 2008. C. 80-81.

®> Urowmn B.N. MatemaTtnyeckas normka u Teopua anroputmoB: yueb. nocobue ansa cryg. Bbicwl. yyeb. 3aBege-
Huid. M., 2008. C. 136-137; Jlorvka: yuebHuk gna ropuauyeckux sysos / nog pen. B.W. Kupunnosa, A.A. Crap-
ueHko. M.: TK Benbu, Usp-so lMNpocnekt, 2008. C. 80-81.

® YronosHoe npaBo Poccumn. Ob6uias yacTb: y4ebHuk ana 6akanaspos / ote. pen. A.W. MnotHukos. OpeH6bypr:
000 UMK «Ynueepcutet», 2016. C. 79-80.
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Ha anbTepPHaTUBHOCTb 0603HaYaeTcA C MOMOLLbIO 3anATOlM UK pas3fenuTenbHbiX Co30B. Kpome Toro,
anbTepPHaTVBHOCTb B AMUCMO3ULMAX MOMET BblpaMaTbcA MOCPefCTBOM OyKBEHHbIX 0bo3HayeHuii (Ha-
npumep, B 4. 1 ct. 213, 4. 1 c1. 258 YK P®).

OcobeHHOCTU CTPYKTYpHbIX CBA3eil B coCTaBax MPECTYNneHWin C anbTepHaTUBHbIMU MPU3HaKamm
obycnaenvBaloT BO3MOMKHOCTb U3NOMEHNA aNbTEPHATUMBHbIX NMPU3HAKOB B CaMOCTOATENbHOM COCTaBe
NpecTynneHna NnocpeacTBOM pasnuyHbIX BUAOB Pa3fenuTeNbHbIX CyMAEeHUI Kak B UCKIKOYatoLLe-pas-
OEeNUTEeNbHOM, TaK U COeMHNTENbHO-Pa3AENUTENbHOM 3HaYEHUAX.

Mpun 3TOM, B U3NOKEHUUN CYMAEHWA He BCerja NPUCYTCTBYHOT CPeCTBa CBA3UN NEMEHTOB, KOTOpPble
Obl OLHO3HAYHO YKa3blBanu Ha cTporoe nmbo cnaboe paspeneHune. Bup pasgenutenbHoro cyxaeHuna B
TakoM cryyae ornpefenseTcd UCXOAA U3 CUCTEMHO-(PYHKLMOHANbHOMO TONKOBaHWA MPU3HaKa W ero
3Ha4yeHWA B CTPYKType cocTaBa NPeCTynneHus.

K npumepy, B coctaBe npectynnexus, npepycmotpeHHom 4. 1 ct. 110 YK PP ([loBeneHune no camo-
ybuiicTBa) anbTepHaTUBHbIE MOCNEACTBUA B BUAe camoybumiicTBa NOTepreBLUEro UK ero NOKyLUeHUA
Ha CamoyOMIiCTBO NpuBEAEHbl B UCKNIOYatOLLe-pa3fennTeNbHOM 3HaYeHUN, TaKk Kak ykasaHHble no-
cnepcTBMA OOBEKTMBHO MCKAOYatoT Apyr gpyra. Hanpotus, poBegeHue po camoybuiictBa muaun po
MOKYLLEHWA Ha caMoybuiicTBO MOeT ObITb COBEPLUEHO Kak OAHWUM W3 NEePEYUCNEHHbIX B AUCMO3MLIN
cTaTby cnocoboB, Tak M HECKONBbKUMM U3 HUX (MYTEM Yrpo3, HECTOKOro obpalleHus uam cuctemaTu-
YECKOrO YHUMEHWA YENOBEYECKOro JOCTOMHCTBA MOTEPMEBLLErO), 4TO CBUAETENLCTBYET O HECTPOrOM
pasfeneHnn CymaeHua B KOHCTPYKLMKM cocTaBa mnpectynneHua. Takum obpa3om, paccmaTpuBaembiii
COCTaB MpPecTyrnieHna COAEePKUT anbTepHaTUBHbIE NPU3HaKN 0ObEKTUBHOW CTOPOHbI (anbTepHaTUBHbIE
cnocobbl ¥ anbTepHaTUBHbIE NMOCNEACTBMA COBEPLUEHWUA MPECTYNNEHNA), U3NOMEHHbIE NOCPEACTBOM
pa3fenuTenbHbIX CyMAEHNI B pa3nnyHbIX 3HaYEHUAX.

Mpu ncnonb3oBaHNM TepMUHA «abTepHaTMBa» y4eHbIMIU B 0611aCTU YronoBHOMO NpaBa, kak npasu-
N0, HE YYUTbIBAIOTCA pasfnyHble POPMbl AN3BIOHKTUBHBIX CYMAEHWIA NPU ONMCaHUW YronoBHO-NPaBoO-
BbIX HOpM. PacnpocTpaHeHHoe B yronoBHO-NpaBOBOW nuTepaTtype npasuio, CornacHo KOTopomy Ans
BbIBOAA O HaNM4MM B [EAHWM COCTaBa NPECTYMNEHUA [OCTaTOYHO Kak Ntoboro u3 anbTepHaTUBHbIX
NPU3HAKOB, TaK U OLHOBPEMEHHO HECKOIbKUX TAaKOBbIX', BEPHO NNLUb MPUMEHUTENBHO K HECTPOroMy
pasfeneHunto, KOTopoe He ABNAETCA anbTepHaTUBHbLIM B MOHUMaHUK hopManbHO NOrMKK.

Jlornyeckoe paspeneHne AU3bIOHKTUBHBIX CYXAEHWI HE YYUTbIBAETCA B TOM Yucne Npu Knaccudu-
KaLuu CNoxHbIX cocTaBoB npecTynnenuii. K npumepy, A.B. iBaHunH B x0ofie NOCTpOeHNA TaKoi Knac-
cudpmKaumMn npoTUBOMOCTABAAET anbTePHATUBHOMY (LU3bIOHKTUMBHOMY) COCTaBY KOHBFOHKTUBHbIN,
yKasblBaA B Ka4yecTBE OCHOBaHWA BbIAENEHWUA MOCNEAHUX Hannyue (OTCYTCTBUE) AU3bIOHKTUBHbIX W
(VUNN) KOHBIOHKTUBHBIX MPU3HAKOB (MPWU3HAKOB, COEAUHEHHbIX COHO30M «WU/IU», COHO30M «MU» COOT-
BeTCTBEHHO)?. A.U. TINOTHUKOB AENUT CNOXHbIE COCTaBbl NPECTYMNEHUI Ha «aNbTEPHATUBHbIE» U «HE-
anbTepHaTVBHbIE» B 3aBMCUMOCTM OT 3HAYEHWA, KOTOPOE VMEKOT HECKONbKO BXOAALLMX B COCTaB
anemeHTOB u nx vacteil. Onpepenan «anbTepHaTUBHbI cocTaB» Kak obpasyemblii «ntoboii kombuHa-
LMeii yKasaHHbIX B 3aKOHE 3/1EMEHTOB U YacTeil, B TOM YUCNE U NPU HANMYUN OHOTO U3 HUX», YYEHbI
TaKMXe yrnyckaeT u3 BuAy npasuna 10rMYeckoro pasneneHna GU3bIOHKTUBHBIX CYMAEHNIA®.

" Cm.: SHumknoneama yronosHoro npasa. T.4. CoctaB npectynnenus. Uspanue npodpeccopa Manvuuna. Cr6.,
2005. C. 56-57; YronosHoe npaso Poccuun. ObLan yactb: yuebHuk ana 6akanaspos / oTB. peq. A.W. MNnoTHuKoB.
Openbypr: 000 UMK «YHusepcutet», 2016. C. 79-80; Bacunbes A.M., Bacunbesa H.A. YronosHoe npaso.
O6wwan yactb (Kypc nekuuii): yuebHoe nocobue. Apmasup: PUO AITIA, 2012. C. 116-117.

2 MBaHunH A.B. AnbTepHaTuBHblE, UHTErPUPOBAHHBIE U WHbIE CIOMHbIE COCTaBbl MPECTYNeHWii (Npobnembl
TpakToBKM) // AKTyanbHble Npobnembl YronoBHOMO NpaBa Ha COBPeMEHHOM 3Tane (Bornpockl anddepeHLmalmm
OTBETCTBEHHOCTM U 3aKoHopaTenbHoii TexHuku). 2018. Bein. 7. C. 35.

3 MnotHukos A.U. TeopeTuyeckne ocHOBbI KBanuduMKaLmm npectynnexuii (YuebHoe nocobue). Openbypr: Usga-
Bo ON MT'tOA, 2001. C. 26.
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B cBA3M c n3noxeHHbIM cnefyet caenatb BbIBOL O TOM, YTO UCMONb30BaHWe B LOKTPUHE YroNOBHOrO
npaBa TEPMMHA «albTepHaTMBa» NMPUMEHUTENBHO K CMOCOby M3MOMEHUA YrONOBHO-MPABOBbIX HOPM
MMeeT onpepeneHHble 0CODEHHOCTHM, 3aKnovaroLMecs B HEKOTOPOM HECOOTBETCTBMM NOMMYECKOMY
3HAYEHUIO JAHHOMO MOHATUA, TaKk Kak B MOHMMaHUM OPMaNbHOI NOrMKN anbTePHATUBHLIMW BbICTY-
MaroT SLLb CNOMHblE pa3fenuTenbHble (AU3bIOHKTUBHbBIE) CYMAEHWNA B UCKNHOYatOLLLEe-pa3fenuTenb-
HOM 3HauyeHuu (cTporaa Au3bloHKuMA). [lpn aTOM hopmMMpoBaHME CTPYKTYpbl YrONOBHO-MPaBOBbIX
HOPM MOAYMHAETCA NpaBunaMm opmManbHOI NOrMKN OTHOCUTENbHO POPM YNOTPeBNEHNA NOrnYecKmnx
cBA3ell pa3fenuTenbHbIX CYyMAEHWI, TaK Kak NPy U3N0MEHUN YroNOBHO-NPaBOBbLIX HOPM B YrONOBHOM
3aKOHE MCMONb3YHTCA pasnuyHble TUMbl YKasaHHbIX CyMAeHU (Kak CO CTPOruMM, Tak U He CTPOrMm
pasgeneHunem).

YuuTtbiBaa, 4TO TEPMUH «anbTepPHaTUBa», UCMONb3yEMbI NPU XapaKTEPUCTUKE OTAENbHbIX yrono-
BHO-MPaBOBbIX HOPM, ABNAETCA BO MHOMOM YCTOABLUMMCA B YrOlOBHO-NPaBOBOIi [AOKTPUHE, CHUTaEM
LONYCTUMbIM ero ynotpebneHve B yKasaHHOM KayecTBe C NpUBELEHHbIMW oroBopkamu. B cBoto ove-
peAb, NPU HEOOXOAMMOCT OTMETUTL TUMN Pa3feNnTENbHOMO CyMAEHUA, TEPMUH «anbTepHaTnBa» Heob-
XOAVMO WUCMONb30BaThb C YKa3aHWEM Ha 3HaYeHWe pa3fenuTeNbHOro CyMaeHA.

YyeT u panbHeiilee nccnepoBaHne 0b603HaveHHbIX 0COOEHHOCTEN TEXHUKO-FOPUANYECKOrO U3NO0MHe-
HMA COCTaBOB MPECTYMNEHNI C anbTepHATUBHbIMK NMPU3HaKaMi B YroflOBHOM 3aKOHE WrpaeT BamHoe
3Ha4yeHWe A YyronoBHO-NPaBOBOI OLEHKW NPECTYMHbIX AEAHWI, TaK Kak OTNIMYUTENbHblE KayecTBa
npecTynneHnii ¢ anbTepPHaTMBHbIMM MNpPU3HaKamMKM COCTaBa BO MHOrOM mnpepornpefeneHbl WMEHHO
KOHCTpYKLMeld cocTaBa MpecTynineHna, HopMaTUBHOE OMNuUcaHue MpU3HaAKOB B KOTOPOM MpPOU3BEAEHO
MOCPEACTBOM pasfenuTenbHbIX CYHAEHWNA.

Udthnthwghp' <nnjwdp udppwd £ Mnwwunwuh Ywounpjwu pphwlwu opbuugppnid wyj-
punpwupwiht hwnwupoubipny hwugwgnpdnieiniuubph Ywaqdtiph nbjuupyw-hpwywlwu w-
pwnpwuph wnwuduwhwwnynieniuubphu: Loynud k, np ppbwhpwywlwi unpdtiph Yunnigywdph
duwynpnudp Gupwnpyynd £ Inpdw| npwdwpwuniygjwu Ywunuubiphu: Cun npnud, ppGwlwu
opbuph wnwudhu unpdtipnd ywpniuwyynn pwdwuwpwp nunnnnipntuutph twppbip nbuwy-
ubph npwdwpwuwlywu Yuwwbiph wnwuduwhwwnynyentup Yuplnp bowuwynieiniu niuh hwugw-
Ynp wpwpputiph ppiwhpwywywu qguwhwwndwu hwdwp:

Annotation: The article is devoted to the peculiarities of the technical and legal presentation of the
elements of crimes with alternative features in the Criminal Code of the Russian Federation. It is noted
that the formation of the structure of criminal law norms is subject to the rules of formal logic. At the
same time, the specifics of the logical connections of various types of dividing judgments contained in
certain norms of the criminal law are important for the criminal legal assessment of criminal acts.

<hduwpwnbp' hwtgwlwqd, hwigwluwqdh wpbppwipuwghte hwpluwappubp, ppwppwdwlwb

tnpdbph ppbluthywlwi-ppwldwpwiwlwt pwpwnpwip, pwdwbwpwn nwypnnnygynibibiiph k-
uwlttn:

Keywords: corpus delicti, alternative elements of corpus delicti, technical and legal presentation of
criminal law norms, types of dividing judgments.

Knrouesbie cnosa: cocmas npecmynjieHuAd, ajibmepHamusHblie npu3Haku cocmasa npecmynjieHus,
meXHUHO—fOpuaU‘-IeCHOE U3JjioXeHue y20/1oBHO-NpasoB8biX HOPM, BUObI pa36eﬂume/7belx Cy)KaeHUlj.
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UNnusSnh8U UL AENP QUMRUSNRUL BU LULGUNrNRE-3NRLE BU
hrU4dU<UMUUUCLNRMESUL PPUYNRLLNRY, SUSUUMEU' UThUSULLUSPL
hrudnrkLLh NLNPSNRU™

THE EVOLUTION AND IMPORTANCE OF THE BURDEN OF PROOF IN EU EQUALITY LAWY,
ESPECIALLY IN THE FIELD OF LABOUR LAW*

PA3BUTUE U 3HAYEHUE NPABA HA PABEHCTBO EC, OCOBEHHO B OBJIACTU TPYJ,0BOIO
3AKOHOJATEJIbCTBA*

INTRODUCTION

The discrimination is an undesirable situation between a weaker and a stronger party. The weaker
party is the victim who has less information but suffering the disadvantage caused by the stronger
party. The only option for the victim is to start a proceeding, which under provisions of ordinary
proceeding conditions is doomed to failure, because the victim in most cases cannot prove that the
real intention of the employer to discriminate. In these circumstances, the employer may be able to
win the case simply by saying nothing and merely challenging the inferences drawn by the
complainant. So, the Court of Justice of the European Union (CJEU or the Court) introduced the
shifting of the burden of proof, which aim is to create a balance between the parties and to share the
burden of proof. It is the heart and soul of the principle of equal treatment because without an effective
proceeding nobody will get the desired protection or remedies.

Under the International Labour Organization (ILO) Declaration of 1998, all member states have an
obligation to respect, promote and realize the principle of the elimination of discrimination in respect
of employment and occupation. This principle is elaborated in Discrimination Convention No. 111 and
Equal Remuneration Convention No. 100. Armenia ratified the Conventions in 29 July 1994.

Several EU directives were adopted at the beginning of 21st century which are rooted in Convention
No. 111 and the shifting of the burden of proof were enshrined in them.

* nnywdp ubpyuwjwgyb £ 22.10.2021, gpwiunuyt £ 05.11.2021, punniuyby b vnnwwagpniejwuu 24.12.2021:
* The article was presented 22.10.2021, was rewiewed 05.11.2021, was accepted to publication 24.12.2021.
* Ctatba npepctasnera 22.10.2021, peuersunposaHa 26.05.2021, npuHaTa B nevatb 24.12.2021.
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The aim of the present article is to study the evolution of the burden of proof from the beginnings,
to show the case-law of the CJEU in a more detailed way trying to make more understandable the
concept and logic of the Court because the whole reversal of the burden of proof in the EU law was
introduced by the Court, the directives only wrote it down to make binding on the Member States. |
really find it important to present the burden of proof through the case law because the Court always
pass a judgement referring to the existing case-law.

1. THE ORIGINS

The European Convention on Human Rights (ECHR) is an international human rights treaty drafted
by the CoE and entered into force on 3 September 1953. The ECHR established the European Court
of Human Rights and granted human rights to every people who are under the jurisdiction of a
member state. All member states are party to the Convention, and new members are expected to
ratify the Convention at the earliest opportunity. Armenia joined on 25 January 2001. The obligation
of equal treatment lies in Article 14 of ECHR. Also, the European Court of Human Rights acknowledged
the reversal of the burden of proof in discrimination cases.

Under EU law, protection against discrimination in the field of employment is extended across all
the protected grounds provided for under the non-discrimination or equality directives (2000/43/EC,
2000/78/EC, 2006/54/EC). It covers access to employment, conditions of employment, including
dismissals and pays, access to vocational guidance and training, and worker and employer
organisations. The Equality Directives differ in terms of protected groups and the areas in which
discrimination is prohibited." The directives are laying down only the minimum requirements toward
the Member States.

2. THE DEVELOPMENT OF THE REVERSAL OF THE BURDEN OF PROOF

In theory, we have equality in the law but in practice it does not necessarily exist. So put our self
in the shoes of the person who had suffered discrimination and imagine what would we do. For
example, we had applied for a job and the manager is telling us in the interview that the only reason
he won’t choose us is the colour of our skin or our age. Or maybe he won’t tell us anything, and we
receive a rejection letter and days after we find the same job offer in the newspaper even though we
fulfilled all qualification requirements. Filing a claim to the court or a special administrative body is a
reasonable choice for fighting against discrimination. Here comes the first obstacle. In court
proceedings, the burden of proof generally lies with the person who submits the case, the claimant.?
It is not different in the Armenien Code of Civil Procedure.® The burden of proof means it is normal
for the person alleging facts in support of a claim to adduce proof of such facts.* So technically, the
burden of proof lies with the victim who should provide evidence which is buried deep by the employer
and he is protecting it very hard. The Court recognised this problem in case 109/88. in 1989. To
mention the first major cases all occurred on the field of equal pay for men and women because this
principle was enshrined in Article 119 of the Treaty of Rome, so basically it was the first written
protection. In the main proceedings, the Danfoss company paid the same basic wage to employees
but a collective agreement was signed and according to that every worker had individual pay

! European Union Agency for Fundamental Rights-Handbook on European non-discrimination law 2018 edition
(hereinafter Handbook), page 35.

2 Dick Houtzage-Shifting the burden of proof in equality cases, page 2. (Paper prepared for the ERA seminar
‘the Anti-Discrimination Directives 2000/43 & 2000/78 in Practice’, 22-23 February, Trier)

3 Article 48

4 C-127/92 Enderby case [13].
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supplements, calculated on the basis of mobility, training and seniority. Employees’ Union had accused
Danfoss that it paid less wage for the same work to female employees. The key of the case was that
the claimant had to prove that the wage of the women is less for the same job compared to men,
therefore the Employee’s Union produced statistics related to the wages which showed average wage
paid to men is higher than that paid to women. The Court stated the employees don’t know the
calculation method of their wage and it is the employer’s fault. Danfoss applies a system of payment
that is totally lacking in transparency and because of that the burden of proof is shifting to the
employer if a female worker establishes that the average pay for women is less than that for men'.
This shifting means Danfoss has to prove the pay difference is unrelated to sex.

The reason behind this judgement is that the onus shall shift to avoid depriving workers who are
the victims of discrimination. Without the information that only the employer holds make it excessively
difficult or impossible to win the case in the ordinary proofing system. The other option was to
completely erase the burden on the victim, but the choice made by the legislature was clearly that of
creating a balance between the victim of discrimination and the employer when the latter is the source
of the discrimination.? The claimant must show that the only reasonable explanation for the difference
in treatment is the protected characteristic of the victim, such as sex or race.

The next step of the development was the Enderby case®. Dr Pamela Enderby was employed as a
speech therapist by the FHA which was overwhelmingly a female profession. She claimed that in other
comparable jobs, like pharmacist where are more men than women the wages are higher and the
reason for the difference in pay is based only on sex. The national courts at all instances considered
that the differences were not attributable to discrimination, the jobs have been determined by different
collective bargaining processes and the state of the employment market was enough to justify the
difference. The Court emphasised again that the onus may shift for the protection of the worker who
appears to be the victim of discrimination. "Accordingly, when a measure distinguishing between
employees on the basis of their hours of work has in practice an adverse impact on substantially more
members of one or other sex, that measure must be regarded as contrary to the objective pursued by
Article 119 of the Treaty, unless the employer shows that it is based on objectively justified factors
unrelated to any discrimination on ground of sex". The FHA argued that the Danfoss case is not exactly
the same because the pay system is transparent, the wage is the result of regular collective bargaining
process. The Court didn't accept this argument and created the notion of prima facie discrimination.
This means if a situation for the first sight looks like discrimination it shall be deemed as discrimination
and the respondent can rebut this presumption. That is the point when the burden of proof is shifting
to the employer who has the right to prove that there are objective reasons for the difference in pay.
In the Enderby case, there is a prima facie case of sex discrimination if there is a difference in wage
and if almost only women working as a speech therapist, at least where the two jobs are of equal value
and the statistics which are showing it are valid.

Article 19(1) of Directive 2006/54, Article 10 of Directive 2000/78 and Article 8(1) of Directive
2000/43 reproduces verbatim the same concept of the burden of proof:

The core element of those provisions is the shared burden of proof. The claimant must establish
facts which are indicating that discrimination had happened and based on the evidences the court
reasonably suggest that discriminatory treatment may have occurred. This is the presumption of

! Case 109/88.
2 Opinion of Advocat General Mengozzi in case C-415/10.
3 Case C-127/92.
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discrimination, also called prima facie discrimination. This is the first step both in cases of direct and
indirect discrimination. The burden then shifts to the defendant to prove that there is no
discriminatory intent behind the difference in treatment. It can be done by proving there was no
causal link between the prohibited ground and the treatment or justifying the differential treatment.

3. DIRECT DISCRIMINATION

The principle applies equally in cases of direct or indirect discrimination, but the application
depends on the type of discrimination because not the same facts need to be proven in direct and
indirect discrimination cases. The direct discrimination is defined in the directives. According to that
direct discrimination occurs where one person is treated less favourably than another is, has been or
would be treated in a comparable situation, on any of the protected grounds. The claimant needs to
establish facts that shall support the presumption of discrimination which are: he was treated less
favourable than another was, there was a possible comparator and the circumstances were
comparable between the victim who possess the protected ground and the comparator. The causation
of the less favourable treatment and comparability of situations play an important role in the context
of direct discrimination'. Less favourable treatment can be established by making the comparison to
someone in a similar situation?> A low wage on his own is not a legitimate claim, only if the complaint
has lower wage compared to someone without the protected ground and performing the same work.

In the case C-381/99 the comparator was a male colleague. The prima facie pay discrimination
based on sex is established since we have two employees, one male and one female, both are classified
in the same job receiving the same basic salary but Ms Brunnhofer got ATS 2000 less money per
month so the burden of proof is shifting to the employer who has to show there was no breach of the
principle of equal pay. In the question of a comparator, it is essential for the national court to
determine whether the work they do is the same work or work of equal value. Just to summarize, Ms
Brunnhofer has to demonstrate the difference in pay, the relevant Community law prohibiting the
difference and the work they perform is the same or of equal value. After that, the burden is shifting
and the employer has to prove the work performed by Ms Brunnhofer and her colleague were not
comparable, or the employer can justify a difference in pay but only if it is based on objectively justified
grounds.

In the Case C-54/07. the employer wanted to prevent the emerging of a case of discrimination
based on racial or ethnic origin so he explicitly stated that he would not recruit persons of Moroccan
origin. In this case, there was no known victim who was treated less favourable. The Court stated that
the lack of an identifiable complainant cannot lead to the conclusion that there is no direct
discrimination within the meaning of Directive 2000/43, because the aim of the directive ‘to foster
conditions for a socially inclusive labour market’.> A candidate will take the firm’s statement into
consideration and won’t apply for the job and it is hindering their access to the labour market which
is against the aim of the directive. In the aspect of the burden of proof, the Court stated the statement
of the director established in itself a prima facie discrimination and there is no need for a victim who
would prove it. The burden of proof then shifts to the employer.

In Case C-81/12. the Court went further in recruitment discrimination matters. The national court
asks that the fact that the statement of the owner of a football club according to he wouldn’t hire a

! Justyna Maliszewska-Nienartowicz Direct and Indirect Discrimination in European Union Law — How to Draw a
Dividing Line? International Journal of Social Sciences, (1), 2014 page 42.

2 Handbook, page 44.

3 Directive 2000/43 recital 8 of the preamble.
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homosexual player, prefer to choose one from the junior team, could establish discrimination on
grounds of sexual orientation.' The nation court had an important question in connection with the
burden of proof. For proving that FC Steaua does not discriminate on grounds of sexual orientation
the club should adduce evidence it already hired homosexual players which is against the right to
privacy of those players. The Court declared that the reversal of the proof cannot lead to breaching
someone’s right to privacy. To put it simply the employer cannot use a previously hired homosexual
football player to prove that the recruitment policy is not discriminatory because it would breach that
player’s right to privacy.

In Case C-415/10. the Court dealt with the question, is a rejected applicant entitled to get
information after the recruitment procedure about the hired applicant. The Court held that it is the
duty of the victim to establish facts from which it may be presumed that there has been direct or
indirect discrimination and only after that shifting the burden to the defendant to prove that there has
been no breach of the principle of non-discrimination. The Court stated that none of the directives
entitles victims to get information in order to establish facts from which discrimination may be
presumed. But the refusal of disclosure of such facts, is liable to compromise the achievement of the
objective pursued by that directive and, in particular, to deprive that provision of its effectiveness.?

In Case C-177/88 the Court decided there is no need for a comparator in pregnancy cases.

4. INDIRECT DISCRIMINATION

The facts that shall be established for prima facie discrimination are slightly different from direct
discrimination.® All three directives describe the notion of indirect discrimination and they are
basically identical. The main elements are a neutral provision, criterion or practice which put the
group possess the protected ground at a particular disadvantage compared with the other group which
members are in a similar situation. The main differences are there shall be a rule which at first sight
neutral but effects eventually the protected group more, so the differential treatment in direct
discrimination shifts to differential effects. It is also important to mention there is not only one victim
of the discrimination, but a disadvantaged group defined by a protected ground and an advantaged
group in a similar position but without the protected ground.

The national court has to be capable of distinguishing direct discrimination from indirect
discrimination. In case C-267/06. the advocate general and the Court hadn’t shared the same view.
The German national law does not allow homosexual couples to get married, so it created instead the
life partnership. Mr Maruko partner in his life was a member of the compulsory occupational pension
scheme and contributed pay to it. Mr Maruko deemed himself entitlement to a widower’s pension as
part of the survivor’s benefits after his life partners’ death. The VddB refused to award a pension to
the survivor of a same-sex partnership between individuals who had not married. In the opinion of Mr
Maruko, life partners are treated less favourably than spouses which establish discrimination on
grounds of sexual orientation. Mr Maruko defined the situation as indirect discrimination since two
persons of the same sex cannot marry in Germany, therefore cannot qualify for the widower’s pension.
Advocate General Colomer also stated that the refusal to award the pension is not based on the sexual
orientation of the insured so it can’t establish a direct discrimination.* For the criteria of a comparator
the national court has to determine are married couples and members of a life partnership in a similar

' C-81/12.

2 C-415/10 [39].

3 Handbook, page 53.

* Opinion of Advocate General Comer [96].

PULAEN UMHUMAUAUSNR(ESUL UMUEUNUSh, Ne 2 (6), 2021
BULLETIN OF THE ACADEMY OF JUSTICE, N2 2 (6), 2021
102 BECTHUK AKAOEMUW HOCTULINN, Ne 2 (6), 2021



O3y,

&) )
& &,
S

9
s | P
gyiilﬁi uNnturutusSnie3ut wwusunU / ACADEMY OF JUSTICE / AKALEMUA KOCTULAN

situation. According to the national court, the situation is similar. The Court emphasised that according
the referring court these two forms are more equivalent since the amendment of the German Social
Security Code, from which it is clear that life partnership is to be treated as equivalent to marriage as
regards the widow’s or widower’s pension referred to in that provision. The spouses and life partners
could be considered to be in a comparable situation but it is the duty of the national court to determine
it. And here comes the interesting part, because the Court says if the national court decides they are
in a comparable situation, legislation such as that at issue in the main proceedings must, as a
consequence, be considered to constitute direct discrimination on grounds of sexual orientation.
Same-sex couples can thus only challenge discrimination if they are in a ‘sufficiently similar’ situation
to opposite-sex married couples and it could only happen, if the national law ensures the same rights
to them.

In the case of indirect discrimination statistical data has played an important role. In the first major
cases, like Danfoss and Enderby the statistics was the tool to show a group is in a disadvantaged
situation compared to another group. Appropriate statistics provided by the claimant could cause the
shift of the burden of proof.' On the other hand, in case Bilka, the respondent tried to prove with the
statistic that the behaviour does not entail discrimination because more women is entitled to an
occupational pension than man. There is no such requirement that indirect discrimination can only
be established by statistics even so there are protected grounds, such as religion or sexual orientation,
on statistics that can’t be made because it would strongly interfere with data protection. The Court
has never stated a specific threshold needs to be achieved only the substantial figure is important, but
always the national court which shall assess and decide if a statistic is sufficient.?

5. RECENT CASE-LAW OF THE COURT

The Court dealt with direct discrimination on grounds of religion in case C-193/17 and the
judgement was adopted on 22 January 2019. The Austrian law set Good Friday as a public holiday but
only for the churches declared by the provision. During public holidays people not working but entitled
to payment but if they are performing work they must get an extra wage. So on Good Friday, only
those employees get this extra wage who are members of the declared churches and perform work.
M. Achatzi was not a member but satisfied all the above criteria. He sued his employer before the
national court for the extra wage because he suffered discrimination on grounds of religion. The
national court was not sure about the two groups are comparable or this kind of protection is
reasonable for the declared churches. Also, a very important question is if the Court finds the national
measure discriminatory what is the duty of the employer, shall it grant the holiday for all employees.
At first, the Court stated that the Austrian law gives rise to a difference in treatment that is directly
based on the religion of employees. Second, the Court examined the matter of the comparable
situation. The Court reminded that the situations don’t have to be identical but comparable and the
assessment of comparability must be specific and concrete in the light of the benefit concerned. The
only condition of the holiday is the employee must be a member of the defined church, and there is
no certain ritual which must be performed, so the employee may use that day for rest and this situation
is not different from the others who also would like to relax. In regard to the special wage the situation
is also comparable. The Court pointed out when national law treats comparable situations differently
it establishes direct discrimination which cannot be justified, because this high level of defence is not
necessary for the protection of freedom of religion. The Court stated that until Austria has amended

1 C127/92. [19].
2 Hanbook, page 242.
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its national law, it is the duty of the employer to restore equal treatment and grant public holiday for
those workers, who in advance ask for permission not to work. Interesting fact that Austria in February
2019 amended its national law, Good Friday is not a public holiday at all and now it is consistent with
the directive.

In case C-49/18 the Court decided on the reduction of the basic salary of the judges could constitute
indirect discrimination on grounds of age. The Spanish Government wanted to cut the public budget,
therefore, reduced the remuneration of judges in an act, but the three-level of basic salary was
reduced differently and who earned the least was reduced the most. C. Escribano Vindel a senior
judge complained before the national court this act was breaching the principle of equality. Mr
Escribano Vindel claimed the group which was affected the most, consisted of young judges with
shorter length of service and it constituted discrimination on grounds of age. The Court noted that
the referring court revealed no information about Mr Escribano Vindel’s age, group or another person
in a comparable situation, merely stating that people in one group are in a less favourable situation
than members of another group. He was supposed to be a member of the group whose salary was
reduced the least so he cannot be the victim of discrimination. The national court has not identified
an age difference between the groups. The Court gave guidance to the national court and according
to that the first task is to verify that members of a pay group consist of people of about the same age.
Secondly, it has to determine that the group of judges are incomparable situations. The Court found
the salary of the judges composed of two elements: basic salary and additional remuneration. The
additional remuneration has a lot of objective elements which differentiate between the separate
categories of members of the judiciary and that is why the Court suppose the groups are not
comparable.

The Court delivered a judgement on 15 July 2021 in connection with discrimination based on
religion.! In this case, the employer introduced neutral instruction which prohibits employees from
wearing any visible political, philosophical or religious sign at the workplace. IX and MJ refused to
obey the instructions and wore an Islamic headscarf. IX and MJ were warned by the employer several
times, so they decided to challenge the warnings before the national court. The Court stated the
persons in a comparable situation, not just those who do not have a particular religion or belief. The
Court expressed that it appears to be no discrimination happened because the employer requiered all
employees not to wear religious symbols. Even if there is discrimination it could be justified by a
legitimate aim. The employer’s desire to remain neutral may be regarded as legitimate but justification
can be regarded as being objective only where there is a genuine need on the part of that employer,
which it is for that employer to demonstrate.

FINAL OBSERVATIONS

The shifting of the burden of proof is the core concept of anti-discrimination law. The CJEU
developed a well-established case law that has a long history and defined notions. The question of who
shall prove what now is clear, although in individual cases, is not that simple. The burden on the
national courts are huge because they have to decide on is the claimant established the facts for prima
facie discrimination or is the respondent objectively justified the discrimination. For delivering a
straight and lawful decision, the national courts must have all the knowledge both in EU and national
level. The jurisdiction of the CJEU establishes particularly important views and ideas on the shift of the
burden of proof, which can serve as a guidance but not only to the Member States. The shifting of the
burden of proof established by the CJEU may contribute for the judges and legal practicioners of Non-

' C-804/18.
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Member States to develop a manner of interpretation which supports the effective enforceability of
right to non-discrimination.

UWdthnthwgpp' <nnwsh hpduwlwlu bywwwu § nunduwupplp wwwgnigdwu pinh quipgu-
gnwip 6U ppwwhwywuwpnigjuu hpwyniupnid, hwnwwbu® woluwwnwupwiht opbuunpnipjwu
ninpunnud: W wnnudny hnnwédnud puuwpyynid Gu wfuwwnmwupwihu hpwyntuph ninpuinwd wnyw
ninnuwyh W wuninnwyh funpwywuniejwu npubnpnwdubpp, npwug wnwuduwhwwynieniuubpp,
huswbiu uwl httnwgnunniejwu pGdwihu wnusynn fuunhpubipp NWdwu hhduwlwu ninnnienLu-
ubipp:

AnHoTtauusa: OCHOBHOI Lenblo JaHHOI CTaTbyu ABNAETCA U3yYyeHue pa3BuUTUA BpeMeHn JokasbliBaHUA
B NpaBe Ha paBeHcTBO EC, ocobeHHO B cpepe TpynoBoro 3akoHogatenbcTea. B paHHoIi cBA3M B npef-
CTaBNIEHHOI CTaTbe paccMaTpMUBarOTCA MpAMas U KOCBeHHasA popMbl AUCKPUMUHaLMK B cchepe TpyAo-
BOro npaBa, WX OCOBEHHOCTH, a TaKKe OCHOBHbIE HanpaBleHWUA PeLUeHNA 3aAay, CBA3AaHHbIX C TeMOi
nccnefoBaHuA.

<hduwpwnbp' hwjwuwp Ybpwpbpdniup, wwywgnigdwt pbn, nipnuyh funpwywungyeiniu, wu-
ninnuyh funpwywunyentt, GU hpwyniup, woluwwnwupwihu hpwyniup:

Keywords: equal treatment, burden of proof, direct discrimination, indirect discrimination, EU law,
labour law

Knrouesbie cnosa: paBHoe obpalleHne, bpema foKasbiBaHUA, NpAMas AUCKPUMUHALMA, KOCBEHHaA
avckpumnHauma, npaso EC, Tpyaosoe npaeo.
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THE LEGAL STATUS OF THE SEPARATE ELEMENTS OF THE FILM AND THEIR PROTECTION.
SUBSTANTIAL MODIFICATION IN THE FILM*

MPABOBOIA CTATYC OTAE/NbHbIX EMEHTOB ®UMIbMA U UX 3ALLLUTA.
CYWECTBEHHOE UBMEHEHUE B ®UJIbME*

Uwnbindwgnpdénigjwup htnhuwlywihu hpwynitupny npynn wwomwwunyeniup nbinbu sh Gu-
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unbindwagnpdniejwu wju pwnwnpwwwppbph ypw, npnup hupuwnhy Gu':

Snipwpwtgnip unbindwagnpdnieiniu hptuhg ubpywjwgunwd £ nhuypbn nmwppbipp hwdwygnt-
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Sdwjuwgnywsd Yuwd wdpwgpywsd hwndwdp' npwbiu hupunipnyu unbindwgnpdwlwu wofuwwnwup,
$h1upu Ywd (nuwuywuppt inpwdwnnpynn hinhtwYwihu hpwyniuphg wnwudhu, jwpnn § unwuwg
htnhuwlwjhu hpwyniuph wywonwwunieiniu: (¢t GU Upnwpwnwwniejwt nwwwpwup wju
fuunpht ntinlu hunwy sh wunpwnwpab), uwlwju hhdp punniubiny untindwagnpdwywu wofuw-
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' St'u Feist v. Rural Telephone Service Co., 499 U.S. 340, 348 (1991) gnpény UU'L Sbpwgnyu nwwnwpwuh
npnonudp:

2 St'u Brian L. F., "Copyright in a Nutshell for Found Footage Filmmakers" Law Faculty Popular Media. (2016),
Lo 36 ( https://uknowledge.uky.edu/law_facpub_pop/31, 12.04.2020p.):
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dwdwyu' Updwd swipwuhoht hwdwwwwwufuwund £ oplthunphynpbu Gwuwskih, uwhdwuwhwy
wpunwhwjinnypjwdp wju opjlywnp, npp hinhtwyh wqww W unbindwpwp puwnpnigjwu wpryntup
E U Yypnud | upw wuhwunwywunyejwu upwup': UYkht' pun 6U hpwydniuph' wdpnnowywu $hidpu
Ywd [(nuwuwpphtu hbnhtwywjhtu hpwyniupny npwdwnnpynn ywonwwunyeintup tnwpwdynd b
Uwl unyu $pidnud Ywd (nuwuywpnd wpunwhwjnjwsd hwndwdh, ywwnybiph ypw, b wyn hwwn-
qwsh htinhuwlubpp Yhubu wdpnnowywu unbindwagnpdnipjw uygpuwlwu htnhuwyubiph 2wp-
pnud:

Cunhwuniyp wndwdp Ywpnn Gup wnwuduwgub| $hdh pwnyugnighs dwu Ywgdnn dh pwuh
hwwndwdubip, npnug wwonwwunyejwu hwpgp puuwpyynd £ U nbuwlwu gpuwywungejwu dby,
U nwwwlywu wlwnbpnud:

Npwbu $hidph pwnlugnighs dwu' twfu wuhpwdbow E puuwpyb) $hpdnud oguinwgnpdwd gb-
nwpybunwwu Ypwwnph ywonwwunigjwu hwpgp: Mbwp | ugki|, np Yepwwpubph ywonww-
unipjwu Ybpwpbipjw) dninbgnuwubpp fupun wiwppbip Bu, pun npnud® mwpptp £ hpwydhéwyp $hi-
dbpnwd dwpduwynpywd gbinwpytunwlywu Ybpwwnpubipp W dnyuindhdbph Yepwwpubph ywow-
wwunypjwu wywpwgwind: Ophtuwy, pppurnwtwlwu hpwynitupnd gbnupybunwywu Yepwwp-
ubiph wwowmwwunieniup puhwunyp wndwdp uwhdwuwtwy £, b wnlw £ npnawyh wunpnpnt-
RINLU, hush wpnyniupnid ginwpybunwlwu YEpwwph wuhwwnwlywu hwnlwuhoubiph ogunwgnp-
dnudp wy] wudwug Ynndhg, dh nbiwypnid Ywpnn § hwugbgub| win Yapwwph ujundwdp uwhdwu-
Jwd hbnhuwlwhu hpwyniuph fuwfundwu, dinw nbwypnid' ng: Ujunwwdbuwjupy, huswbu hbnp-
Uwlwyhts hpwyniuph pninp opytiljinubiph ntiwpnid, gpulwu-gbinupytunwlwi Yepwwph wwwn-
wwuniejniup bu hhdugwé sk dhwju dGY wuhwwnwwu hwwnwuhoh ypw: enfuwnpbup, wjt hwwn-
Ywuhoubiph, wnwuduwhwwynieiniuttph, hwupwhwjn wpunwhwjnnyeniuubph W wjuh hwdwy-
gnipintu &, npp untindnud £ dh Gplwlwjwlwu wofuwph, npnd unbindjwd Ybpwwpp nwnunwd
htnhuwyh ophghtw| unbindwagnpdnyejwu fwlwu wwppp?: Ophuwy, LRbhu punnbd Uhubidw
Cwnigh gnpdny wwounwwuniiniu sinpwdwnpytg Sbpiny <njdup Ypwywpht, wjt wwnbwnw-
pwunipjwdp, np Ynuyptiv win niwpnud ogunwignndyb £ wnwhuh Ypwwph dhwju qunuithwnp®:
wlwnwy npwt' Pnjpenuu punnbd Pphrehs hupbpubiopup; hpsppup* gnpédny nwinwpwup hwu-
wnwwnbig, np hwnnpndwu htinwpdwydwu dwdwuwy hwjinuynn hbnwtiunu ybipwunpngnn Gpynt

' St'u U Upnwpwnwuwnigjwu nuuwpwuh 2009 pqwlwupu phy C-5/08 Infopaq International A/S v
Danske Dagblades Forening ECR 1-6569 gnpdhg htiinn, GU hpwyniupp Yuwjnitu Ypwny wwhwwund b wju
nhppnpnonuip:

2 Sb'u Erickson, K, Heald, P, Homberg F et al. (2 more authors); Copyright and the Value of the Public Domain:
An Empirical Assessment Report, Intellectual Property Office, Newport, UK, (2015) ko 17:

3St'u Kelly v Cinema Houses Ltd [1928-35] Macg. Cop. Cas. 362 at 368. Gnpdny Uugihwih ybpwpuuhs
nwwwnpwup ugkg, np bk, ophuwy, gunuygh vh dwdwuwlywyhg npwdwwnipg, np unbndh wjuwhup nwp-
pinynn L nipwgpwy Yepwwn, huswhuht £ Stpnly <npdup, wprynp fuwtunnud Yihuh, Geb Ynluophtw-
Ynnutiph fudph dh gwdpwlwng htinhuwy Ytipguh dhunpp W unbindh ophghtwy Ypwwph Ynyuophtwyp:
Twwnwpwup Ugbg, np owwn Gpywp Yywulwdh dhus winwhuph npnand ujwgubip:

* Sk'u Bolton v British International Pictures Ltd [1936] M.C.C.20 gnpény wugihwlwd nwwnwpwuh npnonuip:
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quybtiannwih Yepwwph hGunwqw ogunwgnpdndp hwdwpynud £ hinptwwjhu hpwyniuph fuwfu-
wnd: UGY wy gnpdn nwwnwpwup hp dinwhngnieiniup hwjnubg wnlw Ywpgwynpnwubph
Jbpwpbpjw|' ugbking, np pbl hwdwdwju E, np ubpluynuiu wwounwwunignu sh nmpwdwnpynud
gnptiph, $hpdtph Ywd ubpyuwjwgnidutiph gbinwpybunwywu Yepwwpubphu, vwlywiu npuk Gnw-
uwyny sh punniuh wju hwugwdwupp, np winwhuh uwnbindwagnpdniejniuutiph hnhuwyubipp,
hwwnlywwbu, tpp ytipphuubphu woluwwnwupubipp pwnuwgwd Gu hwdpunhwuniyy dwuwsnid unw-
gwd YGpwwph dwuphu ywwndnn gpptiph 2wpphg, win Ypwwpph tyuwndwdp sniubuwu ubthw-
Ywuntejwu npluk hpwyntup': Upryniupnud Yupnn Gup thwuwnb), np pbl npng puwgwnhly nbwpbpnid
Ypwwpht wwonwwunigintu npwdwnpynw k, uwlwju punhwunip dninbignwdu wju k, np ybip-
ohuubtipp s&U Yuwpnn wwounwwunteinu unwuw| htinhuwYwjhu hpwyniuph 2powtwyubpnid:

hus ytpwpbpnud £ dnyun$hdbpnud dwpduwynpdwsd Ypwwpubphu, wbwp E ugbi, np pppunw-
uwlwu hpwyntupnid Ytipghubipu wwownmwwugnd Gu phpple gdwulwp, huswbu oppuwl' hwjinup
®nthw) Ypwwnppu ybpwpbipnn gnpénid: Wu nbwpnd nwwwpwup hwunwunbg, np nthwjp
Ywpnn £ wywounmwwuybi, nnwbu gbinupybunwlwu unbndwagnnpdnieiniu: huy Lnpntiph Mwjwuwp
hwuwmwwnbg wju nhppnpnanudp, np YyGpwpunwnpnieginiup, npu wpwnwgnynwd Ep Ypwwpp pwg-
dwehy ujuputph ypw, fuwfunnwd Ep win gnupybunwywu Yepwwph tfundwdp hbnhtww-
jhu ppwynwupubipp? <wlwnwl wju dninbgdwup® $pwuuhwlwu hpwyniupp ginupybunwywu
Ypwwphtu hunwy wpwdwnpnud £ ywonwwunyen' mbuwunquywu unbndwagnpdnieniupg
wulwlu: Wu dninbignudp wnfw E huswtiu dnyn$hidnud wwnybpdws Yepwwpubph?, wjiuwbu b
unytifhg Ywd ugbiuwphg ybpgywsd Ypwwpubiph wwpwguwynud: Unyundhdbph bW wnbuwunnuywu
unbindwagnpdniyRjwtu  Jdby YbGpwpwmwnpws Ybpwwpubpht  wnpwdwnpynn  wywonwwuniygjwu
nbdhdp unyuu £ dh owpp wy| dwypgwdwpwihu Gpypubpnud:

Ywndnud Gup, np Ypwywpubiph ywounwwuniyejwu hwngp puuwnpybijhu wnwyb pwu dinw pninp
nbwpbpnd Yuplnp £ wunpwnwntw) «ophghuwinteintu» Yud «nipophtwynieyniu» hwulwgni-
pintuubphu, huswybu twl dwnph U npw wpunwhwjndwt fuunppt®, pwuh np JNuppwpwugnp nbw-
pnwd hwpy b hwulwuw' Gpp |k ogunwgnpdynid hbnphuwyh dhipp, nph hwdwp ywonwwunipyniu
sh mpwdwnpynid, b Gpp £ ogunwgnpdynid dnph wpunwhwyinnwip: luunhpu wju £, np npuk Ybp-
wwnh ybpwpbpjw| punhwupwywu qunwihwpp Yupnn £ bwbe ngbougnid |hub) By wy| unbindw-
gnpdnnh hwdwp, huy npw ogunwgnpdnuip npuk Gnwuwyny sh Ywpnn wpgbb]' dey ynuypbin
wudh hwdwnp dtuwpunph untindtiiny: Uwutwynpwwbiu, «<wph Pnpbtip» wpntu duwynpywd nt
hwupwhwjun gbinwpybunwlwu Ypwwph wnlwjnieinitup sh Ywpnn pwgwnt) w) Gphnwuwnpn
hpwowagnndh Ypwwph unbindnudp dGY wy| wudh Ynndhg, uwywju, phwpyb, fuunhp Yunwowuw,
Gpp ogunwgnpdybiu updwd YEpwwphtu punpnonn npnawyh bwlwu hwnlwuhoubip:

" St'u O’Neill v.Paramount Pictures Corp. [1983] CAT 235 (the dicta of May LJ)

St'u uwl Kamina P., Film Copyright in the European Union, The Pitt Building, Trumpington Street, Cambridge,
United Kingdom, Published by the press syndicate of the University of Cambridge; 2004, £o' 103:

2 St'u King Features Syndicate Inc. v. O and M Kleeman Ltd [1941] AC 417, HL. Lnpnbph Mwjwwnh npnonwdp:
3 dwphgp Ybpwpuups nwwnwpwuh, 09.01.1986p.-h npnonudp, Juris-Data, No. 020012; wwowmwwunteintu
wpwdwnpybg «Uwjw dbnnw Yepwywphu, unyup hwunwnybg «nuwin pwne, «dwpnugnyu hndwg»
Ypwwnubiph hwdwp:

* St'u Kamina P., Film Copyright in the European Union, The Pitt Building, Trumpington Street, Cambridge,
United Kingdom, Published by the press syndicate of the University of Cambridge; 2004; t9 104:

5 Sk'u Ismanjanov A. Creativity Oriented Originality in Non-Protection of Ideas: InterCompliance of Originality
and Idea-Expression Dichotomy; University of Westminster, 309 Regent St, Marylebone, London W1B 2HW,
UK; Pub date: Aug 20, 2017, Lo 8:
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huswbu wpnbu ugytb) £ ybpund, Yepwywpubiph wwonwwuniginiup puuwpybihu wuenyjw-
wnpbih £ dhwju db6Yy hwnlwuhop hhdp punnwbp' Yepwwpp wpnwphtu wbuph, puwynpniejw,
wpunwhwjinnyeniuutiph, dinw Ypwwnpubiphg mwppbpwynn wy hwinlwuhoubiph hwdwygniejniu
E: Nwuwnp wyuhwyn £ nppwt qupqugwsd nt juwnwpbugnpddws b Yepwwpp, wjupwu dbsd k
hwywuwywunteiniup, np ytipghupu Yupwdwnpyh wywonwwunieginiu: S3nipwpwuginip nbiwpntd
wbwnp b hwulwuwy, pb Yepwwph np hwnwupoubpu Gu ogquwgnpdyb]’ wpnynp npwup pwuw-
Ywywu b npwlwlwu wnndny wjupwt Lwlwu Gu, np Ywpnn Gu hwunwwnb] hbnhuwywphu
hpwyniuph fuwfuwnnudp, b wprynp unp Yepwwnph hinhuwyp Ywpnnwgb) £ wjupwu wofuwwnwup
nt hdwnnieiniu ubipnub) npw dby, np hwdwwwwwuluwuh jnipophtuwynipjwu wwhwughtu: Oph-
uwy, huwnbip|tignu punnbd (Gwypn hunwupphuh gnpdny nwwnwpwup 2G| £, np ng pninp thnthn-
funieynuubpu GU unbindnd unp wofuwwnwup: 3nipophtwyniEjwu hwdwp wuhpwdtion k, np
wofuwwnwuph dbie Ujnipwywt hnthnfunyjwu hwybyw) wwpp huh': @nthnfunyeniutbph nbwpnid
Ewlwu npwnpnieiniu £ nupdynd htinhuwyh Ynndhg unbindywd wotuwwmnwuph dby ytipghupu
wuhwwnwlwuniejwu npubnpdwup: Unbindwagnpdnipjwt dby wudh wuhwunwlwuniejwu npulnp-
dwup huswbu bwl wofuwnwuph jnipophtwyniejwu Nt wuhwwwlwuniejwu npunpdwu dhol
wufugbilh Ywwht wnwuduwhwwny nwnpniginiu £ nwpdynd twb mbuwlwu gpuljwuntejwu
dbo?: Uwuuwynpwwbu, ugynud £, np jnipophtuwynieniup unbindynid £ unbindwpwn dunph U npw
wuhwwwlwu npuunpdwt dhongny?: Gpp hinhuwyp ngbigusyby £ Uy wy hinhuwyh woluwwnwu-
phg, Ywptih £ oquwgnnpdét dhinpp W hhduyb| npw ypw, pwup nbin htnhuwyh wuhwwwywunt-
pjntup wnpunwhwjnyws £ ubpyujwgywsd untindwgnpdnigjwu dtig*:

Uunpwnwnuwiny Ypwwpnw Juuwpwsd bwhwu b unbndwgnpdwlwu thnthnfunigyniuub-
nhtu' wbwp E Uk, np mbuwywu gpwywunyejwu dby hwnjwwbu puuwpyynd § Uwjp; Lw-
uhughtidh «The Hours» uwnbindwgnnpénieiniup, npp wy| wofuwwmwuph ypw hhdujwd ophghuw)
unbtindwagnpdénipjwu inhwhYy ophuwy k: Lwuhughtivh wofuwwnwupp hhdujwsd £ Yhpohujw Ynibh
«Mrs. Dalloway» unbndwagnpdnipjwu Jpw' npw dwdwuwywyhg ubplwjwgnudu b, npnwd hbinhuw-
Up Lhpohtyw Ynydh upgwsd untindwgnpdnipjw Yapwwnpubipht quinquignti, npwtg funpnieniu
E wdb) nwpdubing pp ubthwywup: Rwupughbidp pwquihgu putwnwwniewu b wpdwuwgb) wyu
wwwnbwnwpwuniejwdp, np yipohuhu wofuwwnwupp gnynieyntu skp niubiuw, Gt sthutip Yhpohujw
dnydbh unbindwagnpdnipiniup, uwywju Lwuhughtidh woluwwmwupp wjdd Gwuwsynd £ hppl
Intpophtiwly uintindwgnpdniiniu, pwuh np- Jtipghtu Ynydhg Ytipgntip Ep npnawilih qunuwithwnutip
L qupqugnt npwp” woluwwnwpp b Yepwwntbipht Yuwwting dhpohtyw YUnydh Yeuuwgnni-
RjwU, Jwutwynpwwbu' huptwuwwunyejwl htw®: Nwwnh, fuhun Yupunp £ nunund wjiu hwu-
qwdwupp, pL Yapwwpp uuwpwagpnn np mwppbpu Gu ogunwgnpdyb: twwnwywu gnpdtiph Ut
dwup YGunpnuwun £ ybpgqwé hwindwédh twywu |hubiing, npw ginwpytunwywu wpdbph W
Ywpunpnipjwu ypw, et wuqud hwnjwdp pwiwwlywu wnnwin pwdwlwuhu thnpp £ 6U

" St'u Interlego AG v. Tyco industries INC AC 217, Utd Pphuniwuhwih Gwnuup funphpnh Ywwnwlwu
hwuduwdnnnyh 1988 pwlywuh gnpdp:

2 St'u Aplin T. and Davis ). Intellectual property law: text, cases, and materials /. - Second edition., Oxford,
United Kingdom : Oxford University Press, 2013, L9 101:

3 St'u Rahmatian A., Concepts of Music and Copyright How Music Perceives Itself and How Copyright Perceives
Music, School of Law, University of Glasgow, UK, 2015, Lo 41:

* Sb'u Rieders L., "Borrowing and Originality in Modern Authorship" (2007). Volume 15 - 2007. Paper 7., ko'
10, (http://preserve.lehigh.edu/cas-lehighreview-vol-15/7, 12.04.2020p.):

5> Sk'u Rieders L., "Borrowing and Originality in Modern Authorship" (2007). Volume 15 - 2007. Paper 7., ko'
14, (http://preserve.lehigh.edu/cas-lehighreview-vol-15/7, 12.04.2020p.):
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Upnwpwnwwnigjwt nwwwpwup 2009 p.-h hudnthwp huebpubippu) E/Eu-u punnbd YHsuuy
Nhjgpltjnu dnpupugh npnadwdp bk £, np enywwnpbih £ unbndwagnpdnigjwu wju hwwnywdh
wwonwwuntginiup, npu wpunwhwjnnw £ htinhtwyh uwnbindwgnpdwywu wofuwwnwupp, Geb
unyupuly wyn hwunywsdp Yuqddws £ 11 pwnhg': 64 win hwindwdp npnotithu hhduynid Bu nwinw-
Ywu gnpdtiphg dbynu hwunmwwnydwsd fupun ypwyunhy pbuwnp ypw' «Wu wdbup, hus wpdwuh
UpYuophuwydwu, wpdwuh § uwb htnhuwYwhu hpwyniupny wwomwwunyejwu?»: Swynp wtinp
E Ugti’ jnipophuwynipjwu Ywd ophghuwinipjwu wwhwugp £< opbunpnipjwdp gpbiph wunbujwd
E, dwutwynpwwbu' npwu wunpwnwné b juwnwpynd dhwju «<bnpuwluwhu W hwpwyhg hpw-
Jnupubph Jwupu» << optiupny, npp 3-pn hnnwsdh hwdwdwju' htnhuwlwhu hpwyniuph
opjtiywn £ hwdwpynid gpwywunipjwt, ghunnyejwi b wpybunh puuwgquywnubpnid hbnhuwyh hup-
unipnytu Ywd wy| hinhuwyubph hbwn ppwywuwgpwd unbindwgnpdwlwu wotuwwnwuph jniponp-
Uwy wprynwupp (...): buly unyu optiuph 34-pn hnnywdp, nbuwunnuywu unbindwgnpdnieintu-
ubiph nbwpnid, dhwju ugnwd £, np mbuwpunnwywu untindwagnpdniejniup, dwjuph ninblgnyejwdp
Ywd wnwug npw, dhdjwug htn Yuwwlgywsd wywmnytpubiph wdpwgpgwsd ownp £, npp hwunh-
uwunu £ unbindwgnpdwywu wypuwypwipp jninophtiwly wpnynitp, bW hwdwwywwnwufuwu nbluup-
Ywlwu uwppbph dhongny huwpwynp £ nhwnb;, huy dwjup ninbygnipjwu nbwpnud* twbe b
«Ugfuwwnwuph jnipophtiwy  wpryntup»  hwuwgnipjwt  hGunwqw  hunwy  dGluwpwunyentu,
uwlwju, ng opuunpniejwdp, ny b nwunwywu wlynbpnd ubpluywgywsd B3, wjupus, htug wyu
hwwnywuhou b woluwwmwupp nwpduntd hGnhuwYwjhtu hpwyniuph opjtyw, b hwinwwbiu dhidbph
nGwpnd wju owwn wybih dGé Yuwplnpnieginwu £ dtnp pbpnud, pwup np wpnbu wnfw wnwpwéwy-
unupjniuubiph W wunpnoniejwu wwjdwuubpnud, npw dhongny £ npnaynid’ unbindJwsd wpnyniupp
qnun dbfuwuhywywu, ph unbindwgnpdwlywu wofuwwnwuph wpyniup £

Wuwhuny' Jtipp updwsd Jbpindnipjwt wpryniupnud hwugnid Gup wju Ggpulwgnigjwup, np
$hunw dwpduwynpywsd gbinupybunmwywu Yepwywph unbindwgnpdwywunipiniup bu wbwp k
hwayh wnuygh, U ytipohtupu whwp £ ywonwwunyeniu winpwdwnpyph htinhuwlwihu ppwyniupny'
wwjdwuny, np wju [hup pwywywuwswih qupgugwd nt uwwnwnbjwgnpdjwsd, npwbugh niubiuw

' St'u Infopaq International A/S v Danske Dagblades Forening ECR 1-6569 GU Upnwpwnwwnigjwu
nwwnwpwuh 2009 pywlywuptu phy C-5/08 gnpdny npnonudp:
(http://ipkitten.blogspot.com/2011/07/meltwater-in-hot-water-over-business.html 12.04.2020p.),

2 St'u University of London Press, Ltd. V. University Tutorial Press Ltd. [1916] gnpdny Uugihwih gbipwgnyu
nwwnwpwuh npnanudp:

3 Uhwy nwwwlwu wywp, nphg npnawyh hbnunieniuubp Yupbih £ wub), Updwdhph dwpgh punhwune
hpwywuniejwt nwwnwpwuh 03.06.2009p.-h pwnwpwghwywu gnpény phy UMN1/0023/02/09 npnonwdu L,
npp Jwutwynpwwbu upnd k. «lwdwdwju << pwnwpwghwlwu opbuugpph 1113 hnnjwdh 1-hu dwup’
htnhuwlwjhu hpwyntuph opjywnn Gu' unyu optuugpph 1111-pn hnnwdny uwhdwuywsd wwhwugubpp pw-
Jwpwpnn unbndwagnpdnieniuutiph dwubipp, npwug wujwunwubpp b wéwugjw| unbndwagnpdnieiniu-
ubipp: Wdwugjw) Gu hwdwpynud wju unbndwagnpdnieiniuutipp, npnup unbindynwd Gu dGY wj| unbndwagnp-
onypjwu YyEpwdpwlydwu hnbwupny: Ujn unbndwanpdnipiniuubpp bu hwdwpynid Gu untindwgnpdwlwu
wo2tuwwnwupny unbndywd hupunipnyu U jnipophtwly unbindwagnpdnieniuutp, uwlwju npwug jnipo-
phuwynreyntup Gpypnpnwihu t, pwuph np hphdudwsé £ puophuwly unbindwgnpdniejwu Yypw»:

Syjw gnpdny, pEL nwwnwpwup ninnuyhnpbu «jnipophtwly unbindwagnpdnieinit» hwulwgniejwu pnwu-
nwynyeniup ybp sh hwub], uwywju updwdhg Ywpnn Gup pfubigub), np wotuwwnwupp «dwpnip duny»
Yhwdwpyp jnipopphuwyy, Gl hpdudws sihup wy| unbndwagnpdnigjwt Ypw' sihup wdwugywsd unbindwagnp-
onpnlu Ywd wy| woluwwmwuph YyGpwpunwnpnieiniu:

* St'u Kamina P., Film Copyright in the European Union, The Pitt Building, Trumpington Street, Cambridge,
United Kingdom, Published by the press syndicate of the University of Cambridge; 2004, to 77:
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pwpdp unbindwgnpdwlwunieniu b wpwnwhwjnh hnhuwyh wuhwwwlwunieinup, npwhup
hwuqwdwupp Ywwwhnyh htinhuwlwjht hpwyntuph wywonmwwunigjwu hwdwp Yuplnpwgnyu
swihwuhoh' unbindwd Yawwph jnipophuwynipiuu wnfwynipniup: Mbwp £ wuwnb), np dhwju
nput YEpwwph dwuptu qunwiwpp sh upnn uwhdwtwthwytp bWdwuwnhw daYy wy Yepwywph
unbindnidp: Nwwnh, YGpwwph ogunwgnpddwdp htnptwlwjhu hpwyniuph fuwfundwtu dwupu
Ywpbih £ funub) dhwjt wju wwpwguwnud, Gpp YEpwwnu wdpnnowwbiu dbuwynpdwsd Yipup, L
Yoguwgnndyh ytinghtuhu punipwgnpnn wjuwhuh wwpp, npp hwuwpwly nhnnpph dnn ninnu-
Yhnpbu Ywungwgdp win Yepwwpph hbwn: Yw Yupnn b hubu gwuugwd nwpp' ufuwd nplk
hwjnuh wpunwhwjunnigniuhg, Ybpowgpwd hwgnwnph nbunwubpny, huswbu oppuwly' Lyndy
Ptunuh hwupwhwjwn «Lbnu» $phidh gifuwynp Yepwwpu wdpnnowgunn wpubunwwpubpp' wlungp
W gjfuwnyp, npnup, dh gnigh, thnpp tnwpptip Gu, uwlwju $pidp nhnwsd gwulwgwsd wudh hwdwn
wudhowlwunpbu Ywwynw Gu htpnup Yepwwpp hbn: UhLunyu dwdwuwy, uwlwju, wbwp k
hunwybguti, np Yepwwpp wbwnp £ punniub) npwbu unbndwgnpnigjwu pwnyuwgnighs dwu b ny
Rt pninpnyht hupunipnyt unbindwagnpdnieintu, npp pwywlwuwswih wwppbpwyhs Nt wnwus-
Uwhwwny hwnwupoubph wnlwjnigjwu nbwpnid Ynwnuw unbindwgnpénypjwu fwlwu dwu,
puwn wynd' wpdwuwuwny wwownwwunigjwu:

£ opbiuunpnieiniup Lu wunpwnwpd b Yuwnwpnd «bwwu mwpp» hwulyugniygjwup: Uwu-
uwynpwwbu' «<bnphuwlwihu hpwyniuph W hwpwlhg hpwyniupubiph dwuhu» << opbiupp ugnid
np wwhwwuynn unbndwgnpdnigjwu Ywd npw twlwu dwup Ywd hwpwyhg hpwynitupubiph
opjtiynh gwuwgwsd oginwgnpdnid wuophuwlwu k, ipt twuwwbu, dhusl bdwu ogunwgnpdnidp
atinp sh ptipyti henhtuwlwht hpwyniuph wd hwpwlhg hpwyniupubiph ppwydwinhpng eny)-
wnynipjniup: Ladwd opbupp pwgwhwjnnud £ uwb hwulwgniyejwu pndwunwynipyniup’ ugbiny, np
unbindwgnponipjwt twlwu dwu £ hwdwpynd unbindwagnpdnigjwu npuk dwup, npp nyjw
unbindwagnpdnipjwup dwunp gwuljwgwd wud hupunipnyu Ywpnn £ unyuwywuwgub) npwbu win
unbindwgnpdontejwu Jwu: Nwuinh, Ywpnn Gup thwuwnbi|, np ubipwybitnwlywu opGuunpniypjwdp Ytip-
wwpp pwywlwiwswih wnwuduwhwnynieniuubiph wnphpwwbinbint wwpwqwind Jupnn k
wwonwwunejwl wpdwuwuw] hppl unbindwgnpdnigjwu bwlwu wwpp:

Cwny t vk bwl, np wnwudhu Yepwwpubiphg pwgh Ywpnn £ ogunwagnpdyt; $hidp wdpnn-
owywu untdbt’ hpwnwpanipjwu Ywd dhdjuug hbwn Yuwdwsd ne hwonpnwpwp quipgugnn hpw-
nwpdantejniuutiph wdpnnonie)niup, npp Ywaqdnud £ ginwpybunwlwu Gpyh pnwunwynipiniup
nph Jb9 pwgwhwjnynd Bu gnpdnn wudbph puwynpnigyniuubpp™ ubpwnbind W hpwnwpant-
pintuubiph hwonpnwlwuneniup, U npwugnd gnpédnn ginupybunwywu Yepwwnpubpp: Nwwnp,
wnwowunwd £ twl wdpnnowwt ujnidbh wwownmwwuntejwu futunhpp:

<bnpuwwjhu hpwynitupp ywonmwwunipniu wwwhnybiny unbindwagnpdnigyniuubph hwdwp'
htnhuwyhu £ wpwdwnpnd pugwnhy hpwyntup ogunwgnnpdtiint hp unbtindwgnpdniejniup gwu-
Ywgwd duny b inwuwyny, huswybiu bwl Gppnpn wudwug enywwnpbiine Ywd wpgbbnt npw og-
nwagnndnidp, Jwutwynpuwwbiu® unbindwagnpdnigjwu Ytpwpuwnpndp (Yepwpunwnpdwu phpw-
yniup?): «<nhuwwihtu hpwyniuph b hwpwyhg hpwyniupubiph dwuhu» << optiuph 14-pn. hnn-
Jwsdh hwdwdwju' yepwpunwnpnud £ hwdwpynd unbndwgnpdnipjwu ninnuiyh Yud wuninnuyh,
dwdwuwlwynp Ywd dornwlwu wdpwgpnudp gwulwgwd Yphsh ypw, gwuywgwsd dhongubipny L
duny, wdpnnoniejwdp Ywd dwutuwlh: Uyupupu' pninpndhtu wywpuwnhp sk wdpnnowlwu untin-
dwagnnpdntejwu ognwgnpdnidp YyGpwpuwnpdwu thwuwnp hwunwnbint hwdwp: Upnwuwhdwu-

"' St'u Unwywu E. P., Upnh hwjipbup pugwwnpwywl pwnwpwt, Gplwl, «lwjwunwus, 1976p0.:
2 St'u «<binhuwlwihu hpwynituph b hwpwlhg hpwyniupubph dwuhu» << opbuph 13-pn hnndwdn:
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jwu Jdh 2wpp Gpypubiph nwwwlwu wynbph nwnwuwuppnieginiuhg hunwly wnwuduwgynud k
hwuwmwwndwd nhppnpnonudp, pun npp’ unbindwagnpdnipywu Ybpwpuwnpnigniuy wnlw £ wju
dwdwuwy, Gpp oguwgnpdynid £ bwlywu Jwup: Uwutwynpwwbiu, upynwd k. «Opjtywnhy udw-
unipyniup (Ywd bwywu bdwunieyntt) tpwuwynw £, np Jwtu pwjwwuwswih tdwunyeniuubin
Unpyuophuwyh L ophghtuw] unbindwagnpdénigjwu Ywd npw twlwu dwuph dhol: (...) vwfundwu
hwdwp wwpuwnhp sk, np [huh w2fuwwnwuph wpnwnwnd, w)] yaup £ hwunwndh wju hwu-
wnp, np unp unbndywd wotuwwnwupp pfund k ophghuw| unbindwagnpdnyentuhg W hupunipnyu
wofuwwnwup sh hwdwpynwd'»: Uju hwpgh ptuwpynip Yuplinp Gpwuwynyeiniu niuh, pwuh np
npwbu Ywpd ywwnwufuwt wju hwpghtu, gt wprynp unildbu Ywpnn  unwuw| hinhuwywphu
hpwynituph wwownwwunteiniu, upynid k, np bwfu hwply § wwnpqgb, e wprynp wju puwjulwuw-
swip fwywu B Uu hwpgunpndu hp hbpphu Gupwnpnud £ Gpyne unp hwpgh wnwownpnid'
wpryn’p undbu h yhbwyh £ unww wwonwwuniegniu in limine' h ulqpwub, W wpryn’p wbinh
E niubigh] wdpnng wofuwwnwuph bwlwu hwndwsdh oginwgnpdnid?: Nwuwnp, wnwehu hwpgh 2pow-
uwyubpnd Ypyhu hwpy £ wunpwnwnuw gunwithwpp b npw wpnwhwjndwt tnmwppbipnygjwup:
dbipohuubtiphu hwpwpbipwygnieiniup puuwpyynd £ wdbppyjwt nwunwlwu wynbphg daynd,
npny dwulwlwu htnniunwwnbuwiht dpwgpbph htinhuwy hwygynpp wunnid Ep, np Uwpnnuwinu
Ywadwybpwnipyniup hp gnjugnuwihte hnindwyny fuwfunty Ep hp- hinhuwluwyht hpwyniupp:
Mwuwwufuwunn Ynndp punniubg, np oguwagnnpdty £ hwjgynpp' hbphwpwhtu wofuwphh dwuhu
gwnuwthwpp, uwlwju, dhuunyu dwdwuwy thwuwnbig, np npw wpwnwhwjnndp pninpnyphtu wyp £
tnb: twwnwpwut wju gnpdny hwuwnwwntbig, np Gppbdu qunwtwpu ne npw wpunwhwjnndp
Ywpnn GU sinwppbpyb: Lbpohtuubpp hwdpuyund Gu, Gpp dunph wpunwhwjnnudp qunwthwpht
sh wybugunud nplt unp, hwybyw| nwpp®: Ywnwlwu d6Y w)] wlnny wunpunwnuwiny ujndbp
wWwounwwunigjuup' nwwnwpwup Uk £, np htnhuwywhu hpwyniupp wwownwwund £ gpujwt
unbindwagnpdnipjuu  pwdwunwynigyniup’ Ubpwnjw; qunwthwpubph, hpwnwpdnyeniuubph,
thwuwnbph puwnpnieinwup, nwuwynpnientup b qupgwgnwip: Suwhwwnbiny Yuplnpwgnyu hwp-
gn' wprynp ogunwagnpdyby k unbindwgnpdnypjwu bwlwu hwndwdp, nwunwpwup wbwp £ hwoyh
wnuh gnpdhu ybpwpbpnn pninp thwuwnbipp® ubpwnjw; Ypyuoppuwydwu dwywip U punypen, og-
wnwgnhpdywd hwwingwsdh npwyp b Yuwpunpnieyniup, ogunwgnpdywd hwnywdh jnipophuwynie)nt-
up*: Unwgynud £, np huswbiu Yepwwph, wjuwbu b uinidbh nbwpnid Yuplnpynd £ wju hwuqw-
dwupp, np qunwiwpp pwjwlwuwswih YuwnwpbuwgnpdJwsd |hup, hwwnwly wwpwgujnud'
ujnidtit hpbuhg Yubpywywguh ny wybihtu, pwu squpgugwd dhwnp: Snipwpwugnip nbwpnid
Ewlwu £ qunwihwph Yunmwpbjugnpddwt wunmhbwup wywpgbp, pwuh np unbindwagnpdnipjwu
ujnidtit nppwu bpwgwywu £ U shunmwybgws, wjupwu hwywuwlwunigyniup, np ybipohtuhu
Yunpwdwnpyh ywownmwwunyeyntt, b npw oginwagnpdnudp Yhwdwnpyh hinhuwYwihu hpwyntuph

' St'u Creative technology Itd v. Aztech systems PTE Itd 1 SLR 621, 24.07.1995p.-h gnpdny UUL huubpnpn
opswup Ubkpwpuuhs nwwnwpwuh npnonud:

2 St'u Williamson. A. J. COPYRIGHT IN LITERARY AND DRAMATIC PLOTS AND CHARACTERS; Melbourne
University Law Review [Vol. 14, December '83], ko' 300:

3 Sk'u Sid and Marty Krofft T. V. Productions Inc. v. McDonalds Corporation; (1977)562 F.(2d) 1157., gnpény
UUL huubipnpn opowuh Ybpwplths nwnwpwuh npnpnidp:

* St'u Allen v Bloomsbury Publishing Plc [2010] EWHC 2560 (Ch) [at [85]-[86] gnpény Wugjhwjh gbpwgnyu
nwwnwpwuh npnanudp:

St'u uwl Drexl )., Sanders A. K.,The Innovation Society and Intellectual Property (European Intellectual
Property Institutes Network series); Cheltenham, UK; Northampton; Edward Elgar Publishing Ltd, 16 Sept. 2019,
ko' 103:
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fuwuwnnid, gwwn wybh gwsdp Yihup: Henlu 1930-wlwu pwlwuubphu dLwynpdwd scenes d faire
nnlywphup hwdwdwju' hinhuwlwihu hpwyntupp sh upnn wwownwwub) punhwupwlwu uinidb-
ubipp U gbnwpybunwlwu Yepwwpubpp': Nwnh, wluhwjn  nuwnund twly, np uindth in limine
ww2nwwuntejwu dwuht sh Ywnpbih funub), pwuh np ybpgohtuhu wwownwwunie)niu Yrnpwdwnpyh,
Greb Jtpohuubpp pwwywuwswih hunmwybtgywsd |hubu:

Npwbu $pidp pwnyugnighs dwu' wuhpwdbiown E putwpyb) $hidp yepuwgph ywonmwwuniejwu
hwpgp: <wpy t ugbi|, np unbindwagnpdnipjwu Ybpuwaghpp hpduwlwund wwonwwunigjwu sh
wpdwuwuntd, wju ywwnbwnwpwuntjwdp, np swihwquug Yupé  jud swihwquug ywpgniuwy,
nunphle sh Yupnn hwdwnpybi| untindwagnpdnipjwt bwlwu dwu: Uju hwpgnd dninbignudubipp Lu
fuhuwn nwppbip Gu: Wuwbu, UGS Pppunwtuhwind wju sh wpdwuwunid hinhuwYwihu hpwyntuph
wuwounwwunigjuup' pwywlwuwswih ophghtw] b fwywu spubint ywwndwnny?: <wlwnwly
npwu, ophuwy, dpwuvhwywu hpwynitupp Shdh wujwunip wwonwwunid £ huswbiu ophghtiwg
uwnbindwagnpdnieintt, wju wwpwgqwnd, bpp yepuwghpp pwwlwuwswih hupuwnhy B bunw-
(wywu hpwyntupp ywonmwwunyentu £ npwdwnpnud hidh ybiptwgpht, uwlwju ny pb htinhuw-
Yuwjht, wj| hwuinnwy hwpwyhg hpwyntupny:

Lowd fuunhpp pulwpydwtu wnwplyw £ nwpépt; 6U Upnwpwnwwniejwt nunwpwup
2009p.-h hudnthwp hupbtipubyppu| E)/Eu-u punntd Huuy HgpGnu Snpupugh gnpdnid, npny
nwwwpwup ugtig, np nplk mwppbipnieintu swbwnp £ npdh unbindwagnpdniejwu b npw hwnywdh
dhol' wwydwuny, np hwndwdp wwpniwwyh wwppbp, npnup hbnpuwyh Jduwynp unbindw-
gnpdniejwu wpwnwhwjnniyeniuu Bu (intellectual creation): Cuwn nuwwpwuh' «StnGlwwndwywu
hwuwpwyniejniund hnhuwlwihu b hwpwYyhg hpwyniupubiph npn2 wuwtlwunubiph ubpnwotw-
ytgdwu dwuhu» nhpGywhyp, hunwybgpty £, np ybipgqwsd hwwndwsdh nbiwpnid ny b bwywu
Ihubp, wy| ophghuwynieniup’ npwbu unnigiwu Jhong, whwp k Yhpwnyp*: Ladwd npnanudp hhdp
punnwubind’ Uuglhwih YGpwgnyu nwunwpwup hbnwquynd uwjwgpbg dh npnantd, npp nbuw-
pwuutiph Ynndhg wpdwuwgwy fuhuwn pulwnwwnigjwu: Funupp Ybpwpbpnd £ Ujnigthbthp
Lwjubughug Eopuuptu L niphoubipu punnbd Ubpeningtn <ninhugq Phdh L wy Yuwgdwybpwni-
pIntuubiph gnpdny npnodwup, npny nwwwpwup ugkig, np hupnthwph npnodwt wanbignie)niut
wju k, np ophghtw] unbindwagnnpdniejwu unyupuly wdtuwthnpp hwnywdp Ywpnn  ywonwwuyb
htnhuwlwjhtu hpwyniupny, Lt wju Ypnd £ unbindwagnpdniypjwu hbnhuwyh wuhwwwywunt-
RjwU wgnbgnieniup®: Uprnyniupnud' nuwnwpwup hwuwnwunbg, np yapuwgpbpp wywonwwunigjwu
Ywpnn Gu wpdwuwuw|, pwuh np npwug nbindndp ubpwnnd £ gquih hdwnyeyniuutip, W npnp
ytipuwgnpbp, huywwbu, nuwy Gu |hubnt hupunippnyt gpwlwu unbindwagnpdnyeyniuutin: Wu
nhppnpn2nwdp fupuwin puliwnwwnbg bwlb hwjnup hpwwpwtu Lwjpubp PGuplhu, uobing, np wyu
npnadwdp nwwnwpwup hwoyh sh wnbj, np ybpuwgptiph dedwanyu dwup unyupuly sh dnuinbiuntd
Ewlwu (pubne o6dpu’ henpuwlwihu hpwyniupny wwonwwunyejwu wpdwuwuwnt hwdwp:

' St'u Nichols v. Universal Pictures Corporation, 45 F.2d 119 (2d Cir. 1930). gnpdny UUL Gpypnpn 2powiup
ybGpwpuuhs nwnwpwuh npnonidp:

2 St'u Ladbroke (Football) Ltd v. William Hill (Football) Ltd [1964] 1 WLR 273; [1964] 1 All ER 465, HL gnpény
Lnpnbph wwjwwh npnonidp:

3 StH'u «Uwnwynp ubthwywunygjwu Jwupu» dpwuupwih Lwupwwbwnyejwu optiup (01.07.1992, 92-597,
https://internet-law.ru/law/int/nation_cleo/france/fr003en.pdf, 15.04.2020p), L. 112-4 hnnwdp

* Sb'u Infopaq International A/S v Danske Dagblades Forening ECR 1-6569 GU Upnwpwnwunipjwu
nwuwwnpwuh 2009 pywywuhu rhy C-5/08 qnpdny npnanudp:

5 Sb'u Newspaper Licensing Agency Ltd and others v Meltwater Holding BV and other companies [2010] EWHC
3099 (Ch) gnpdny Uugihwih yGpwpluhs nwwnwpwuh npnondp:
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Pwgh wyn, pninp upwug hwdwn, ndptip ubipgpwdywsd Gu gpptiph, $hideph, dwjuwgpnigniuttinh
L wyup Ytpuwgnptiph yapwpnwnpnygjwu phqubup pninp wbuwlubiph dby, wydd fuunhp £ dunwd
npnotip, _L huswhuh wwydwuubpnud, Gt winwhuphp Yw, ypohtuubipu Yluwfuinbu hnhuwywjhu
hpwyniupp':

Unyu nbiwypnid Ywpbiph £ puuwpyb] bwb Sptuuhu ) bW Cwuptp UMC-U punnbd Gnikueh
Utuspph Snpuh gnpdp? Unyu gnpdny hwygynpp, nd hwunhuwunud Ep wnwohtu wugwd 1892p-hu
hpwwwpwlywd' «The Man Who Broke the Bank at Monte Carlo» hwjnuh tpgh htnhuwyp, htinp-
Uwlwjhu hpwyntuph fuwfundwtu hwdwp hwjg ubpywjwgnbg 1935p.-hu dhLunyu wujwdp hpw-
wwpwyywsd dhidp htinhuwyubiph nbd: Laqwsd Gpgp skp huskp hidnd, b Gpynt unbndwagnpdnt-
pIntuutiph udwunieyniut wyu En, np Gpynwiu £ dh dwpnnt yGpwpbppwi thu, nd pwuly Ep pwjwub
Unuwnb Ywpnnu: “‘wwnwpwip, uwlwiu, dbpdtig hwigp ugkiing, np «break the bank»-p owwn
nwpwdwd wpinwhwjinnyentu £, huly Ununk “Ywnpinu tink) b wdtuwwluhwjn nmwpwdpp, npuintin
Ywpnn Ep tdwu nbwp ywwnwht): Nwwnpl, wju pwnbph oguwgnpdndp sh Ywpnn hwdwnpyb
wjupwu twywu, np hwuwmwwngh htnhutwYwihu hpwyniuph fuwfuwnnuwdp: UphLbnyu dwdwuwy,
uwlwju, nwwnwpwup ugkig, np wju hwugwdwupp sh tawuwynud, L ytipuwghpp sh Ywpnn Gppuk
pwywnwntip ophghtwnipjwt wwhwught: Yhnptwghpp ophghtiwy £, el Ynluophtwlgwd sk dty
wy| unbindwagnpdnieniuphg: Uwlwju, uwnbindwagnpdnipjwu ytpuwghpp sh Ywpnn nhunwpyyb
npwbu wnwudhu b hupunipnyu unbindwagnnpdnieiniu. wju ubipwnybint £ hpduwlwu unbindwagnp-
dnipjwu Uk wwydwuny, np hup ophghtuw| W nwppbpwyhs:

Jdbpindting Jbpp updwd nbuwlybnbpp' Yupdnd Gup, np gwulugwd unbindwagnpdnipjw,
wn eynd phdh Yiptwghpp, pGL fupun pugwnhly nbwptipnu, uwluwu, Ywpnn £ wjupwu
jnipophuwly U wmwppbipwyhs punye nwwbuwl, np wdpnnoniEjwdp Yph b wpwnwhwjnh htinhuwyh
wuhwwnwlwunientup nt wjnwhuny wpdwlwuw hGnhuwlwiht hpwyntuph wwowmwwunipjw:
Uwutwynpwwtiu, sh Ywpbih hbppb] wju hwuqwdwupp, np «@nhsp Yyywpuh ypwiny», «“Hwtiws
dnnu» U wy pwgquwphy wujwundubp nwbu unbndwagnpdwlywu punype nt Ypbiny htnhuwyh
unbindwagnpdwlwu gnpdniubinypywu wgnbigniegniup® wudhowwbiu hnbunh$hywgunid Bu hwdw-
wwwnwufuwu unbindwagnpdnieyniup’ winwhuny hwunhuwuwiny unbndwgnpdnipjwu fwlwu
hwwndwdp: huswbiu ophuwy' 1934 pwlwuh Ukd Pppnwupwih Yhpwptuhs nwunwpwuh gnpdp,
npny hwunwwnywsd £ hwdwpyb wju hwugwdwupp, np untindwagnpdnyejwu 28 ununwu Ywgdntd
L «Colonel Bogey» ghuynpwlwu pwytipgh bwlwu wnwpp, gwulugwsd wnbuwuyniuhg' pwuwl,
npwly, pwuh np Jnipwpwugnip np, Jubiiny pwjitipgh yepwpunwnpgwsé dwup, hunwy Yupnn § uob),
np nw ghuynpwywu pwjtpgh hwwndwsétu £ L wju Junmwhwpwp win unbindwagnpdnipjwu
hhduwlwu, fwywu U YEuuwywu wwppu £, hpwydhéwyp unyut £ uwb ybpp updwd Jbpuwgnptiph
wwpwagwnd®, npwhuh wwydwuubpnwd, Ybpohuubiphu oguwgnpdnuip JdbYy wy| unbindwgnpdni-
RIWU Yuwwwlgnipjwdp wluhwjnnpbu wpnn £ fjuwfunt hbnhuwyh hpwyniuputipp: Nwuwnp, dhw-
Upwuwy wunb), np pninp untindwanpdnie)niuutiph pninp Yytpuwagnbipp wbivp £ unwuwt ywown-

' St'u Wednesday )., Bently slams “very disappointing” ruling in Meltwater-Copyright infringement, news
monitoring service, 27.07.2011p. (https://ipkitten.blogspot.com/2011/07/bently-slams-very-disappointing-
ruling.html?fbclid=lwAR2aihg C2E3Vfd37SiesjPs2uj6 CMVgvcH4ADm)KFfhE-EAjla34c57t-Xg , 12.04.2020p.):

2 Sb'u Francis Day & Hunter Ltd v. Twentieth Century Fox Corp. Ltd [1940] A.C. 112 gnpény Ywuwnuwjh
gwnuup funphpnh nwwnwlwu hwuduwdnnnyh npnanwip:

St'u uwl. Vaver D.; Principles of Copyright Cases and Materials; World Intellectual Property Organization;
Geneva July 2002, Lo 64:

3 Sk'u Hawkes & Sons (London) Ltd v Paramount Films Services [1934] 1 Ch 593 gnpény Uugihwh Sbpwgnyu
nwwnwnpwuh npnonudp:
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wwuniyeint' wulwiu npwug npwyhg W wju hwuqwdwuphg, np Yybpohtuubpu punlugwsé Gu pu-
nwdbup JGYy pwnhg, s&up Ywpnn, uwlwiu npn2 pwgwnhy nbwpbpnd hunwy £, np yepwughpp
wu Ywpnn £ |hub] hupuwwnhw W heinhtwlwihu hpwyntupny wywowmwwunte)ntt utnwuwint wpdw-
uh:

Ywpoénw Gup, np Uupdwd hwpgh putwpynwip bwwu bpwuwynieiniu niwh twb wjt Yywwnbw-
nwpwuntgjwdp, np 2wwn hwéwfu $hdh ophghtiw] wujwunwp pwpgdwuniejwu wpryntupntd
twwbtu thnihnfuynid b Gppbdu uygqpuwlywu mwpptpwyp hbn npuk wnusnyentu sh niuund, hugp
wyuhwyinnptu Yupnn £ hwugbigub] unbindwgnpdnigjwt wnwywndwu b hbGinlwpwp htnhuwyh
hwdpwyh b wpdwuwwwwnynijwu hpwyniuph fuwfundwu:

Pwgh putwnpyywd wmwnpptiphg, $hdbpp ubpwnnud Gu bwl dh 2wpp wj| Ywnbgnphwjh uwntin-
dwagnpdnipjniuubpn’ wnwewgubing htinhuwlwjhtu ppwynituph Ynunwynd dbYy unbindwagnpdni-
RJwu dbg: Shidbpp hwbwfu ubipwnnw Gu $hpdh hwdwp unbindwsd tpgbip (soundtrack), ugbuwnp,
nph pnwunwynie)niut £ Yugdnd $hdh unidtu, pdwnpwd wwpwihtu ubipyuwjwgnwiubp W wu,
uwlwju, hhdp punnwubiin Ptinuh Ynuybughwih 2-pn hnndwdp, huly ubpwbunwywu optuunnnt-
pjwlU wwpwgwjnd' pwnwpwghwlwu optuugpph 1112-pn hnnwdp, npnup uwhdwund Gu
wwounwwuniejwu Gupwyw opjtlywmubph gwuyp' Ywpnn Gup thwuwnb|, np $hdp dby ubpwndwd
unbindwanpdnigyniutbpp’ npwbu hinhuwlwihu hpwyniupny  Wwonmwwunipjwu wpdwuwgnn
wnwudht Ywuwbignphwjh uwnbindwgnpdnyeniuutin, hunwly twjuwwnbuwsd tu, nwwnp, upgwsd
Ywpgqwynpdwu wwjdwuubpnd ugbuwpp Yuwonwwuyh npwbu gpulwu unbindwgnnpdniejniu,
pEdwnpwd wwpwihtu ubpyujwgnuubpp' npubu wwpwihtu unbndwagnpdniendu, $hidh hwdwp
unbndJwsd bpgp' npwbu Gpwdonmwlwu unbndwagnpdnipeinit, uwlwju, wdku nbwpnd npwbu
Gluwybwnwhu npnyp’ wtwp £ hhdp punniub) wju hwuqwdwupp, np dbpp Updwd unbndwgnp-
oniejnLuubipp, npnup wy hwywuwnp wwjdwuubipnud hupunipnyu wpdwuwunwd Gu hnhuwywjhu
hpwyniuph wwownwwuntgjwu, unyt wwpwgwjnd ninnywé tu tnb| unp W hupunipnyu opjtywnh
unbinddwup: “Hpwug wnwudhu putwpyndp bwywu tpwuwynyeniu ntuh $hidnd niubigwsd nbipp
W Upwuwynipiniup Yybp hwubiint hwdwp, vwlwiu $hdp swbinp £ puywiydh npwbu wnwusdhu
pninpnyhu hupunipnyu woluwwnwupubiph hwdwygnyeni, npnughg jnipupwusiniph htinhuwyp
gwulwgwd dwdwuwy Ywnpnn  wpgbit| hp unbindwagnpdnipjwu oguwagnnpdnidp, nnwhuh fuunh-
pp pwpdpwgwy wfupwfunswy «Innocence of Muslims'» $hdp Ybpwpbpjw) nwwwywu gnpdh
opswuwlubipnd, npp pwnwpwywu owhbiph, funuph L unbindwagnpdtiint wquwniejwu thnfu-
hwpwpbpwygnipjwu nt pwfunwiubph Yauwmpnunid Ep hwynudt: Upnyniupnd® $hidnid punwdbup
S Jwjplwu dwutwygnipntt niubigws Uhunh Lh Qwpupwu Ywpnnugwy win $hidnd hp
Ywwnwpdwt tywwndwdp dGnp pbipb] hnhuwywjhu hpwyniup b wpgbb) npw ogunwgnpdnudp,
husp, puwn dbqg, pwgwpdwly wupunniutih dninbignid £:

Annotation: Each work is a combination of discrete elements, some of which may be original and
copyrighted, others may not. The copyright protection of the entire work does not presuppose the

' St'u Cindy Lee Garcia v. Google, Inc. 786 F.3d 733 (9th Cir. 2014) UUL huubpnpn opowup dbpwpuuhs
nwwnwpwuh npnantdp,

2 St'u Jwupwdwuu dEYuwpwunyeiniuubipp Harvard Law Review Eonud' https://harvardlawreview.org/2016/04/
garcia-v-google-inc/ 14.04.2020p.

St'u twl Smolla R. A., University of Georgia Law School, The Prior Restraint Question in Garcia v. Google,
June 30, 2015, (https://www.mediainstitute.org/2015/06/30/the-prior-restraint-question-in-garcia-v-google/
14.04.2020p.):
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protection of each separate element of the work. Due to this circumstance, one of the most important
questions discussed in connection with films in the theoretical literature is whether the fixed part of
the film, as an independent creative work, can receive copyright protection separately from the
copyright granted to the film and what creative influence is considered significant to lead to the
creation of completely independent work? In the scope of this work, the study of domestic and
international experience reveals the existing main approaches, makes suggestions on the effective
settlement of the relations.

AHHoTauusa: Kampaa pabota npencraBnaeT coboil KOMOMHaLMIO OTAENbHbIX 3NEMEHTOB, HEKOTOpPbIE
U3 KOTOPbIX MOTYT ObITb OPUrMHANBHBIMU W 3aLLMLLLEHHBIMWU aBTOPCKMMM MpaBamu, a HEKOTOpble HeT.
3almTta aBTOPCKMX MpaB Ha BClO paboTy He npepnonaraer 3aliMTbl Kamoro OTAeNbHOro snemeHTa
paboTbl. B cBA3M ¢ 3TuM, ofHMM M3 Hambonee BaKHbIX BOMPOCOB, OOCYy¥[aemMbiX B TEOPETUYECKOI
nuTepatype, ABNAETCA BOMPOC O TOM, MOMET M (hMKCUpPOBaHHaA YacTb puibMa, Kak caMoCcToATeNbHOe
TBOPYECKOE MNpOW3BefeHne, MONyuuTb 3alUWUTy aBTOPCKMX NpaB OTAENbHO OT aBTOPCKUX Mpas,
npefocTaBneHHbIX PUNbMY, U Kakoe TBOPYECKOE BAUAHWE CYMTAETCA 3HAYMMbIM, YTOObI NPUBECTU K
CO3[aHUI0 MOMHOCTbIO CaMOCTOATENbHOro npousseaeHua? B pamkax paHHoOW paboTbl M3yyeHue
OTeYeCcTBEHHOro 1 3apybexHoro onbiTa packpblBaeT CyLLLECTBYHOLLME OCHOBHbIE NMOAXOAbI, NPeACcTaB-
naet npepnoxeHna no bonee achpeKTUBHOMY yperynmpoBaHO OTHOLLIEHWA.

Pwtwih pwnbp: dhid, unbndwgnpdnigjwu wnwudht wnwpp, wofuwnwuph jnipophuwly wp-
ryntup, fwlwu nwpn, fwlwu thnthnfunieyniu:

Keywords: film, separate element of the work, original result of creative activity, substantial part,
substantial modification.

Knrouesbie cnosa: hunbm, oThenbHblli aneMeHT npoussBefeHua, cBoeobpasHblii pesynbTat paboTbl,
CYyLLLeCTBEHHbIIi 3NeMeHT, CyLLLeCTBEHHOE U3MEHEHMeE.
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osursrur3u hbrudnhueh yhrunhue <NRLYUNrULUL LU1ULUShuuUL <U3sSnhu-
APPLICATION OF FOREIGN LAW IN HUNGARIAN CIVIL LAWSUIT"
NMPUMEHEHUE 3APYBEXHOTI O NMPABA B IPAMJAHCKOM UCKE BEHIPUN*

1. Introduction

Due to the European Union principle of free movement of persons, goods and services, capital and
labor, Hungarian courts are increasingly in a situation where they have to apply the law of another
Member State or a third country instead of their national law through a foreign element. Cross-border
passenger and property traffic has increased dramatically, the number of international litigation cases
has increased and cases have become more complex.

The law applicable by the national court is in many cases not the same as the law of the court
seised. Foreign law is often applied when adjudicating private international law facts. The dissertation
deals with the problems that arise during the application of foreign law before a Hungarian court, the
applicable rules.

2. The nature of the application of foreign law

Private international law is governed by facts containing a foreign element which, in internal terms,
fall within the scope of private law in a broader sense (civil law)'.

As a general rule, the application of foreign law may take place in the presence of a foreign element.
The essence of private international law is that the foreign element (person, object, law) in a given
legal relationship creates a possibility in principle for the application of the legislation of two or more
states 2, but the law determines the applicable law with its conflict rules.

The substantive law of the forum is determined by the private conflict-of-law rules and connecting
rules of the forum in the event of the existence of jurisdiction?.

* nnwidp ubpyuwjwgyb £ 11.10.2021, gpwfunuyby | 26.10.2021, punniuyb) b vnwwgpniejwu 24.12.2021:

* The article was presented 11.10.2021, was rewiewed 26.10.2021, was accepted to publication 24.12.2021.

* Cratba npepctasnera 11.10.2021, peuensumposaHa 26.10.2021, npuHaTa B nevatb 24.12.2021.

! Ferenc MADL, Lajos VEKAS: Private International Law and the Law of International Economic Relations.
Budapest, ELTE E6tvds Publishing House, 2014., 19. page

2 EBH.2004 / Decision No 1047.

3 MADL, VEKAS,[131] marginal number.
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The application of foreign law, if there is jurisdiction, may be based on multi-level regulation.
Jurisdiction means the legal authority of a court to act in private international law situations. Whether
a court of a State has jurisdiction is determined in part by international conventions, in part by the
internal law of that State and, in relation to the States of the European Union, by EU regulations.

If a Hungarian court detects a foreign element, it must first examine, on the basis of the regulatory
hierarchy, whether there is a direct or indirect EU rule in private international law that clearly decides
the question of applicable law. Such legislation includes, but is not limited to, Regulation (EC) No
593/2008 of the European Parliament and of the Council of 17 June 2008 on the law applicable to
non-contractual obligations. Regulation (EC) No 864/2007 of the European Parliament and of the
Council of 11 July 2007 (Rome Il) on the law applicable to maintenance obligations Council Decision
2009/941 / EC of 30 November 2009 on the jurisdiction, applicable law, recognition and enforcement
of decisions in matters of succession and the adoption and enforcement of authentic instruments in
matters of succession, or Regulation (EU) No 650/2012 of the European Parliament and of the Council
of 4 July 2012 on the creation of a European Certificate of Succession or Regulation (EU) No Regulation
(EU) 2015/848 of the European Parliament and of the Council May 20).

Thereafter, if no rule is found based on the above, the court will take into account the multilateral
international conventions'.

In the absence of the above, the national conflict rules (Decree-Law No. 13 of 1979 on Private
International Law [hereinafter: statutory decree], effective from 1 July 1979, and after 1 January 2018,
XXVIII. of 2017 on Private International Law [hereinafter: Private International Law]) lay down the
rules for determining the law applicable by a Hungarian court. The currently valid Private International
Law shall apply to legal relationships not governed by European Union rules or by bilateral or
multilateral agreements.

Issues related to the application of foreign law are multifaceted, they raise procedural and
substantive legal issues, and Hungarian courts are increasingly challenged.

3. The necessity and obligation of the application of foreign law in Hungarian civil litigation

Even in the question of the hierarchy outlined above, the acting Hungarian court receives the
answer as to whether its Member State should apply the law or foreign law.

Without wishing to be exhaustive, for example, the Rome | Regulation should apply to contractual
obligations in civil and commercial matters in situations where there is a choice between the laws of
different countries®. Matters and legal relationships excluded from the scope of the Regulation are
listed item by item in the second paragraphs of paragraphs 1 and 2. Rome II. The article on the scope
ratione materiae of the Regulation® states that the Regulation applies to non - contractual obligations
in civil and commercial matters which relate to the law of several States. Rome Il. The universally
applicable provisions of this Regulation shall be applied by the forums of the Member States in

" Examples of existing bilateral or multilateral treaties of Hungary are the Hungarian-Czechoslovak Legal Aid
Treaty (Act LXI of 1991 on Legal Aid and the Regulation of Legal Relations in Civil, Family and Criminal Matters
between the Hungarian People's Republic and the Czechoslovak Socialist Republic), In Bratislava, on the
promulgation of the Treaty signed on 28 March 1989), Hungarian-Yugoslav Legal Aid Treaty (Legislative Decree
No. 1 of 1969 between the Hungarian People's Republic and the Socialist Federal Republic of Yugoslavia on
Mutual Legal Assistance, Hungarian-Romanian Legal Aid Agreement (Legislative Decree No. 19 of 1959 between
the Hungarian People's Republic and the Romanian People's Republic on Civil, Family and Criminal Legal
Assistance in Bucharest, signed on the 7th day of October 1958).

2 Article 1 (1) of the Rome | Regulation.

3 Article 1 (1) of the Rome Il Regulation.
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determining the law applicable to a non-contractual obligation containing all foreign elements,
irrespective of whether its conflict-of-law rules are governed by the law of a Member State or a third
country. It regulates matters and legal relationships excluded from the scope of the regulation in the
same way as the previous regulation.

Both regulations lay down the rule of universal application, according to which the law designated
by the regulation is to apply even if that law is not the law of a Member State.

The additional and decision listed above regulate in a similar way the scope and indication of their
scope, thus providing guidance to the trial courts in choosing the applicable law.

In the absence of EU legislation, bilateral or multilateral agreements provide guidance on the
obligation to apply foreign law when the law of a non-member country is applied.

In the absence of the above regulations, the Private International Law. The Hungarian court acts
on the basis of the provisions of which, the provisions of which are applicable in private law relations
containing a foreign element.

Private International Law aims to integrate aspects of private international law not covered by EU
or international agreements into uniform, up-to-date, clear and at the same time flexible rules.

The law creates a modern theoretical basis for the field of law of private international law, however,
the previously valid statutory decree'. nor does it lose sight of the objective set out in’.

The law is called. Determines, in accordance with the connecting factors, which of the laws of
several States may be applied in legal relations of a private law nature with an international element.

On the basis of the detailed rules of the law conveying the position of the legislator, we can decide
what can be considered an essential foreign element. The connecting rules of the law decide which
foreign element has such weight in the given case that the Hungarian court with jurisdiction must
apply foreign law in this regard®. Examples of such significant facts are the common nationality of the
spouses (Section 24), the personal rights of the child at the time of birth (Section 31 (1)), the place
where the thing is located (Section 39 (1)), or the occurrence of the effect of a legal fact (Section 60).

The so-called under the general diversion clause, the trial court may exceptionally waive the
application of the law designated by law. This solution allows for a more individualized, more flexible
handling of cases, promoting a fairer and more equitable decision (Section 10 (1) of the Private
International Law)*.

The law contains a detailed provision on the grounds of jurisdiction and the rules of procedure of
the Hungarian courts.

4. Problems encountered in the application of foreign law

Thus, if a foreign element is detected, the Hungarian court must decide whether to apply domestic
or foreign law. If you are applying foreign law, you need to know its content and apply it in the litigation
before you. Nor can it be ignored that the application of foreign law and the determination of its

! The statutory decree According to § 1, the purpose of the law is to determine the law of a state in order to
develop peaceful international relations if a foreign person, property or law is involved in a civil, family law or
employment law relationship and the law of several states would be applicable. It also aimed to determine the
rules of jurisdiction and procedure to be followed in a dispute involving a foreign floor.

2 Ministerial justification of Private International Law.

3 NAGY Csongor Istvan: Private International Law. Budapest, HYG ORAC 2017. P. 29-30.

* Private International Law Section 10 (1): If it is obvious from the circumstances of the case that the case is
significantly more closely connected with another law than the law governing this Act, this other law may
exceptionally be applied. The court must decide on this no later than thirty days from the receipt of the
defendant's defense.
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content in a lawsuit also greatly affect the interests of the parties. In that context, the question of an
appeal against the application of foreign law must also be examined.

4.1. Decision on the application of foreign law

The decisive factor in the indirect settlement of private international law is the establishment of a
link between the facts and the applicable legal system, which is created by the connecting factor.
Examples of such connecting factors are domicile (lex domicilii), the registered office of the legal
person, or damage (commissi).

The essence of the problem of classification is the interpretation of the substantive legal institution
in the facts of the connecting rule to be applied'. Classification is an interpretation of the legal concept
that is the subject of the connection, within which the court must decide to which legal concept the
question falls. Each legal system classifies the same phenomena differently. The selection and
application of the conflict-of-laws rule appropriate to the facts to be assessed, more precisely to the
question of law to be answered, is called qualification. In private international law, autonomous
classification applies, which must also be followed in the application of uniform EU conflict-of-law law.
In the course of autonomous classification, legal institutions, whether known or not previously known
in national law, shall be classified in accordance with the content and criteria regulated by Union law
or developed in the case law of the Court of Justice of the European Union. The classification followed
in national law is possible only in the absence of an EU classification or in the case of an express
reference to interpretation under national law.

As regards the determination of the applicable law, European Union rules give the parties a choice
of law. With regard to freedom of choice of law, it is a general requirement, emphasised in all
regulations, that it must be expressed or established with sufficient certainty from the circumstances
of the case. In addition, the choice of law and the rights of third parties may not be infringed.

Under the Rome | Regulation, for example, a contract is governed by the law chosen by the parties®.

Rome Il. Regulation (EC) No 1049/2001 also provides, with certain exceptions, for the parties to
choose the law applicable to a non-contractual obligation®.

In the absence of a choice of law, the regulations established a detailed system for determining the
applicable law*.

Among the EU rules on classification, the Rome | Regulation, for example, states that the law
applicable to a contract governs interpretation®. According to this, the concepts arising in the course
of the proceedings must be interpreted in accordance with the rules of the applicable law, on the basis
of which the issues raised must be decided.

" MADL, VEKAS [131] marginal number.

2 Article 3 (1) of the Rome | Regulation.

3 Article 14 (1) of the Rome Il Regulation.

* See, for example, Rome I. Article 4 (Law applicable in the absence of a choice of law), Rome II. 4-12. Article 8
of Council Regulation 1259/2010 (Article 8 (Law applicable in the absence of a choice of law between the parties),
Regulation 2015/848 of the European Parliament and of the Council Article 7 (Applicable law).

Rome II. The system of the Regulation consists of a general (Article 4) and a number of specific rules for non-
contractual obligations. The general rule consists of 3 layers: the country where the damage occurred, the law
of the common habitual residence, and finally, the diversion clause for the application of the law of the country
with which the tort is manifestly more closely connected.

The special rules are shown in Figures 5-9. namely product liability, unfair competition and acts restricting free
competition, environmental damage, infringements of intellectual property rights and organized action.

> Article 12 (a) of the Rome | Regulation.
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The purpose of the regulation of European Union regulations is to ensure uniform rules on the
applicable law to strengthen the predictability of court decisions and to ensure a reasonable balance
between the interests of the parties. This is necessary because the requirement of legal certainty and
the need for justice in individual cases are essential elements of an area of justice'.

If an international agreement is in force between Hungary and the other country concerned, the
applicable law will be determined on this basis?.

An example of the bilateral agreements concluded by Hungary between the Hungarian People's
Republic and the Republic of Austria on Mutual Assistance in Civil Matters and the Documents, signed
in Vienna on April 9, 1965, Annex lll thereto. Part 2 applies to legal information and provides in
Article 28 that the Ministry of Justice of the Hungarian People's Republic and the Federal Ministry of
Justice of the Republic of Austria shall, upon request, inform each other of the legislation in force or
in force in their State.

Agreement between the Hungarian People's Republic and the Socialist Federal Republic of
Yugoslavia on Mutual Legal Assistance, signed in Belgrade on March 7, 1968 (promulgated by Act No.
1 of 1969), and the Act amending and supplementing it in Budapest in 1986. Pursuant to Article 4 (1)
of the Treaty signed on 25 April 1988 (promulgated by Act No. 1 of 1988), the Ministry of Justice on
the Hungarian side and the competent federal judicial authority on the Yugoslav side shall, upon
request, send each other the text of previous legislation and inform each other on legal matters as
necessary.

Similarly, Legislative Decree No. 19 of 1959 on the promulgation of the Treaty between the
Hungarian People's Republic and the Romanian People's Republic on Legal Assistance in Civil, Family
and Criminal Matters, signed in Bucharest on October 7, 1958, Article 16 Information on Legal
Matters. Pursuant to paragraph 1, the Ministries of Justice of the Contracting Parties shall
communicate to each other ex officio the text of legislation published after the entry into force of this
Agreement. Paragraph 2 stipulates that the Ministries of Justice and the Attorneys General of the
Contracting Parties shall inform each other on request in legal matters.

All agreements with European countries on the same subject contain similar provisions.

In the absence of the applicability of EU provisions and international treaties, the rules of Hungarian
private international law must be followed.

The Private International Law Pursuant to Section 4 (1), the classification is generally made in
accordance with Hungarian law. An exception to this is when Hungarian law does not know the given
legal institution or if Hungarian law knows the given legal institution, but its function or purpose
differs from its purpose or function in foreign law?.

! Katalin GOMBOS: The area of law enforcement in the European Union. Budapest, Wolters Kluwer Kft., 2014.,
P. 38.

2 List of EU and international sources of law applicable in the field of judicial cooperation in civil matters in force
between Hungary and other states: http://igazsagugyiinformaciok.kormany.hu/download/e/1d/e0000/%C3%A1ll
amok%20%C3%A9s%20egyezm%C3%A9Nnyek%20t%C3%A1j%C3%A%koztat%C3%B3%202015%20%Alprilis. pdf.

3 Private International Law Section 4 (2): "The qualification of a legal institution unknown in Hungarian law shall
be performed on the basis of the foreign law regulating the legal institution, with special regard to its function
and purpose in foreign law." Paragraph (3): "If the foreign legal institution is not unknown in Hungarian law,
but its function or purpose differs from that which it fulfills in foreign law, then foreign law must also be taken
into account during the classification."
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The Private International Law allows for a choice of law, which, in sync with EU law, must be explicit
or clearly identifiable from the circumstances of the case. The subsequent choice of law by the parties
may not infringe the pre-existing rights of the third parties'.

The so-called under the general diversion clause, the trial court may exceptionally waive the
application of the law designated by law. This solution allows for a more individualized, flexible
handling of cases, promoting a fairer and more equitable decision®. According to the position of the
Szeged Judgment Board, the parties only have the opportunity to indicate which law should be applied
in the legal relationship. However, the obligation to determine the applicable foreign law cannot, in
principle, be imposed on the parties, the court seised must rule ex officio on the matter in advance®.

The established judicial practice became law during the codification. The Private International Law
it imposes an obligation to apply foreign law of its own motion, which is in line with the prevailing
positions in continental legal systems”.

4.2 Failure to apply foreign law

The application of the foreign law designated by the conflict rule may be omitted for a number of
reasons.

EU legislation typically allows for the refusal to apply applicable law in the event of a conflict of
public policy (‘ordre public')>.

The rules for non-application of foreign law are partly set out in Private International Law other
parts of them, such as family reunification, have not been included in the new law.

The Private International Law According to the Commission, the application of foreign law in the
event of a conflict with the public policy may be waived if the breach of public policy cannot be
remedied otherwise. In order to protect public order, legal systems establish a two-tier system of
protection. In the field of law enforcement, they prevent the application of foreign law that violates
public order, and state authorities also refuse to recognize and enforce judgments given by foreign
courts, which may have been issued in application of foreign law that violates their public policy®.

If the parties establish an artificial connection with another legal system in order to circumvent the
law governing the legal relationship, it is a fraudulent connection’. In such a case, the law enforcer
usually denies the legal effect of fraudulent tying and requires the application of another tying rule.
This legislative intention was previously expressed by the statutory decree regulation®. The Private
International Law it does not regulate fraudulent affiliation, inter alia, because private international
law has other, more specific, procedural and substantive instruments to deal with conduct which in

! Private International Law Section 10.

2 Private International Law Section 10 (1).

3 Szeged Judgment Board Pf.111.20.136 / Decision No 2008/8.

4 Private International Law Section 7.

®> For example, Article 21 of the Rome | Regulation, Rome IlI. Article 26, Council Regulation (EU) No 1259/2010
Article 12, Regulation (EU) No 650/2012 of the European Parliament and of the Council Article 35

® Private International Law Section 102 (4) (a): "A foreign judgment may not be recognized if a) its recognition
would be contrary to Hungarian public policy."

7 MADL, VEKAS. P. 81.

8 Private International Law Section 8 (1): "Foreign law may not be applied which is related to a foreign element
created artificially or by hypocrisy by the parties for the purpose of circumventing the applicable law (fraudulent
connection)." Paragraph (2): "In the case of fraudulent connection, the law otherwise applicable under this
Legislative Decree shall apply."
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bad faith diverts a legal relationship to another law'. Examples are agreements on jurisdiction for the
weaker party, restrictions on the choice of law, a diversion clause or rules precluding the recognition
and enforcement of foreign judgments.

A loophole arises if, for example, the foreign legal norm is missing, its content cannot be
determined, so it is not known, or the public policy clause precludes its applicability. In such a
situation, the law enforcer must first fill the gap in the foreign legal system by analogy or other
appropriate methods. If this is not possible, you will have to look for another legal system when the
so-called will apply ancillary law.

In contrast to the previous regulation, the determination of the content of foreign law is based on
the Private International Law bind it to a reasonable time. If the content of the foreign law cannot be
determined within a reasonable time, the lex fori (domestic law) will apply?.

The Private International Law it adds to the regulation that if it is obvious from the circumstances
of the case that the case is significantly more closely connected with another law than the law governing
this Act, this other law (“neighbouring law”) may exceptionally be applied (Act No. 10 of the Private
International Law). § (1)).

4.3. Determining the content of foreign law

In Hungarian law and law enforcement, foreign law is not a question of fact but of law.
Consequently, the Hungarian courts must apply foreign law ex officio and bear the burden of learning
about it. Getting to know the content of foreign law necessarily takes considerable time and financial
resources.

Hungarian law follows the principle of formality. The Private International Law provides that the
content of foreign law is determined ex officio by the court®.

The Court of First Instance (Pf.111.20.474 / 1992) annulled the Court of First Instance (Pf.111.20.474
/1992) to set aside, hear a new trial unsuitable". The Supreme Court Pf.111.20 998/1995. According
to its decision no*.

The Hungarian case-law is therefore consistent in that the failure to acquire the applicable foreign
law constitutes a serious breach of procedure which necessitates the annulment of the decision at first
instance and the retrial of the trial at first instance®.

According to Private International Law ® the court may use any means to determine the content of
the foreign law, in particular, the submissions of the parties, an expert opinion or the information of
the Minister responsible for justice’.

In learning about the content of foreign law, the court may rely on its own knowledge, use the
assistance of an expert in foreign law, and may take into account the presentations of the parties and
the evidence submitted by them.

"MADL, VEKAS. P. 81.

2 Private International Law Section 8 (3): "If the content of foreign law cannot be established within a reasonable
time, Hungarian law shall apply."

3 Private International Law Section 8 (1).

4+ MADL, VEKAS. P. 78.

> Supreme Court Pf. Decision No VI.26.608 / 2001/6.

® Private International Law Section 8 (2).

7 It is worth comparing the above provision with the Private International Law Section 5: "[...] if necessary, it
shall also obtain an expert opinion and may take into account the evidence submitted by the party." Paragraph
2: "The Minister for Justice shall provide information on foreign law at the request of a court or other authority."
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The statutory decree the decision of the panel of judges, which has now been exceeded, was based
on the view that the court must determine the content of foreign law of its own motion and cannot
therefore base the content of foreign law solely on the plaintiff's presentation. Nor is there any
exemption from the obligation to establish foreign law of its own motion if there is no dispute between
the parties as to the applicable law'.

In parallel, the Mansion explained the statutory decree in connection with Section 5 (1), the court
must act of its own motion in order to become acquainted with foreign law?.

It is expected that the Hungarian court practice will be based on the Private International Law
breaks with this narrow interpretation, which is also justified by the new text of the norm3.

The Private International Law according to his reasoning, the judge has a margin of discretion in
proving the content of foreign law. For example, you can take into account the legal certificate obtained
from abroad by the parties, legislation and comments from authentic sources.

Looking at the practice of other states, it can be observed that in the field of means of proof, each
legal system chooses a different solution. In the UK and the US, the oral hearing of an expert witness
is the most common method. In France, a written expert opinion covering foreign law is the starting
point for proof. German courts also primarily request a written expert opinion from a university
(scientific institute) on the content of foreign law. In many foreign countries (Austria, Germany,
Sweden, etc.), public authorities, in particular the Ministry of Justice, assist the court in determining
the content of foreign law in force. In addition, several legal systems allow the court to seek the
assistance of the parties, among other means.

It is important that the combined application of the means of proving foreign law is legally possible
under the Pursuant to Section 8 (2), the court may not rely on more than one instrument in its
proceedings.

Although the case law suggests that Hungarian judges primarily use ministerial information in their
proceedings, it should be emphasized that informing the minister is not binding on the court in
determining the content of foreign law in force.

The fact that knowledge of foreign law cannot be expected from a judge and that an interested
party may therefore be able to assist in determining the content of the relevant legislation does not
mean that there is a literal burden of proof. The burden of proof in that sense does not exist even in
legal systems in which it is for the party to prove the foreign law*.

4.4. Information on the content of foreign law

States may also provide simpler proof of foreign law through legal aid agreements. Under the
auspices of the Council of Europe (mainly for the member states of the Council), a European
Convention on the Reciprocal Promotion of Information on Foreign Law was adopted in London in
1968°.

The purpose of the Convention is to establish an international system of mutual legal assistance
and thereby make it easier for judicial authorities to obtain information on foreign law. Under the

! Debrecen Judgment Board Decision No. Gf.4.30.112 / 2006/5.

2 Mansion Decision No. Gfv.V1.30.248 / 2015/10.

3 NAGY, [62] marginal number.

4 MADL, VEKAS. P. 80.

> EUROPEAN CONVENTION ON THE INFORMATION OF FOREIGN LAW, London, 7 June 1968, proclaimed in
Hungary: 40/1992. (X. 20.) on the promulgation of the Additional Protocol to the European Convention on
Information on Foreign Law, signed in London on 7 June 1968, and in Strasbourg on 15 March 1978.

PULAEN UMHUMAUAUSNR(ESUL UMUEUNUSh, Ne 2 (6), 2021
BULLETIN OF THE ACADEMY OF JUSTICE, N2 2 (6), 2021
124 BECTHUK AKAOEMUW HOCTULINN, Ne 2 (6), 2021




SPBL,
& 0

& &,
$

9
s | P
gyiilﬁi uNnturutusSnie3ut wwusunU / ACADEMY OF JUSTICE / AKALEMUA KOCTULAN

Convention, the Contracting Parties shall inform each other of their civil and commercial law,
procedures and judicial organization. (The Additional Protocol to the Convention, signed in Strasbourg
on 15 March 1978, extended this scope to substantive and procedural criminal law and to the
organization of the judiciary in criminal matters.) The Contracting Parties undertook to inform each
other of their civil and commercial law, their procedure and the organization of the judiciary. Under
the London Convention, the Contracting States shall set up or designate an independent body to deal
with requests. The receiving institution may be a department of a ministry or any other public body'.
However, it has been stated that a request for information may be made only by a judicial authority?
and that the request must contain the information on which the law of the requested State is required
and state the facts necessary to understand it. Necessary to formulate a precise and accurate answer?.
The requirement for an answer is to provide information on the law of the requested State in an
objective and impartial manner, including relevant legal texts and enforcement decisions, and may be
accompanied by supporting documents if necessary (e.g. excerpts from legal works and preparatory
work, justifications, comments)*. The requested State may refuse to comply with a request only if the
procedure on which it is based is prejudicial to its interests or if it considers that the sovereignty or
security of the response may be adversely affected®.

The information is not binding on the requesting judicial authority under the London Convention
either®.

The Member States of the European Union have set up the European Judicial Network’ by Council
Decision 2001/470 / EC to learn about and facilitate the law of another Member State. The Network
brought together national authorities assisting local courts and was set up to facilitate judicial and
judicial cooperation between the Member States. Contact points have been set up in the Member
States to help them learn about national law and share information. It is possible to search through
the Network both electronically and by post.

In the case of non-Contracting States or non-Member States, mutual assistance shall be provided
by the Contracting Parties in accordance with civil law conventions.

4.5. Application of foreign law in litigation

Once the applicable court has determined the applicable law and its content has been clarified, the
actual application of foreign law in the specific lawsuit follows.

Familiarity with legal institutions related to foreign law, application of unusual or unknown judicial
practice is inherent in the application of foreign law.

The presumption of iura novit curia cannot be established in relation to foreign law.

Although the applicable law can be clearly established, unusual procedural acts may occur, the
content of foreign law may be misinterpreted or disregarded®.

When applying foreign law, the court does not always have sufficient ministerial information on
foreign law, it is necessary to know it in the context and system of the entire legal body. Nor can it be

! Article 2 of the London Convention.

2 Article 3 of the London Convention.

3 Article 4 of the London Convention.

4 Article 7 of the London Convention.

5 Article 11 of the London Convention.

6 Article 8 of the London Convention.

7 https://e-justice.europa.eu/content_european_judicial_atlas_in_civil_matters-321-hu.do

8 Janos BOKA: Legal harmonization dilemmas in connection with the determination of the content of foreign law.
lustum Aequum Salutare X.2014.2. P. 23-33., 27.
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overlooked that the application of the law governing the dispute also entails the application of the
case-law of that State. Foreign law must be applied by the court in the way that foreign courts do or
would do in a given proceeding.

Ministerial justification attached to Section 7 of the Private International Law also confirms this view
when he explains that the correct application of foreign law is ensured only if the provisions of foreign
law are examined in the context of foreign law, taking into account its practice of applying foreign law.

The Hungarian court may, in accordance with the above, contact the foreign authority under the
London Convention in order to communicate the detailed rules concerning the law applicable to the
proceedings. In its reply, the requested authority shall provide detailed information on the applicable
legislation, usually accompanied by the relevant provisions. You can also present the theory of the
application of the cited legislation and the established jurisprudence, even by drawing and extracting
major court decisions.

Contradictory case law would result in a claim before a Hungarian court resulting in a different
decision in similar or identical circumstances depending on the state in which they live, in what
economic and property circumstances (for example: in the case of a non-pecuniary claim, different
amounts for the benefit of each victim)'.

In addition, if in a lawsuit the court is in favour of applying foreign law, it will do so in respect of
all asserted claims. It is not possible, for example, to determine the applicable law separately in relation
to a valid claim for pecuniary and non-pecuniary damages. In court proceedings, only uniform
application of law can take place, which requirement can be deduced from 34/1992. (VI.1.) AB? and -
remaining in our example - the principle of uniform compensation in the Civil Code

4.6. Remedies

It is necessary to examine the extent to which an appeal may be lodged against a court decision
concerning the application of foreign law. Is it possible to review a court decision, for example, because
the court has misapplied the conflict rule, erroneously determined the content of foreign law or
precisely because it has misapplied foreign law?

In describing the problems encountered in the application of foreign law, it has become clear that
a significant part of them is due to the increase in the length of proceedings. Violations of the rights
and freedoms guaranteed by the Convention for the Protection of Human Rights and Fundamental
Freedoms, adopted by the European Council on 4 November 1950, may be brought before the
European Court of Human Rights. Article 6 § 1 of the Convention provides for cases to be decided
within a reasonable time. However, the reasonableness of the length of the proceedings must be
assessed in light of the specific circumstances of the case, taking into account the complexity of the
case and the conduct of the applicant and the relevant authorities. It is also necessary to examine the
procedure of the court, especially in the circle of how it acted in order to obtain the content of foreign
law in order to get to know the foreign judicial practice®.

! Szeged Judgment Board Decision No Pf.111.20.136 / 2008/8.

2.34/1992. (VI.1.) Decision AB: "[...] the compensation scheme shall be treated as a single scheme for the injured
party and within that scheme the legislation shall not have the effect of placing the injured party in a more
favorable or disadvantaged position as a result of accidental circumstances."

3 http://www.mabie.hu/attachments/article/126/K%C3%BCIf%C3%B6Idi%20elemet%20tartalmaz% C3%B3%20pol
8%C3%Alri%20peres%20elj%C3%A1r%C3%Alsok%20elh%C3%BAz%C3%B3d%C3%A1s%C3%A1nak%200kai’%20
%C3%A9s%20megold%C3%Alsi%20javaslatok%20.pdf - Reasons for protracted civil litigation with a foreign
element and suggested solutions.
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In most countries, in practice, courts of appeal treat it as a question of fact and do not review the
application of foreign law, and the possibility of an appeal is generally ruled out because the court has
not applied foreign law or has misapplied or misinterpreted it. According to some, this practice
reduces the correctness of the conflict-of-law settlement of private international law situations and
does not help the uniformity of judicial practice. The position of courts in more and more countries
is changing, with more and more issues being allowed to appeal against the application of foreign law.

In addition, in some jurisdictions, the right of appeal is general, as in Hungarian case law'. The
possibility of appeal against all decisions of the court is a general right of appeal, with the exception
of exclusions provided by law.

5. The European Union perspective

The European Union is working towards creating a common judicial area based on the principle of
mutual recognition of judicial decisions. However, EU private international law does not currently
constitute a complete and coherent system; this set of rules does not fully cover almost any of the
relevant sub-areas.

It has emerged in the literature that "the time has come to standardise the rules on the application
of foreign law at European level">. The European Union's private international law is constantly
expanding, and new areas of legal relations are covered by the unification of conflict rules.
Harmonisation may go beyond the formulation of conflict-of-law rules in the strict sense, for example,
by codifying the general part of private international law?.

The two main obstacles to legal harmonisation efforts are the divergence of national legal solutions
and the difficulty of learning about foreign law. However, the solution to this problem could be to
build an appropriate information system between nations.

Pursuant to the amendment made by the Treaty of Amsterdam, the European Union has
harmonised the relevant internal rules of the Member States by means of regulations in the areas
specified in Article 65 of the Treaty establishing the European Community, now Article 81 of the Treaty
on the Functioning of the European Union (TFEU). This significantly reduced the scope of the national
legislature and the scope of the autonomous internal conflict-of-law rules*.

According to some authors, the formulation of legal definitions is a possible tool for the unification
of private international law.

There is currently no generally accepted position on the ex officio application of foreign law. Thus,
in legal systems which regard the application of foreign law as a matter of procedure, the courts are
not obliged to apply foreign law unless the parties refer to it. In systems of law that regard the
application of foreign law as a matter of substance where the courts have no discretion, it is mandatory
for the court to apply foreign law of its own motion, even if the parties do not invoke it.

This issue is also awaiting uniform rules, so that the parties in an action before any State can invoke
the obligation to apply foreign law under the same conditions and be subject to the same obligations.

" MADL, VEKAS. P. 80.

2 Boka, P. 23-33.

3 MADL, VEKAS, P. 81.

4 PE462.492 Directorate-General for Internal Policies Policy Department C: Citizens' Rights and Constitutional
Affairs, Legal Affairs, Choice of law in cross-border road accidents: Rome Il. Regulation, the Hague Convention
and the Motor Insurance Directive, Executive Summary.

> Katalin GOMBOS: Judicial practice in disputes involving cross-border elements. lustum Aequum Salutare, X.
15.2.2014. P. 15-22.
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6. Summary

The problems detailed in the dissertation during the application of foreign law in litigation are due,
among other things, to the fact that the relevant regulations are not uniform. European Union rules
cover only part of private international conflict-of-law law, and matters that remain unregulated in this
area are settled at the national level by the Member States. The rules of private international law of a
given state are in line with the legal culture and the established practice, and the issue of uniform
regulation throughout Europe can only be considered as a final consideration.

It could be helpful to learn about foreign law if, in co-operation with the Ministry of Justice, a
separate section for the court dealt with the court's case (other authorities applying foreign law) and
liaison with the applicable law state. Such a system could speed up the procedure by making the
content of foreign law available as soon as possible.

A system designed to speed up communication between the Member States of the European Union
could also shorten the duration of the procedure. According to the literature, this could be achieved
through electronic communication between courts. This would require, above all, the establishment
of appropriate regulations and technical conditions.

An explanation of the applicable law, together with a solution to the case, could help the judges act.
However, in the face of constantly evolving and changing legislation and case law, this could be
addressed through a constantly evolving body of legislation, which again points to the need to build
an electronic system.

At the same time, it is important to continuously develop and expand the knowledge of the acting
judges, which can be ensured not only through education, but also through regularly updated
electronic content.

According to some, the solution could also be for a court designated by law in a given country to
deal with matters involving the application of foreign law. However, this solution would entail the need
to rethink the judicial system. Even with the establishment of such a court system, acquiring the
necessary special knowledge is a time-consuming and labor-intensive task, which would only result in
a change in the distribution of cases within the state.

The readable aim of national and national regulations is to set up a simple, efficient system for
settling cases with a foreign element, but there is still a need to improve the regulatory system.
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MOPO3 BJIALLUMUP

KaHOudam ropuduyeckux Hayk, doyeHm, 3amecmumens oupekmopa Hcmumyma
nepeno020mosKU U NosbiweHUs Keanugukayuu cydeli, pabomHukKos
npoKkypamypsi, cydos u y4ypexdeHuli ocmuyuu benopycckozo

2ocydapcmseHH020 yHUBepcumema

NRUNRSNRU LS NPULYSUL PrUYdUWUPPUMNRE3NRL. UUWULUSGES-PPUYURULLEND
NhUNRSUUL LNAM NUrULYHHhQU™

FROM TRAINING TO QUALITY LEGAL PRACTICE: NEW EDUCATIONAL PARADIGM
FOR LEGAL PROFESSIONALS"

OT ObYYEHUA K KAHECTBEHHOMY MNMPABONMPUMEHEHUIO: HOBAA NMAPAUIMA
OBbYYEHUA FOPUCTOB-NPODECCUOHANOB"

|. BBepaenue

ObpasoBaHue nrpaet BaxHYy0 ponb B ynyylleHnn bnarococtoaHma noboii Hauuu, npegonpenenaet
YPOBEHb Pa3BUTUA UHTENNEKTYaNbHOIO M lyXOBHOMO KanuTana. B cerogHAHEM NOCTUHAYCTpUANbHOM
obLecTBe OCHOBOI KOHKYPEHTOCMOCOOHOCTM HaLMOHaNbHbIX 3KOHOMWUK ABNAIOTCA HE NMPUPOAHbIE W
MHble MaTepualbHble Pecypcbl, @ UMEHHO 3HAHUA, UHTENNEeKTyanbHbI Kanutan. VHTennekTyanbHbIi
(4enoBeyveckuii) kanutan — 3To, Npexae Bcero, obpasoBaHHOE HaceneHue, yMeHLLEee UCMONb30BaTh
3HaHMA AnA noucka Hambonee ahPeKTUBHbBIX PELLEHMNI I BO3HMKaOLMX Npobnem.

Mo oueHkam BcemnpHoro 6aHka, 70% HauuoHanbHoro boratctea Hanbonee pa3BUTbIX CTPaH-4NeEHOB
OpraHusauum sKoHoMMuYeckoro cotpyaHuyectsa u passutua (O9CP) hopmupyet umeHHO Yenoseuec-
Kuit kanutan. B Pecnybnuke Benapycb pona yenoseuveckoro kanvtana B obliem obbeme HauvoHanb-
Horo boratctBa coctaensaet 49,2%, 4To BbiLLE, K MPUMeEpPY, YeM B cTpaHax-coceaax — Ykpaune (33,8%)
n Poccun (48,1%), ogHako HuMe cpefHero ypoBHa ana pervoHa EBponbl u LienTtpanbHoii Asum (61,8
%)'.

* nnwidp ubpyuwjwgyb £ 19.10.2021, gpwfunuyby £ 05.11.2021, punniuygb| b nmwwagpnyejwu 24.12.2021:
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* Cratba npepctasnera 19.10.2021, peuensuposara 05.11.2021, npuHaTa B nevats 24.12.2021.

! Pecnybnuka benapycb. Ocoboe BHMMaHWe: HaKkomnneHue HaumoHanbHoro 6oratctea, 19 anpena 2018 ropa //
WHTepHeT-caiiT BcemmnpHoro 6aHka [DnekTpoHHbIii pecypc].—Pexum poctyna: https://thedocs.worldbank.org/en/
doc/797091524127807786-0080022018/original/BYSpecial TopicApril2018ru.pdf. — [lata gocTt.: 29.10.2021.
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Mwposbim coobLecTBom obpa3oBaHve paccMaTpUBaETCA Kak OCHOBA Pa3BUTUA IMYHOCTM, OfHO U3
cpyHAAMEHTaNbHbIX NpaB YeNoBeKa, ABNAIOLLLEECA HEOOXOAMMbBIM CPEACTBOM AJIA peanusaummn gpyrux
ero npas, U OJHOBPEMEHHO Kak obLecTBeHHoe 6naro, ofMH W3 BamHelLLnX pakTOpPOB YCMELIHOro
pa3BuUTKA rocynapctaa u obuiectsa. [apaHTUell 1 KNHOYEBbLIM YCNOBMEM TaKOrO AMHAMUYHOrO U MOCTY-
naTenbHOro pasBUTUA ABNAETCA kauyecTBo obpasoBaHuA. imeHHo nostomy B Pesontouun [eHepanbHoi
Accambnen OOH ot 25 ceHtabpa 2015 r. N2 A/RES/70/1 «[peobpa3osaHue Haluero mupa: lNoBecTka
AHA B obnactu ycToitumsoro pa3sutua Ha nepuop, ao 2030 ropa» obecneyeHne BceoxsaTHOro v crpa-
BE/[IMBOr0 Ka4yeCTBEHHOro obpa3oBaHMA W MOOLLPEHNE BO3MOKHOCTM 0by4YeHUA Ha NPOTAMKEHUN BCeit
MU3HM ONA BCeX Ha3BaHO OfHoOW u3 ueneit (uenb 4) B 0bnactu ycToiunBoro pasBMTMA Ha NEPUO, SO
2030 ropa'.

B nemokpatnyeckom coumanbHOM NpaBoBOM rocyapcTBe NepBoCcTeNeHHOe BHUMaHWE JOMKHO yae-
NATbCA HE TONbKO Obpa3oBaHMiO, B LENOM, HO U topuanyeckomy obpasoBaHuto, B 4acTHocTu. Ecnu
cucTeMa HauMoHanbHoro obpasoBaHuA onpeaenseT pasBUTME IKOHOMUKM CTpaHbl, TO OPUANYECKOE
obpasoBaHue B cUCTeMe HaLMOHaNbHOro obpa3oBaHuA C NOMHbIM OCHOBaHMEM MOMHO paccmaTpuBaTtb
B KayecTBe Heobxopumoro 6asnca, obecneymsatoLLLEro Ka4ecTBO NMPOBOAKMOIA B rocyjapCTBe MnpaBo-
BOI MONUTMKN, 3PPEKTUBHYIO 3aLLMTy NpaB 1 cBoboj, YenoseKa.

Ocoboe MecTo B cuCTeMe opUANYECKOro 0bpa3oBaHKA 3aHMMatoT NMPOrpaMMbl MPOPeCcCOHanbHOro
obyyeHusa peiicTBytoLLMX tOpPUCTOB. [TOCKONbKY topuAanYecKana AeATeNbHOCTb, OCYLLECTBAAEMan B Nto-
boii ee chopme, ABnAeTCA OCHOBOW HOPMaNbHOro (PYHKLMOHMpOBaHMA rocypapcTea U obliecTsa,
KayecTBEHHaA peanusauua nporpamm rnpoeccroHanbHoro obyyeHns AeiiCTBYHOLLMX OPUCTOB — 3TO
BaXKHbli1 hakTOp pa3BUTMA BCell NPaBOBOW CMCTEMbI rOCyaapCTBa.

Il. MexpyHapoaHbie cTaHaapTbl NpoceccoHaNnbHOI AEeATENbHOCTN — BaXHas NpaBoBas OC-

HoBa 06yuyeHus ropucToB-npodeccuoHanos

B Pecnybnuke benapycb B cucteme topuamnyeckoro obpasosaHua ocoboe MecTo OTBOAMTCA MPOr-
pammam JOnoNHUTENbHOro obpa3oBaHUA B3pPOC/bIX, B YACTHOCTU, NPOrpamMMamM MoBbILLIEHUA KBanudu-
Kauuy JeincTBytoLmx topucToB. Bepywium yupexaeHneMm QononHWTenbHoro obpasoBaHWsa B3pOChbiX
no HanpaeneHuto obpasoBaHun «[1paBo» ABnAeTcA MHCTUTYT NepenofroToBKM U NOBbILLEHWA KBanu-
cpukaumn cypeii, paboTHUKOB MPOKypaTypbl, CYAOB U yypemaeHuii toctuumm benopycckoro rocy-
papcTeeHHoro yHusepcuteTa (panee — MHctutyr). NosbilweHne keanudukauum opuctos-npodeccuno-
Ha/oB OMMPaeTCA Ha OTeYeCTBEHHOE 3aKOHOAATENbCTBO U MEMAYHapOAHble CTaHAapThbl peanunsauum
YenoBeKoM npaea Ha obpa3oBaHue, 3aKkpeneHHble, B YacTHOCTH, B €T. 13 MexpayHapoaHoro nakra ob
9KOHOMMYECKMX, COLMANbHbIX U KyNnbTypHbIX MpaBax (Hbto-Mopk, 16 pexabpa 1966 r.) u cr. 49
KoHctutyuum Pecnybnukn benapycsb.

YHuKanbHocTb MHCTMTYyTa cocTouT B TOM, 4TO B Hem no bonee yem fBapuati obpasoBaTenbHbIM
nporpaMmam MnoBblILLeHNA KBanuduKaLuum obyyatoTca NpeacTaBUTENN pasanyHbIX FOPULUYECKNX NPO-
checcuii: cyabn, npokypopckue paboTHUKK, cnefoBaTenu, afBokatbl, cyaebHble UCMONHUTENN, topUC-
Tbl, paboTatowime B chepe busHeca v apyrue kateropun topucto-npodeccuoranos. Ocoboe mecto
cpenm cnywareneit MIHCTUTyTa 3aHMMatOT NpefcTaBUTeNm cyfeiickoro Kopnyca.

CerogHa B 6oNbLUMHCTBE CTPaH pofb CyJ0B M NPaBOOXPaHUTENbHbIX OpraHoB BCe B Oonblueii cTe-
MeHn onpefensAroT MemayHapofHble CTaHAapTbl NPodecCUOHaNbHON [eATEeNbHOCTH, YCTaHaBANBatO-
e, npexpae Bcero, TpeboBaHMA K KBanudukauumn, otbopy n npodpeccmoHanbHoli nogrotoske. Tak,

' MpeobpasoBaHue Hawero mupa: oBecTka gHA B obnacTu ycToiiunBoro passutua Ha nepuog fo 2030 ropa:
Peson. l'eH. Accambnen OOH, 25 cenrt. 2015 r., Ne A/RES/70/1 // UnTepHeT-caiiT Opranusaunn O6beauHeHHbIX
Hauwii [nekTpoHHbIii pecypc]. — Pexum poctyna: http://www.un.org/ru/documents/ods.asp?m=A/RES/70/1. -
[Nara poctyna: 29.10.2021.
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B N. 10 OCHOBHbIX NPUHLMMNOB HE3aBMCUMOCTMN CyAebHbIX OpraHOB 3aKpenneHo, Y4To «auua, otobpaH-
Hble Ha cyfebHble JOMMHOCTU, AOMKHbI UMETb BbICOKME MOpalibHble KauyecTBa 1 CNOCOBHOCTH, a TaKKe
COOTBETCTBYHOLLYO MOArOTOBKY M KBanudukaumio B obnactv npasa»'. BaHranopckue npuHumnbl no-
BefileHuA cypeii (n. 6.3.) OpUEHTUPYIOT CYAbIO Ha MPUHATUE «Pa3yMHbIX Mep LA COXpaHEHWA U pac-
LUVPEHNUA CBOMX 3HaHWIA, COBEPLLEHCTBOBAHMA MPAKTUYECKOrO OMbITa W NINYHbIX KayecTs, Heobxoau-
MbIX 1A Haf/eKallero UCNonHEeHUA UM CBOMX 0bA3aHHOCTel, UCnonb3ya A 3TUX Leneil cpeacrea
obyyeHunA 1 Jpyrue BO3MOKHOCTU, KOTOPbIE B YCNOBUAX CyA,ebHOro KOHTPONA fONMHbI ObITb AOCTYMHbI
ANA cynein»?.

HenocpepncTeeHHo Bonpocam NpodeccroHanbHoM NoAroTOBKM M NOBbILLEHWA KBanuduKauum cypei
noceALeHo 3akntoyeHne KoHcynbTaTMBHOrO coBeTta eBponeiickux cygein ot 27 Hoabpa 2003 r. Ne 4
(2003) «O cooTseTcTBYHOLLLEII HAYaNbHOI NOArOTOBKE M MOBbILLEHUN KBaNUUKaLLMM Cyeil Ha HaLuo-
HaNbHOM W €BpOmneiickoM ypoBHAX». B Hem nopgyepkuBaeTcA BaMHOCTb TOro, «4ToObl CyAbW, BbIOU-
paemMble U3 YMCna NN, VMEILLMX NOHOE opuanyeckoe obpasoBaHue, Nonyyanu TLLaTenbHyto, rnybo-
KYHO N pa3HOCTOPOHHIOO NMPOoheccnoHanbHyto NoAroTOBKY, NO3BOMAIOLLYIO UM HadJexalle UCMONHATb
cBou obAasaHHOCTU» (N. 3), U YTO «TakaA nNpodpeccMoHanbHaA NOAroTOBKa TakXe ABNAETCA rapaHTuei
MX HE3aBMCUMMOCTM 1 HECNPUCTPACTHOCTH, B COOTBETCTBUU C TpeboBaHUAMKU KoHBEHL MM O 3aLLuTe NpaB
yenoBeKa U OCHOBHbIX cBobon» (Nn. 4); a Takxe obpalllaeTcA BHUMaHUe Ha TO, 4TO «NpodieccMoHanbHan
MOAroTOBKa [OMKHA paccMaTpuBaTbCA Kak CyLLEeCTBEHHbI (hakTop B CBETE HEOBXOAMMOCTU COBEp-
LUEHCTBOBAHWA HE TONbKO HaBbIKOB COTPYAHWMKOB roCyAapCcTBEHHON cyaebHoli cnyxbbl, HO 1 camoro
(PYHKLMOHUPOBaHUA 3Tl Cybbi» (. 7).

B cuny ykasaHHbIX HOpM Hapgexallyto NpoheccMoHanbHyo MOArOTOBKY UL, MPeTeHAYHLWMX Ha
AOMKHOCTb CyfibW, CeAyeT paccMaTpuBaTb Kak HeobxouMoe ycnosue CripaBeAavBOro rnpaBocyaud,
OCYLLLECTB/IAEMOrO KOMMETEHTHbIM, He3aBUCUMbIM U BecnpuctpactHbim cygom. Cratbeit 80 Kopekca
Pecnybnukun Benapycb o cypoyctpoiictee u cratyce cypeii ot 29 utona 2006 r. Ne 139-3 npepycmo-
TPEHO MPOXOMAEHNE KaHaUAaTaMu B CyAbW CreLuanbHOi NoAroTOBKM Ha AOMKHOCTb CyAbMu cyaa ob-
weii topucankumn®. B cBAsn ¢ 3Tum B MHCTUTYTE HE TONbKO OCYLLLECTBNAETCA MOBbILLEHWE KBanMdu-
Kauun [eiCTBYIOWMX CyfAell, HO U OpraHU3yeTCA MPOXOMAEHNEe KaHAMAATaMK B CyAbW CreLuanbHol
NOArOTOBKM.

OcHoBHoI4 Lenbio NporpaMmbl CreLanbHO NOArOTOBKU ABAAETCA NpUobpeTeHne nuuamu, NpeTex-
LYIOLLMMU Ha JOMKHOCTb CyAbu, NPOheCcCUOHaNnbHbIX 3HaHWUIA, yMEHWIA N HaBbIKOB, HEOOXOAUMbIX ANA
Hafiflexalllero BbINOAHEHWA NONHOMOYUI CyAbW, NOMOLLb KaHAUAATam B CyfibV B Pa3BUTUM KayecTs U
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" OCHOBHbIE NPUHLMMbI HE3ABUCMMOCTM CyfebHbIX opraHoB, NpUHATHLI cegbMbiM KoHrpeccom OOH no npepyn-
PeXAEHNIO NPEeCTynHocTU U obpalleHnto ¢ npasoHapywmntenamu (MwunaH, 26 aerycta — 6 ceHtabpa 1985r.),
of0bpeHbl pesontoumeii eHepanbHoii Accambnen OOH Ne 40/32 ot 29 Hoabpa 1985 r. // WUnTepHeT-caiit
Opranuszauun ObbepuHeHHbIx Haumii [SnekTpoHHblii pecypc]. — Pexum poctyna: https://www.un.org/ru/
documents/decl_conv/conventions/indep.shtml. - [lata goctyna: 29.10.2021.

2 baHranopckue npuHumnbl nosegeHua cypeit (Faara, 26 Hoabpa 2002 r.) // UntepHet-caiit OpraHusauum
ObbepnHeHHbix Hauwnii [SnekTponHblii pecypc]. — Pexum poctyna: https://www.un.org/ru/documents/decl_
conv/conventions/bangalore_principles.shtml. - lata goctyna: 29.10.2021.

3 Opinion Ne 4 of the Consultative Council of the European Judges (CCJE) to the attention of the Committee of
Ministers of the Council of Europe on appropriate initial and in-service training for judges at national and
European levels (Strasbourg, 27 November 2003) [Electronic resource]. - Mode of access: http://euromed-
justiceii.eu/files/repository/20100716093608_8.CCJE.OPn4.pdf. — Date of access: 29.10.2021.

* Kopekc Pecnybnukn benapycb o cypoyctpoiictee u ctatyce cygeit, 29 utona 2006 r., Ne 139-3 // UMNC
«9TAJIOH-ONLINE» [OnekTpoHHbIii pecypc]. — Pexum poctyna: https://etalonline.by/document/?regnum=Hk
0600139. - Jata goctyna: 29.10.2021.
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cnocobHocTeld, HeobXopUMbIX AfA BbINONHeHMA obAsaHHocTel cyabu. [lporpamma BKItOYaeT Takue
BOMPOCbI, KaKk NpaBoBble OCHOBbI CyA0yCTpoiicTBa 1 cTaTyca cyaeii B Pecnybnuke benapycb, npaBosble
OCHOBbI CyaebHOli 3alLuTbl NpaB YenoBeka, opraHu3auma paboTbl cyfa v cyibu, npodeccmoHanbHas
3TMKa CyAbM U KynbTypa cynebHoli geAaTenbHOCTU, opraHusauma cypebHoro npouecca v BbipaboTka
MpPaKTUYeCKMX HaBbIKOB BefeHWA cynebHoro npouecca, npakTvka MPYMEHEHWA MaTepuanbHOro U
MpoLeccyanbHOro 3akoHOAaTeNbCTBa, MOArOTOBKA MPOLECCyanbHbIX [LOKYMEHTOB, a TaKkme BOMpOChI
rncuxonorumn B cyaebHoii feaTenbHOCTU.

EctecTBeHHO, peAaTenbHOCTb cyAa No OTnNpaBneHUto NPaBOCYAMA HE MOMET paccMaTpuBaTbCA U30-
NIMPOBaHHO OT y4acCTWA NPOKypopa W ajBoKaTa W TOli pOnu, KOTOPYK OHW [OMMHbl UrpaTb B gene
3awmTbl Npae 1 ceobop, yenoseka. [oatomy B PykoBoaALLMX NPUHLMNAX, KacatoLLMXCA PO NNLL, OCy-
wecTBaAoLWMX cyaebHoe npecnegosaHue, obpallaetca BHUMaHWe, 4TO «anua, oTobpaHHble AA oCy-
LEeCTBNEHNA CyaebHOro npecnefoBaHna AOMKHbI UMETb BbICOKME MOpalbHble KayecTBa v cnocobHoc-
TW, a TaKKe COOTBETCTBYHOLLYIO NOATOTOBKY M KBanudmkauuo» (n. 1), «3HaTb NPUHLMUNBI U 3TUYECKNE
HOPMbI, NPUCYLLKE CBOEIA JOMKHOCTU, KOHCTUTYLLMOHHbIE N HOPMAaTUBHbIE Mepbl MO OxpaHe npas 00-
BUHAEMbIX UL, U EPTB, a TaKkKe O NpaBax YenoBeKa U OCHOBHbIX CBOOOAAX, NPU3HaHHbIX HaLMOHaNb-
HbIM 1 MeX[yHapOAHbIM npasom» (M. 2)'.

B Pexomenpaunn Komuteta Munuctpos Coseta Esponbl Ne Rec(2000)19 o ponu npokypaTypbl B
CHCTeMe YroflOBHOMO MPaBOCYAMA YKasblBaeTcA, YTo «obyyeHne — 3T0 06A3aHHOCTb U OJHOBPEMEHHO
npaBo Bcex NPOKypopckux paboTHUkoB. OHO AOMKHO NPOUCXOAUTL KaK JO UX Ha3HAYEHWA Ha [LOMM-
HOCTb, TaK U BO Bpema ux paboTbl, 1 obecneuynBatbca rocygapctsoM. Kpome Toro, rocynapcrsa JOn-
Hbl MPUMEHATb 3pheKTUBHbIE Mepbl AnA obecneyeHnsa [ONONHUTENBHON MOATOTOBKM MPOKYPOPCKMUX
pabOTHWKOB MO KOHKPETHbIM BomMpocam unu B cneuuduyeckux obnactax» (n. 7). Cneuymanusauua
AOMKHA PACCMATPUBATLCA KaK MPUOPUTETHOCTb C TOYKU 3pEHNA 0b6yYeHUs 1 KapbepHoro pocta (n. 8)2.

Bo ucnonHeHve ykasaHHbIX npepnucanuii, a Takxe Hopm 3akoHa Pecnybnuku Benapycb ot 8 man
2007 r. N2 220-3 «O npokypatype Pecnybnukn benapycb» (ct. 57)° B HCTMTYTE npoxogAaT nosbiLue-
Hue KBanudmKauum LeincTBytoLME NPOKYpopCcKue paboTHWMKKM, a Takie obyyaroTca nuua, BnepBsble
MOCTyNMBLUME Ha CNyOy B OpraHbl NPOKypaTypbl.

BaxHbIM NpaBOBbIM MHCTUTYTOM, MPU3BaHHbIM OCYLLECTBATL NPOCECCHOHANbHYH NPaBO3aLLLUT-
HYIO [eATEeNbHOCTb 1 OKa3blBaTb KBANMPULMPOBAHHYIO FOPUANYECKYLO MOMOLLLb, ABNAETCA afBoKaTypa.
B n. 9 OcHOBHbIX NPUHLMMOB, KacaloLMXCA POAU FOPUCTOB, 3aKPENIEHO, YTO «MPaBUTENBLCTBA, MPOo-
checcroHanbHble accoumaLLm FOPUCTOB 1 yuebHble 3aBefeHNA obecneynBatoT Hagexallyro KBanudu-
KaLuio U MOArOTOBKY FHOPUCTOB M 3HaHWE MMM NPodecCHoHaNbHbIX MeanoB U MopabHbIX 0bA3aH-
HOCTel1, a TaKKe Nnpas YenoBeKa M OCHOBHbIX CBOOOA,, NPU3HAHHbIX HALMOHANbHBIM U MEMAYHAPOAHbIM

! PykoBogALLMEe MPUHLMMBI, KacatoLLMECA PONMU MWL, OCYLLECTBAAOLWMX cyaebHoe npecnefoBaHue, MPUHATHI
BOCbMbIM koHrpeccom OOH no npepynpexaeHunto npecTynHocTv 1 obpalleHuto ¢ npasoHapylumntenamu (aBaHa,
27 asrycta — 7 centabpa 1990 r.) // UHtepHet-caiit Ynpasnenua BepxosHoro komuccapa OOH no npasam
yenoBeKka [JneKTpoHHbI1 pecypc]. - Pexum poctyna: https://www.ohchr.org/RU/Issues/Judiciary/Pages/
Standards.aspx. - [lata poctyna: 29.10.2021.

2 Cosert EBponbl: Komuter Mununctpos, Pekomergauma Rec(2000)19 Komuteta MuHucTpos rocygapcrsam-une-
Ham O po/u MpoKypaTypbl B cucTeMe yronoBHoro npaeocyausa, 6 oktabpa 2000, Rec(2000)19 [SneKTpoHHbIit
pecypc]. - Pexum poctyna: https://www.refworld.org.ru/publisher, COEMINISTERS,,,55¢46b574,0.html. - [la-
Ta goctyna: 29.10.2021.

3 O npokypatype Pecnybnuku Benapycb: 3akoH Pecnybnukn benapycb, 8 maa 2007 r., Ne 220-3 // UNC
«OTAJIOH-ONLINE» [DOnektpoHHbIii pecypc]. — Pemum poctyna: https://etalonline.by/document/?regnum=
h10700220&q_id=3931891. - [ara poctyna: 29.10.2021.
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npasom»'. B uenax nosbilweHnA Npod)eccMoHanbHOrO YpOBHA afBOKaToB WHCTUTYTOM COBMECTHO C
Benopycckoii pecnybnukaHckoii konnerveii agBokaToB MOCTOAHHO MPOBOAATCA KYpCbl MOBbILLEHMA
KBanuMduKaLuMmn afiBOKaToOB Kak Mo obLuM, Tak M MO cneumanbHbIM BONPOCcaM afiBOKaTCKON feATeNb-
HOCTMW, BO3HMKAIOLLIMM MPY OKasaHWUM FOPULUYECKOK MOMOLLM.

HemanosaxHoii cdepoii topuanMyecKoin AeaTenbHOCTU, rapaHTUpYoLLEel nnLy npaBo Ha 3hdeKTUB-
Hble CpefcTBa MpaBOBOW 3alUMTbl, ABNAeTCA cdepa WCMONHUTENbHOro npoussopcTBa. CreneHb
peanbHOCTU UCMONHEHUA CyAebHbIX NMOCTaHOBAEHUI M MHbIX aKTOB MO 3allMTe npaBa npencraBnaeT
coboii nokasaTenb COCTOAHWUA HE TONbKO Camoii CUCTEMbI OPraHOB MPUHYAUTENBHOIO UCMONHEHNA, HO
n cynebHoll BeTBU BnacTu U rocyjapcTBeHHoi Bnactu B uenom. B Pesontounn N2 3 «06wmii nogxop,
W cpencTea [OCTUMMEHUA 3PpeKTUBHOrO MUCnonHeHna cynebHbix pelueHnit» 24-ii KoHdepeHumn
eBpOrneliicCkMX MWHUCTPOB HOCTULMU OTMEYaeTCA, YTO «Hajnemallee M 3peKTUBHOE WUCMONHEHWE
cynebHbIX pelleHunii ABNAETCA ANA rocyfapcTB [eNOoM MEepPBOCTENEHHOW BaMHOCTW, €CIWN OHWU XOTAT
co3faTb, YKPENUTb U Pa3BUTb CUIbHYHO U yBaMaeMyto CyaebHyto cuctemy»?.

B Pexkomenpaummn Komuteta Munuctpos Coseta Esponbl o1 9 ceHTabpa 2003 r. Ne Rec(2003)17 o
MPUHYAUTENBHOM UCMONHEHUW ObpallleHO BHUMaHMe Ha TOo, YTO NpuW npueme Ha paboTy CnymaLumx,
OTBETCTBEHHbIX 32 MPUHYAUTENbHOE WCMOAHEHWE, HEOOXOAMMO Y4YMTbiBaTb MOpalbHble KayecTBa
KaHAWMOATOB, UX FOPUAMYECKYIO MOATOTOBKY M 3HaHUA Npouenypbl NPUHYAUTENbHOrO ucnonHeHus. C
3TOWA LLenbio UM HEODXOAMMO BblepHaTb 3K3aMeHbl 1A NPOBEPKN NX TEOPETUHECKUX U MPAKTUYECKNX
3HaHui. Cnyalime, OTBETCTBEHHbIE 3@ MPUHYAUTENBHOE WUCMOMHEHWE, LOMMHbI ObITb YECTHBIMU U
KOMMNETEHTHbIMW NPU UCMONHEHUN CBOUX 00A3aHHOCTEN, a TaKKe OHW JOMKHbI BCEraa AeliicTBoBaThb B
COOTBETCTBMU C MPU3HAHHbIMU BbICOKMMM MPOPECCMOHaNbHBIMU U 3TUYECKUMM cTaHpapTamu. OHu
OOMMHbI ObiTb 6ecnpucTpacTHbIMM B UX OTHOLLUEHWAX CO CTOPOHaMM, 3a HUMWU MOMET BECTUCH
NpodheccroHanbHbIi HaA30p, YTO MOMKET BKNKOYATb M cyaebHbIin KoHTponb (n. 3-4 pasgena 1V)3.

B uenax peanusaumm ykasaHHbIx CTaHJapTOB, NMOBbILLEHUA KayecTBa paboTbl M NpodheccmoHanbHoro
ypoBHA cyaebHbix ucnonHuteneit MHcTuTyTom coBmectHo ¢ MuHuctepctBom toctuummn Pecnybnuku
Benapycb, B cuctemy KOTOporo BXoAAT opraHbl NPUHYAUTENBHOMO UCMONHEHWSA, HA MOCTOAHHOW OCHOBE
OpraHv3yroTCA nporpamMmbl MOBbIEHNA KBanudpuKauun paboTHMKOB OpraHoB MPUHYAUTENBHOMO
WCMONHEHWA.

lll. HekoTopble opraHnsauuoHHbie U MeToAoNOrMYeckne Noaxoabl K kayecTBeHHoMy obyye-
HUIO OpUCTOB-NpodpeccuoHanos

PaccmoTpeHHble Bbille MexayHapofHble cTaHAAPTbl NpodpeccMoHanbHol AeATENbHOCTU ABAAKOTCA
Ba¥HOIl MpaBOBOW OCHOBOW oOy4yeHusa topucTtoB. B To e Bpema craHpapTusauua TpeboBaHWii,
npenbABNAEMbIX K KBanudukauum, otbopy U ux npodeccroHanbHo NOArOTOBKE He CBUAETENbCTBYET

! OcHOBHbIE MPUHLMMbI, KacatoLLMECA PONN FOPUCTOB, NPUHATBI BOCbMbIM KoHrpeccom OOH no npepynpexpe-
HWIO NPECTYNHOCTU U obpalleHuto ¢ npaBoHapywutenamu (laBaHa, 27 asrycta — 7 ceHTabpa 1990 r.) // UHTep-
HeT-caiiT Opranusaumn O6beguHeHHbIx Haumii [SnekTpoHHbIii pecypc]. — Pexum goctyna: https://www.un.org
/ru/documents/decl_conv/conventions/role_lawyers.shtml. — [ata goctyna: 29.10.2021.

224" Conference of European Ministers of Justice, Resolution Ne 3 on «General approach and means of
achieving effective enforcement of judicial decisions» (Moscow, 4-5 October 2001) [Electronic resource]. - Mode
of access: https://www.coe.int/en/web/human-rights-rule-of-law/mju24-2001-moscow#{"18278092":[3]}. - Date
of access: 29.10.2021.

3 Council of Europe: Committee of Ministers, Recommendation Rec(2003)17 of the Committee of Ministers to
member states on enforcement, 9 September 2003, Rec(2003)17 [Electronic resource]. - Mode of access:
https://uihj.com/archive-uihj/en/ressources/21628/65/council _of_europe_recommendation_17_on_enforcemen
t.pdf. - Date of access: 29.10.2021.
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0 HeobxopumocTu wwabnoHusauum camoro obpasosatenbHoro npouecca. CTpeMUTENbHO M3MEHAo-
WMiicA MUp CTaBUT Mepef, OpUCTaMKU HOBble 3afayu, KOTOpble, B CBOKO OYEPEAb, AWKTYIOT CBOW
TpeboBaHUA k cucteme ux npodpeccuoHanbHoro obpasoBaHua. M aTn TpeboBaHWA HaleneHbl He TONbKO
Ha MpaBWIbHOE U efuHOObpa3Hoe NMpUMeEHEHNE 3aKOHOAATENbCTBA, HO U Ha (POPMMPOBAHUE LLENOro
pAQA KayecTB U CnocobHOCTEN Kak NTMYHOCTHOMO, Tak U COLManbHOro XxapakTepa.

B coBpemeHHbIx ycnoBuax Oyb-To CyabA UNK NPOKYPOPCKUiA paboTHUK, cnefoBaTtenb Uu afBoKar,
a Tem bonee pyKoBOAMTENb COOTBETCTBYIOLLENO FOCYAAPCTBEHHOrO OpraHa WMnu FpUANYECKON opra-
HU3aLMK, AOMKHbI CTPATErMYECKN MbICINUTb, BUAETb MEPCNEKTVBY OOLLECTBEHHOIO PasBUTUA, YMeTb
paboTaTb B KOMaHAe, a Tak¥e rpaMOTHO MPOEKTUPOBaTb CBOH NPOGIECCUOHANBHYO LEATENbHOCTb.
CnepoBaTtenbHo, 3ajaya MOBbILLIEHUA KBaTM(UMKALUKM COCTOUT HE MPOCTO B HayYHO-METOAUNYECKOM
obecneyeHun MpaBUIBHOrO MNPUMEHEHUA HOPM [LEWCTBYHOLLLEro 3akoHopaTtenbcTBa B CyaebHOM,
MPOKYPOPCKOW M MpaBOOXPaHUTENbHON MpaKTKe, a B OPUEHTUPOBaHWM OOyYeHWA Ha MOArOTOBKY
BbICOKOKBaIM(PULMPOBaHHbIX CMELMANNCTOB, KOTOpble, BO-NEPBbIX, 0bnajarT Kak obwumu, Tak u
creumanbHbIMY KOMMNETEHLMAMU, BO-BTOPbIX, YMEIOT BbIMOMHATL NpodeccroHanbHble 06A3aHHOCTU Ha
BbICOKOM YPOBHE, KPUTUYECKU MbICIUTb W MNPUHUMaTb OTBETCTBEHHble pELUEHWUA, B-TPETbMX,
MOHUMAIOT MUCCHIO CBOEW topUAMYECKoit npodheccumn B 0OLLECTBE M OCO3HAIOT COLMAbHbI KOHTEKCT
KaMaoro n3 npuHUMaeMblx peLleHuid.

Bce npeumyuiectea obpaszoBaHuA, B TOM uyucne u npodeccuoHanbHoro obpasoBaHuA OPUCTOB,
MoryT 6bITb MCMONb30BaHbl B MOAHOW Mepe TONbKO Torpa, Korga obecneyeHo ero kayecteo. Kavect-
BeHHoe obpa3oBaHue HPUCTOB-NPOHECCHOHANOB ABNAETCA HEOOXOAUMbBIM YCNIOBMEM MOJTHOLLEHHON 1
BCceoObemntoLLLeli peanm3aLmmn NprHLLMNa BEpXoBeHCTBa NpaBa, obecneyveHnsa Kaxaomy npas 1 cBobog,
rapaHTMpoBaHHbIx KoHcTuTyumelt u MexayHapofaHbIMU forosopamu Pecnybnukn Benapyceb.

OueBugHoO, 4YTO KayecTBeHHOe topuamyeckoe obpasoBaHue — 3TO obpa3oBaHue, pe3ynbTaTbl KO-
TOPOro, C OJHOI CTOPOHbI, YAOBNETBOPAIOT NOTPEOHOCTAM 0byvaroLmxca, ¢ [pyroil CTOPOHbI, COOT-
BETCTBYIOT rOCyapCTBEHHOMY U COLManbHOMY 3aKasy, y4uTbIBaloLLLEMYy COBpemeHHble TpeboBaHuA
MOANTUYECKNX, IKOHOMUYECKNX U WHbIX OBLLECTBEHHbIX OTHOLLEHWA. [pu TakoM nopxope KavyecTBo
npodheccuoHanbHoro obpasoBaHuWA HOPUCTOB NpencTaBnAeT coboil JOCTaTOYHO CNOMHOE ABNEHUE,
BKNtOYatoLLee B cebA pasnuyHble 3NEMEHTbI, CPEAU KOTOPbIX MOXKHO BbIAENNTb TakWe, Kak KauyecTBO
obyyeHus, obecneumBaemoe yupempeHnem obpasoBaHuA, cobCcTBeHHble cnocobHOCTU obyyatoLLerocs,
a TakMe BNuAHMe Ha cpeny oby4yeHusa Apyrux coumanbHO 3aMHTEPeCcoBaHHbIX CTOPOH. B3anmopeiicteue
W COrnacoBaHHOCTb 3TWUX 3NEMEHTOB ABNAETCA HeoOXOAMMbIM ycnoBuem obecneyeHusa KayecTBa
obpasoBaHuWA OPUCTOB-NPOdECCHOHANOB.

BaxHbIM anemeHTOM KavecTBeHHOro obpasoBaHWA AelCTBYOLLMX FOPUCTOB, 6e3ycnoBHO, ABnAeTCA
KayecTBo obyuyeHus, KoTopoe obecneynBaeTca yupexaeHnem obpasosaHua. B aToli cBA3n HeobxopmMmo
yuuTbIBaTb CYLLECTBEHHYIO OCOBEHHOCTb OOy4YeHWsA PUCTOB-NPOGECCUOHANOB, HEMOCPEACTBEHHO
BAVAIOLLYIO Ha OpraHu3auuio v cogepiaHue obpasoBaTenbHoro npouecca. B otnuumne ot obyyeHus
NNL, NonyYaloLLLMX OCHOBHOe obpa3oBaHKe, 3Ta 0COBEHHOCTb COCTOMT B TOM, YTO obyyvaroLimiica no
nporpaMmam AOMoAHUTENBHOro 0bpa3oBaHMA B3POCHbIX — 3TO PabOTHUK, yie UMEIOLLMIA onpepeneH-
HbI NpocheccnoHanbHbIil ONbIT U COOTBETCTBYHOLMIA barax 3HaHWil. B cBA3M ¢ 3TUM BamHO, 4TOObI
cofiepiaHne nNporpammM MoBbILIEHUA KBanuduKaLum onpefenanocb creuuanmsaunein kamxnon Karte-
ropuu crnyliaTteneil u oxeaTblBano Ux Hanpasnenua geatenbHoct. Cneumnanusauma paccmaTpuBaeTcs
Kak NpuopuTETHbI hakTop ANA Leneii NoBbllleHUA KBanudpukaumm cnywateneit Muctutyta. B 10 e
BPEM#A, 3TO He UCK/IoYaeT UCMoNb30BaHUA B 0Opa3oBaTebHOM NPOLECCE METOANK, OPUEHTUPOBAHHbIX
Ha BbIXO[, 32 pPaMKU y3KOMNpodheccHoHanbHbIX FopuanYeckux npobnem. Takne MeTOAMKM He TONbKO He
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npoTuBopeyYaT MPUHLMMY creunanmsaumn, HO WU MO3BONAIOT 3HAYUTENbHO PacLUMPUTb NPOCPECCUO-
HallbHble KOMMETEHL MM 0byYatoLLUXCA.

Bo-nepBbIx, Hapagy ¢ UsydeHunem cneuuanbHbix nNpodeccroHanbHbIX Npobnem nporpammbl 0byye-
HUA cnywarteneii HCTMTYyTa BKAOYalOT Lenblil pAL HEIOPUANYECKUX BOMPOCOB, C KOTOPbIMU CTallKku-
BalOTCA OPUCTbI B CBOE NMPOCPECCMOHaNbHOW AEeATENbHOCTU: NPUKNafHble BOMPOChbI MCUXONOTUK
NpodecCMoHanbHON AeATeNbHOCTU M OOLLEHNA, CTpaTerna U TakTUKa MPUHATUA YrpaBieHYeCcKUx
PeLUEHNIT N NPUHATUE PELLEHNI B KPU3UCHDBIX CUTYaLMAX, MPUEMbl U MeToAbl paboTbl C COBPEMEHHbIMM
MH(OPMALMOHHBIMU TEXHONOTUAMU U Ap.

Bo-BTOpbIX, C yyeTom coBpemeHHOro ob6LLECTBEHHOrO pa3BuUTUA B obpa3oBaTenbHbIii MpoLecc
WHcTnTyTa BHeppAOTCA CMellaHHble, MylbTUNPOgecCMoHanbHble MpPOrpamMMbl MOBbILEHUA KBau-
cpukaumn. YuntbiBas, 4To Ha nnowiagke MHCTUTyTa MOryT BCTpeyatbeca M 0bcysaaTb BOMPOChI CyAby
W NMPOKYpOPbI, CyAib1 1 cyaebHble UCMONHUTENN, afBOKaTbl U MPOKYPOPbI U T.4., MeXNpodeccnoHanb-
Hoe oOcyjeHne topuanyecknx npobnem cnocobcTByeT He TONbKO BblpaboTKe eanHoobpasHbIX
NOAXOJ0B B NMPUMEHEHUN 3aKOHOAATENbCTBA, HO M TOMY, Y4TO NPeACcTaBUTENN Pa3nnyHbIX FOPUSUHECKUX
npodpeccuii HauMHatoT NyyLle CAbIWaTth U MOHUMATb ApYr apyra.

Hapsapy co cneuuanusauueit HeobxognMo y4nUTbIBaTb U TakoW pakTop, kak ypoBeHb npodpeccuo-
HaNbHOW NOArOTOBKM CryLlaTeneid, HanpasnAemMblx Ha 0byyeHne, KOTOPbI MOMET 3HAYUTENBHO OTINU-
YaTbCA. DTO MOMET ObITb 0OYCNOBNEHO Pa3nMyHbIMM 06CTOATENBCTBAMU: YPOBHEM MOATOTOBKM CTYAEH-
Ta-BbINYCKHMKa FOPUAMYECKOTO By3a, pa3inyHOli MOTUBALMeEN K OBNAfeHNO HeOOXOAMMBIMU KOMMe-
TEHUMAMW ANA BbINOAHEHNUA CBOMX (PYHKLMOHaNbHbIX 0bA3aHHOCTEN, cTaxeM paboTbl B 3aHUMaeMoi
LOMMHOCTM M ap. B cBA3M ¢ 3TUm KapposbiMK crnyxbamn opraHusaumii npu hopMrMpoBaHUM Fpynn
cnyliaTeneii, HanpaenAeMblx Ha NOBblLLeHWe kKBanudpukauum B IHCTUTYT, y4nTbIBAIOTCA HE TONbKO UX
HanpaBneHuA JEATENbHOCTU U Creumann3aLna, HO U Takue KpUTepuu, Kak 3aHMMaemas JOMKHOCTb W
cTad paboTbl B JaHHO AOMKHOCTU. Kpome TOro, NonoMuTensHO 3apeKoMeH0BaBLLNM cebs AaBnAaeTca
npoBegeHune B IHCTUTYTe TeCTUPOBaHWA ClyLLaTeNnei «Ha BXoAe» B NPOrpaMmy NOBbILLIEHUA KBanudu-
Kauuu. Takoe TecTupoBaHue ABnAeTCA 3PPEKTUBHBIM MHCTPYMEHTOM, NMO3BOMAOLLMM OLEHUTb MPO-
checcroHanbHbIil ypoBeHb cnyLuateneii, yyecTb TpeboBaHWA, KOTOPble NPELbABAAIOTCA K KOHKPETHOMY
topUCTy-npocpeccmoHany, 1 onTUManbHO UCMONb30BaTb BO3MOMHOCTU MPOrpaMmbl MOBbILLEHWNA KBa-
nudpmKaumm.

HemanosaHyto ponb B 0Oy4eHUM IOpUCTOB-NPOPecCcoHanos 1rpaeT KOMMETEHTHOCTb Npenopasa-
Teneih u KavectBo ux pabotbl. B cBA3M ¢ 3TM MHCTUTYT CTpemuTcA K HOBOMY OCMbICNIEHUIO [BYX
B3aMMOJOMNONTHAIOLLMX OCHOB Ka4eCTBEHHOrO NpenofaBaHuA: TPaAULLMOHHOCTU U MHHOBALWMIA.

He Bbi3biBaeT COMHEHWIA, YTO TpaguLUMW, 3aNOKeHHble HauMOHaNbHbIMU MPaBOBbLIMM LLKONAMM,
NO3BONAIOT [AaBaTb BamHble [JIA NPaKTUKU MNpPaBOMpPUMEHEHUA (yHOAMEHTaNbHbIE HOpPUANYeCKue
3HaHuA. Takue 3HaHMA ABNAIOTCA HEobXoAMMbIM 6a3ncoM, Ha KOTOPOM 3MMKAETCA fanbHeiillee npo-
theccnoHanbHoe coBepLLEHCTBOBaHUE tOpUCTa.

B 1o Me BpemA coBpemeHHOe pa3BuTue obycnoBnnBaeT HeOOX0[MMOCTb MONHOLEHHOMO BHeAPeHNA
B npocheccrmoHanbHoe obpasoBaHue OPUCTOB MEPCOHANN3MPOBAHHOIO KOMMETEHTHOCTHOMO MOAX0.a,
4TO NpepnonaraeT UHAMBUAYanU3aLmnio obpasoBaHVA B COOTBETCTBUM C 3anpocamu, NpefbABaAeMbIMM
K KOHKPETHOMY CreLManncTy 3aKas4ymKoMm Kappos. Takoii moaxop no3BonAeT pacKpbiTb NoTeHuman u
BbIABUTb UHAVBUAYabHbIE CMOCOOHOCTM KaMAoro CnyLuaTena C y4ETOM ero onbiTa, Cneumanmsalmm m
MHAMBUAYaNbHBIX NOTpebHOCTEN.

EctecTBeHHO, 4TO NpU TaKoM NOAXOAE MeTOAMKM 00yYeHNsA, BbipaboTaHHbIe U CTaBLUNE TPaAULMOH-
HbIMU B 3MOXY MHAYCTPUanbHOro obLLecTBa, Hy}AarTCA B nepeocMbicneHun. [pyrumm cnosamu, Ha
CMeHy MeTofMKaM, HaueneHHbIM Ha nepepady MHcpopMauuu, HONMHbI MPUXOAUTL Takue, KoTopble
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nossonunu 6bl obyyaroLiemyca camMomy MofenupoBaTb CBOM 3HaHWA. WX 0COBEHHOCTbIO AONMHO
BbICTyNaTb He ChyllaHWe Yy4yacTHMKamu obpasoBaTenbHOro npolecca CBOero npenopgaeartens, a
co3faHne M1 cobCTBEHHOrO NMPOAYKTa 3HaHWiA, B TOM YMUCNe Yepe3 MOCTaHOBKY COOCTBEHHbIX Lieneid,
3apay. MimeHHo Takoe obyyeHune NO3BOAUT CO3aTb YCNOBUA 1A BbIABNEHUA, PACKPbITWA U peanv3auum
noTeHumana noboro paboTHMKa.

BHepperuto nporpeccuBHbIx MeToAMK 0by4YeHUA [OMHKHbI CNOCOOCTBOBATL BO3MOMHOCTU CTPEMU-
TENbHO Pa3BKBAIOLLMXCA SNEKTPOHHbIX MHPOPMALMOHHbIX TexHonoruii. CerogHa obpasoBaHue, Kak U
ntobas apyraa cdepa obLLLECTBEHHbIX OTHOLLUEHWUI, HE MOMET He UCMbITbIBaTb Ha cebe X BAUAHWA.
Mpu aToM, ecnu hopmmpoBaHUe CMapT-UHAYCTPUM B BEAyLUMX CTpaHax MyMpa paccMaTpuBaeTcA Kak
ApaiiBep pocTa HalMOHaNbHbIX SKOHOMWK, TO pa3BUTHE CMapT-0bpa3oBaHuA cneayeT cunTaTb BamHel-
LM haKTOPOM, BIMAIOLLMM Ha AMHAMKUKY Takoro pocTa. He cnyyailiHo KoHuenuua cmapT-obpa3oBaHus
Kak camoctoATenbHoro (Self-directed), moTuBmpoBaHHoro (Motivated), apantusHoro (Adaptive), ob6o-
rawieHHoro pecypcamu (Resource-enriched) v BcTpoeHHbiMu TexHonoruamm (Technology-embedded)
obpa3oBaHMA BO3BOAUTCA B PaHr rocyAapCTBEHHOM NOAMTUKK'.

MpenmyLectBa LUPOBBIX MHOPMALMOHHBIX TEXHONOMMIA, NPOHMKAIOLLMX BO BCE KOMMOHEHTbI
obpa3oBaTenbHOro npotecca, 04eBUAHbI U 0COBEHHO OTHYETNNBO NPOABUINCH B CBETE HOBbIX BbI3OBOB,
CBA3aHHbIX C KapaHTUHHbIMK OrpaHMYeHnAMN U3-3a pacnpocTpaHeHuna kopoHaeupyca COVID-19. Mpu
3TOM Ha AMHAMUKY MX BHefpeHuA B obpa3oBaTeNbHblii MPOLECC HEeMoCpefCTBEHHO BAUAIOT [Ba
cyliecTBeHHbIx cpakTopa. C OAHOW CTOPOHbI, HEYKNOHHbI POCT crnpoca Ha MObWNbHbIA AOCTYN K
y4ebHoili 1 MeTofMyeckoii MHgopMaLmMK, B TOM YUCE C Lenblo nonyyeHna obpasosaHusa 6e3 oTpbiBa
oT pabotbl. C apyroii CTOPOHbI, Hannumne y yuypexaeHna obpasoBaHNA TEXHUYECKUX U TEXHONOMMYECKINX
BO3MOMHOCTeli nepefayn, xpaHeHusa n obpaboTku nHpopmaumm, Heobxogumoii ana obyyeHus.

MHcTutyT, BXOAALLMIA B eAuHbIii koMnneke benopycckoro rocyapCTBEHHOro yHUBEpCUTETa, TakKe
NNaHoOMepHO peanusyeT cTpaTteruto Ludposoit TpaHccopmalum obpasoBaTenbHOro npouecca.
Co3paHbl Bce Heobxogumble ycnoBuA pna (PYHKLMOHWPOBAHUA 3NEKTPOHHON WHOPMALMOHHO-
obpasoBaTenbHOIl cpefbl, onpeaeneHbl ee yHKUMM M 3afaun, obecrneyveH ypaneHHblid JoCTyn K
obpasoBartenbHOMYy noptany, y4ebHO-METOAUYECKUM JOKYMEHTaM, 3NeKTPOHHOW bubnuoteke. OgHako
MNPy 3TOM HEobXOAMMO 4ETKO MPEeACTaBNATb, YTO 3NMEKTPOHHbIE CpefcTBa OOYYeHMA, UnU JUCTaH-
LMOHHble obpa3oBaTebHble TEXHONOMMK, He CMOCObHbI 3aMeHWUTb camMoro obyyeHus, nx HeobxopMmo
paccmaTpuBaTh Kak BTOPUYHbIE MO OTHOLLIEHMIO K obpa3oBaTensHoMy npoueccy. [pepcrasnaerca, 4to
npy peanusalun NporpaMm MoBbILLEHUA KBanuuKaLuM FOPUCTOB-MPOCPECCMOHANoB BO MMaBy yrna
NPUMEHEHNA [UCTaHLMOHHbIX 0bpa3oBaTenbHbIX TEXHONOrii HE0bX0AMMO CTaBUTb NMOHUMaHWEe TOro,
Kak Hambonee achpeKTMBHO MCMONb30BaTb BO3MOMHOCTM Takoro crnocoba nepegayn uHcopmMauum un
KOMMYHUKaLuu. [pyu 3TOM CyLLHOCTb MPUMEHEHUA NtobbIX 3NEKTPOHHbIX CPeAcTB ObyyeHuA [OomKHa
3aKkntoyatbca B obyvarollem BO3[ENCTBMIA MMEHHO mnpenojaBaTend Ha chyliaTens nocpefcTBoM
COBOKYMHOCTM CMOCOBOB U MHCTPYMEHTOB, UCMOJb3YyeMbIX MPY ONOCPELOBAHHOM KOHTaKTe.

B obyueHun, HasupytoLemca Ha KOMNETEHTHOCTHOM NOAXoAe, KapAuHanbHbIM 0bpa3om MeHAeTcA
ponb npenopasatens. [lpenopaeatens, y4acTByOLLMIA B Mporpammax MOBbILLEHWUA KBanumKaLmm
IOPUCTOB-MPOPECCMOHAN0B, HE MOMKET W HE JOMMEH ABNATLCA NOCPEAHUKOM MeEmAY MHopMaLmein n
cnywarenem. B obpa3soBaTenbHOM npoLecce akLLEHT CMELLLAeTCA OT Hay4eHMA cayLuaTena Yyemy-Huoyab,
K M3y4yeHuto 3Toro camvm cnywarenem. M 3agadva npenopasatens cOCTOMT B CO3[aHWM YCNOBUiA AnA

" Minkyung Sung. A Study of Adults’ Perceptions And Needs For Smart Learning / Procedia - Social and
Behavioral Sciences. 2015. Ne 191. P. 117. [Electronic resource]. - Mode of access: https://core.ac.uk/download/
pdf/82377638.pdf. — Date of access: 29.10.2021.
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camopeanusauuu cnywarens. MiHaye rosopsa, npenogasartenb CTaHOBUTCA TPEHEPOM, TbHOTOPOM (pyKo-
BOAMTENEM), 3a,a4a KOTOPOro Tak opraHv3oBaTb obpa3oBaTenbHblil NpoLecc, 4Tobbl OH cnocobcTBo-
Ba/ll He CTONbKO YCBOEHUIO COfepMaHuA mMaTtepuana, Ho B OonbLUEil CTEeNeHNn cCo3faHuio cnyLuaTenem
COOCTBEHHbIX 3HAHWIA.

Kpome TOro, nockonbKy Lenbk [OMNONHMTENBHOrO 0Opa3oBaHUA B3pOCibiX ABnAeTcA npodpec-
CYOHaNbHOe pa3BUTME ChyllaTeneii-npakTUKOB, 3Ta Lenb npeabaAsnseT ocobble TpeboBaHUA K Mpo-
theccroHanbHOMY ypoBHIO NPodeccopCcKo-NpenoaBaTeNbCKOro cocTaBa, y4acTBYHOLLEro B peanusa-
uMn obpasoBaTeNbHbIX MporpaMmMm JOMOMAHUTENBHOrO obpa3oBaHUA B3POC/bIX, YTOObl Kamiblii
npenojasaTenb Mor obecneynTb MpakTUYECKYtO HanpaBneHHOCTb 0byyeHua cnywarteneil. B cBasm c
3TuM ocoboe BHUMaHue B WHCTUTyTe ypenseTca MnoBbIEHUIO NPOMECCMOHANBHOIO YPOBHA MpO-
checcopcKo-npenopaBaTenbCKOro CocTaBa Kak B HarpaBneHUn pa3BUTUA COOTBETCTBYHOLLLE! NMPaKTUKK,
Tak U B OBNafEeHNN COBPEMEHHbIMW METOANKaMM 0byYeHNA.

MpupaHve obyyeHuto 6onblueil NPaKTUKOOPUEHTUPOBAHHOCTU MOKET ObITb OCYLLLECTBNEHO TONbKO
B TECHOM B3auWMOJENCTBUM C NPeACTaBUTENAMN KOHKPETHOI topuanyeckoii cdepbl. Beab cambim nyy-
UMM HacTaBHWKOM [A NpaKTUKa ABNAETCA NpakTUYeckuii paboTHUK, KOTopblii obnajaet He TONbKO
3HaHWAMM U OMbITOM NPOECCMOHANBHON JEATENBHOCTH, HO U BNafeeT MeToANKamu npenojasaHua. B
CBA3M C 3TUM aKTUBHOE yyacTue B obpa3oBaTenbHOM MpoLecce npepcTaBuTeneil 3anHTepecoBaHHbIX
rocyaapCTBEHHbIX OPraHOB, UHbIX OpraHu3aLuii, HanpaBAAIOLLMX ClyLlaTeneil Ha NoBbILIEeHNe KBanu-
cukaumn, ABnAaeTcA BaxHbIM pakTOpom obecneuyeHus KadvecTBa MpodpeccmoHanbHOro obyuyeHus
OECTBYHOLLMX FOPUCTOB.

AKTMBHOE yyacTue B obpasoBaTtenbHOM npouecce B UHCTUTYTE npuHuMatoT npeacrasuten Bepxos-
Horo Cypna Pecnybnuku benapyco, ['eHepanbHoii npokypatypbl Pecnybnuku Benapycb, CnepcreenHoro
kKomuTeta Pecnybnuku bBenapycb, Munuctepctea toctuumm Pecnybnukm benapycb, Benopycckoii
pecnybnuKaHCKoW Konnernn apBoKaToB, APYruX OpraHu3auuii-3aka3unkoB obpasoBaTtenbHbIX Mpor-
pamm. [1py 3TOM ¥M3Hb MOACKa3bIBAeT, YTO OpraHW3aLuu, HanpasnAtoLLMe cryllaTeneid Ha NoBbiLLe-
Hue KBanudmKaLum, cnefyeT paccMaTpyBaTb He NPOCTO Kak 3aka3ynkos obpasoBaTebHbIX MPOrpamm,
HO M B Ka4yecTBe aKTUBHbIX MHCTUTYLMOHaNbHbIX NapTHepoB B obpa3oBaTenbHOM mnpolecce, bonee
TecHoe B3aMMOJENCTBUE C KOTOPbIMU [OMKHO ObiTb MOCTaBNEHO Ha CUCTEMHYHD OCHOBY, MpUYEM He
TONbKO MpU peanu3auun nNporpaMmm MoBbILLEHMA KBanudpuKauum, HO U Ha CTagun Mx pa3paboTku,
NOArOTOBKN HeobXoAMMOli y4eOHO-MeToaNYECKOl AOKYMEHTaLMN.

[MpodcheccronanbHoe topuamnyeckoe obpasoBaHue C MOMHbIM OCHOBaHWEM MOMHO CYMTaTb YacTblo
npaBoBoii cuctembl rocygapctea. ConuseHve yypexaeHuii obpasoBaHnA U NPaBONPUMEHUTENBHOM
MPaKTUKM OCYLLLECTBAETCA Yepe3 NPaKTUKO-OPMEHTUPOBaHHbIe Hay4Hble pa3paboTku. UHCTUTYT — 31O
He TONbKO y4ebHbIiA, HO TaKkMe Hay4YHblil 1 METOAMYECKNI LEHTP B cUCTEME NPOCECCHOHANBHOMO HOpU-
Aaunyeckoro obpasosaHua. Hay4Ho-uccnefosartenbckaa pabota, nposoanmas MHCTUTYTOM, OpUeHTMpO-
BaHa Ha NOTPEOHOCTM NPaKTUYECKO AEeATENbHOCTU CYA0B, OPraHOB MNPOKYpaTypbl, WHbIX FOCy-
LApCTBEHHbIX OPraHOB M OpraHu3aLuii, OCYLLLECTBAAIOLLMX LeATENbHOCTb B NpaBoBoii ccpepe. Pesynb-
TaTbl Hay4YHO-UccneaoBaTenbckoii paboTbl IHCTUTYTa — 9TO MHOrOYMCAEHHbIE NPELNOMEHNUA, KOTOPbIE
HaLLIMM CBOE OTpaMeHue B AeiCTBYIOLLMX aKkTax 3aKkoHopaTtenbctea Pecnybnuku benapycb, 3akntoyerua
Mo 3anpocam rocyfapCTBEHHbIX OPraHoB O NMPUMEHEHNMN 3aKOHOAATENLCTBA, 3aKNHOYEHNA Ha MPOEKTbI
noctaHosneHuii MneHyma BepxosHoro Cyma Pecnybnuku benapycb no Bonpocam npumeHeHnus ma-
TepuanbHOro 1 NpoLeccyanbHOro npaea no rpasjaHCKUM, YroNoBHbIM U aMUHUCTPATUBHBIM Jenam;
Hay4Hble TpyApbl Mo Hanbonee nNpobnemHbIM BONpocam rnpasa ¥ NPaBoONPUMEHEHNA.

Mpu ocywiecTBneHnn Kak obpasoBaTenbHO, Tak U Hay4HOW aeAaTenbHoCTU MHCTUTYTY npuxoauTbea
peluaTb eLe ofHy, AOCTaTOYHO NPO3anyeckyto, Nnpobnemy, HeNoCpPeaCTBEHHO CBA3aHHYLO C obecneye-
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HMeM KauyecTBa obpasoBaHusA, — npobnemy drHaHcMpoBaHWA obpa3oBaHuA, a BepHee, npobnemy ero
HEA0CTaTOYHOro pMHaHCMpoBaHuA. BaxHO noHMmaTb, 4YTO MoBbileHMe KayecTBa obpa3oBaHuA Tpe-
OyeT He TONbKO OpraHU3aLMOHHbIX, METOJUYECKUX, HO U 3HAYUTENbHbIX 06beMOB (HAHCOBbIX pecyp-
COB.

ObecneyeHne BO3MOMHOCTM 1A 0OyHEHUA Ha NMPOTAKEHUN BCEN MU3HN HaMpPAMYLO 3aBUCUT OT yBe-
NUYEHNA MHBECTMLMI B cdpepy pononHuTenbHoro obpasoBaHuA B3pocnbix. Ecnun e paccmatpusatb
WHBECTMLMK B obpa3oBaHMe Kak OCHOBOMoONaratoLee ycnosue obLLLECTBEHHOrO pa3BUTUA U SKOHOMM-
YECKOro pocTa, A0CTaTOYHOE U NPOrHo3upyemoe broameTHoe PrHaHCMpOBaHUe cnepyeT cuuTaTb Of-
HUM U3 BamHelLLKnX pakTopoB, rapaHTUPYIOLLMX Ka4ecTBO obpa3oBaHuA.

B ycnoBumax orpaHnyeHHbIx 6rO[KETHBIX PecypcoB, BblAenaemMbix Ha obpa3oBaHue, BO3MOMHbIM Ha-
npaBneHnemM peLleHna npobnembl ero HegouHaHCMpPOBaHUA MOrNOo bbl CTaTb MOMHOLLEHHOE pa3BUTHE
MHOroKaHanbHoro cuHaHcupoBaHua obpasoBaHuA. K comanenuto, B benapycn npumeHutenbHo k
y4ebHO-METOANYECKUM U HayYHO-NPUKNaHbIM pa3paboTkam Takne hopMbl JOMOAHUTENBHOrO CTUMYNa
OEATENbHOCTU YYEHbIX-IOPUCTOB, Kak rpaHTOBOE, MPOEKTHOEe hbHaHCMpPOBaHMe, HaXOAATCA B 3a4aTou-
HOM cocToAHMU. [lnAa pa3BuTuAa aTux u apyrux hopm BHEOIOAKETHOrO PUHAHCMPOBaHUA 0bpa3oBaHusA
TpebyeTcA He TONbKO pelleHWe OpraHu3auMOHHbIX BOMPOCOB, HO W COBEPLUEHCTBOBaHME COOT-
BETCTBYHOLLLENl HOPMaTUBHOI 6asbl.

IV. 3akntoyenue

B 3akntoyeHun xotenocb 6bl OTMETUTb, Y4TO B paMKax OJHOI CTaTbl HEBO3MOMHO PacCMOTPeTb BCE
BOMPOCbI, CBA3aHHble C COBEPLUEHCTBOBaHNEM NPOeCCMOHaNbHOro obyyeHna AeiiCTBYIOLLMX OpUC-
ToB. CyulecTBytowume npobnembl B cucteme nNpodheccroHanbHOro topuanyeckoro obpasobaHua pe-
MOHCTPUPYIOT BaMHOCTb JlaNbHelillero uccnefoBaHuna nyTeii ero COBPEMEHHOro pasBUTUA.

[lononHnTenbHOro ocMbicneHna TpebytoT BONPOChl ONTUMMU3ALUK CTPYKTYpPbl U y4ebHO-MeToaMYec-
Koro obecneyeHuna obpasoBaHMA LOPUCTOB, BHEPEHUA HOBbIX (DOPM OpraHu3aLlum obpasoBaTelbHOro
npouecca, BAMAHUA NHOPMaLLMOHHO-KOMMYHUKALMOHHbIX 0bpa3oBaTeNibHbIX TEXHONOMUIA Ha pa3Bu-
Te NpaKTMKOOPUEHTUPOBaHHO Moaenn obpa3oBaHuA, MOTUBaLMK cryllaTteneil B obpasoBaTenbHOM
npouecce. Npu atom chopmmpoBaHme HOBOI Napagurmbl NPOeCCUOHaNBHOMO puaMyeckoro obpa-
30BaHNA HE MOMET OCHOBbIBATbCA TONBKO Ha TEXHOKpaTuyeckux npuHumnax. CoseplueHCTBOBaHMe
topuamyeckoro obpasoBaHnsA, BO3MOMHO, KaK HMKaKOro [pyroro AOMKHO ONUpaTbCA Ha rymMaHu3a-
LLMOHHBIN KOHLENT, ycTaHaBnuBaroLLuii b6esycnoBHoe obecneyeHve umnepaTvBa NnpasB YenoBeKa Kak
OCHOBbI FaPMOHWUYHOrO Pa3BUTUA NTMYHOCTK, obLLEeCcTBa U rocyaapcTBa.

Kampablil rpampaHuH 1 oOLLECTBO, B LLENOM, 3aMHTEpPecoBaHbl, 4TOObl ypOBEHb KBanudukauum
topucTa COOTBETCTBOBAN OMMAAHMAM TeX, KTO obpallaeTca K Hemy AnA 3aluTbl CBOUX MpaB U UHTepe-
coB. [ToaToMy AnA coBepLUEHCTBOBaHUA NPOPECCMOHaNBbHOrO opUAnYecKoro obpasoBaHna Heobxoam-
MO 3a/1e/iCTBOBAHNE YCUMNIA N PECYPCOB He TONbKO Y4YpemaeHnii 0bpa3oBaHNA U y4YEHbIX-FOPUCTOB, HO
TaKiKe 1 IOpUCTOB-NPaKTUKOB, OpraHn3aLuii-3aKka34ymKos obpa3oBaTeNbHbIX NPorpamMmm 1 rocyfapcrsa.

Wdthnthwghp' <nnwdnud puuwplyynd Gu Jwutwgbn-hpwjwpwuubph npulwynpdwu pups-
pwgdwu hwnpgbipp: Laynwd £ hpwwpwuwlywu Ypenypjw nbpp whnnejwu hpwjwlywu pwnw-
pwlwuntejwu wwwhnydwu hwdwp: <hduwynpynwd £ dwutwghunwlwu gnpdniubinyejwu dhowg-
qwjht swihwuhoubiph bswuwynieiniup' npwbiu hpwjwpwu-dwutwgbnubph nwngdwu Yupunp
hpwywlwu hhdp: <binhuwlu wnwuduwgunwd b ytGpndnud  hpwwpwuwlwu Ypenyejwu npwlyh
wjuwhuh pwnwnphsubipp, huswhuhtu Gu Yppwywu hwunwnnyepjwu Yynndhg wwwhndynn nwunig-
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dwtu npwyp, nwyunphpubiph niuwynyeyniutbpp, huswbiu bwl unghwjwwbiu hGnwppppywd wy|
untpjtlumubpp’ nwnigdwu dhowdwiph ujuwwndwdp wgnbigniginiup: Npwbiu hpwywpwuubph
dwutwghunwywu nwunigdwt npuwyh wwwhnydwu wywjdwuubp hwwnnty npwnpnieniu £ nwns-
Yynwd wjuwhuh pwnwnphsubiph wuhpwdbownnigjwup, huswhuhu Gu thnfugnpdwlgnieiniup b hw-
dwdwjunipyniup:

Annotation: The article discusses the issues of in-service training for legal professionals. The role of
legal education in ensuring the quality of legal policy of the state is noted. The importance of
international standards of professional activity as an important legal basis for the education of legal
professionals is substantiated. The author identifies and analyzes such constituent elements of the
quality of legal education as the quality of training provided by the educational institution, the student’s
abilities, as well as the impact on the learning environment of other socially interested parties. Special
attention is paid to the need for interaction and consistency of these elements as a necessary condition
for ensuring the quality of professional education for lawyers.

<hduwpwnbp' Phjwnniu, Ypenipjut npwl, hwunwpwuubph, nwnwluwqubiph, nwunwynpubph
npwywynpdwt pwpdpwgnd, dwutwghunwlwu gnpdniubinygjw swhwupubp, hpwywpwuw-
Ywu Yppniejntl, hpwwpw:

Keywords: Belarus, quality of education, in-service training of lawyers, prosecutors, judges,
professional standards, legal education, legal professional.

Knrouesbie cnosa: benapycb, kauecTBo obpasoBaHuA, NoBbILLEHWE KBaNMUKaLMM afBOKATOB, NPOKY-
popoB, cyfeii, cTaHaapTbl NpodeccmoHanbHol AeATenbHOCTH, topuanyeckoe obpasoBaHme, FOPUCT.
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h @hSNRE3NKL <E1hLUULGEN P

«Pwupbip wpnwpwnwwniejwu wywntdhwih» ghnwgnpduwlywu hwunbup fudpwgpwywu
funphnipnp putwpynid £ dhwyu wju ynebipp, npnup hwdwwwwwufuwund Gu unnpl upqwd
wwhwugubphu:

Ujniebipu punniuynwd Gu htinhuwyh Ynunwywnwihu indjuubpny, fiGYunpnuwiht tnwppbipw-
yny (nbipunwihu fudpwgnphs MS WORD, CD/DVD-ny Ywd Etywnpnuwhu thnuwnny): <wunbunwd
hpwwwpwlynn Uniptipp whinp £ gpufunudtu fudpwgpulw funphpnh Yud Gpwzfuwygnpytu
ghnwywu wunhbwu niubkignn hwdwwwwnwufuwu ninpuinp dJwutwgbitnh Ynndhg:

<nnywdp Ywpnn £ ubipluwjwgytip hwjtiptu, nnwbipbu Ywd wugtiptu |Ggniutipny, wju wbwunp
E niuGuw Jjnw Gpyne [Ggnwutipnd dhusle 450 uhp (ubipwnjw| pwgwwnubpp) wwpniuwynn wdthn-
thwghp b tipkip [iquny dhusl wnwup hhduwpwn, gniwwynp [ntuwuywp (714X960):

<nnywdubiphtu ubpywjwgynud Gu htinlyw| wkuuhywywu wwhwugubipp'

1) hnnwdh ulygpnd upynd £ dbpuwghpp (guwnwntpny), hweonpn winnnud®  hbinp-
uwy(ubp)h wunw(ubp)p, wagquunu(ubp)p (gluwnwnbpny), wjunthbn' henphuwy(ubp)h ghnw-
Ywu wuwmhbwup, Ynsnidp, wotuwwmwuph Jwjpp, wywownnup.

2) koh alwswithp' A4.

3) wmbipuinh nuwugputipp’ ybplhg 25 dd, ubpplpg 25 dd, we Ynndhg 25 dd, dwiu Ynndhg
20 du.

4) hwjbptu wpjwdph nwnwwnbuwlyp' GHEA Grapalat, nnwbpbiu b wugbpbu owpdwdpubph
nwnwwnbuwyp' Times New Roman.

5) hhduwywu nwnwswihp' 12.

6) dhownnwyhu hunbpjwyp' 1,5.

7) gpwdbhyubph, wnwwlubph b uwpubph jwjungggniup® dhusl 125 dd.

8) hnnuwubipp wpynud Bu wninnitnnwyny, wdbu kohtu, mwnwswihp' 10, ugynid £ wnpjniph hi-
nhuwyp, ybpuwghpp, hwwnpp, hpwwnwpwyniejwu nbnp, nwpbephdp (Jwdnyh nbwypnd® twlb
hwdwpp) W Eop:

Cwunbund hnnwdubiph vwwagpnieiniup sh Gupwnpnd fudpwgpwywu funphpnh hwdw-
dwyunteiniup htinhuwyubiph wmbuwybwnubppu:

Ujniebipt wuhpwdtion £ ninupyt; Upnwpwnwnniyejwt wywnbdhwih ghnwhbunwgnunw-
Ywu b dpwgpwibpnnulywu woluwwnwupubph Yuqiwybpwdwu pwdhu (hwugt' <<, p. Gpuwu
0054, dphpnidjwuubiph 9, biGYunpnuwhtu thnuwn' bulletin@justiceacademy.am, htinwfunu' 060 46 00
92):

Cwunbup fudpwgpwywu funphpnh Ynndhg hnnwdubiph wnwwgpnipjwu Gpwofuwynnpnt-
pintup W Upnwpwnwunnypjwi wywnbdhwih Ynndhg hnnwdubiph nwwgpniginiup Yuwmwnpynid
E wugbwp hhdnwupubipny:
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NOTICE TO AUTHORS

The Editorial board of scientific-practical journal «Bulletin of Academy of Justice» reviews only
the materials which meet the requirements below.

The materials are accepted with author's contact information, in electronic (MS WORD, CD/DVD
or by e-mail) version. The materials published in the journal should be reviewed by the Editorial board
or by a qualified specialist with relevant scientific degree.

The article can be submitted in Armenian, Russian or English, it should have an annotation in
the scope up to 450 symbols (with spaces) in two other languages and up to ten keywords in three
languages, a colour photo (714X960).

The following technical requirements are presented to the articles:

1) the title (with upercase) at the beginning of the article is indicated; in the next line should be
the name (s) of the author (s), surname (s) (with upercase), then the author (s) academic degree, title,
place of work, position;

2) page format: A4 paper;

3) text margins: above 25 mm, bottom 25 mm, on the right 25 mm, on the left 20 mm;

4) Armenian font - «<GHEA Grapalat», Russian and English fonts - «Times New Romany;

5) The main font size: 12;

6) interstitial interval: 1,5;

7) width of graphs, tables and pictures up to 125 mm;

8) the references are given in the footnote, on every page, font size: 10, the author of the
source, the title, the volume, the place of publication, the date (the number in the case of press) and
the page should be indicated.

The publication of articles in the journal does not imply the Editorial Board's agreement with
the views of the authors.

The materials should be sent to the RA Academy of Justice Unit of Organization of Scientific
Research and Programmatic-methodological Activities (address: 9, Pirumyanneri str., Yerevan 0054,
RA, e-mail: bulletin@justiceacademy.am, tel.: +374 60 46 00 92).

The Guidelines for publishing articles by the Editorial board of the Journal and publishing are
made free of charge.
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K CBELLEHUKO ABTOPOB

PepakunoHHaa Konnerua Hay4HO-NpPaKTUYECKOro xypHana «BecTHuUK Akagemuu rocTuLMKU» pac-
cMaTpuBaeT TONbKO MaTepuanbl, OTBeYatoLL e NpuBeseHHbIM Huke TpeboBaHMAM.

Matepunanbl NPUHUMAIOTCA C KOHTaKTHbIMU AAaHHbIMW aBTOpa, B 3NEKTPOHHOM BapuaHTe (TeKc-
ToBbIii pepakTop: MS WORD, Ha CD/DVD unu no anekTpoHHoii noyte). Matepuanbi, nybnvkyembie B
}ypHane, JOMKHbI UMETb OT3bIB PeaKonnernun nnu peueHsuto cneumanmcta CooTseTcTaytoLLeit obnac-
TN, UMEIOLLLETO YHEHYIO CTEMNeHb.

CraTbA MOMeT 6bITb NMpeAcTaBneHa Ha apMAHCKOM, PYCCKOM WU aHIMIICKOM A3blke, JOMKHA
MMeTb aHHoTauuto B obbeme fo 450 cumsonos (Bkntovasa npobenbi), 4O LECATU KNIOYEBbIX CNOB Ha
Tpex A3blkax, LBeTHyto cpoTorpacumto (714X960).

K ochopmnenuto ctatby NpefbABNAIOTCA ClefytoLLme TeXHuYeckne TpeboBaHuA:

1) B Havane cTaTbM yKasbiBaeTcA 3arnasue (3arnaBHbiMW OyKBamu), Ha CrnefyroLLeil CTpoke UMA
(umeHa), damunua (dpammnun) aBTopa (aBTOPOB), yYeHas CTeneHb, 3BaHWE, MeCTO paboTbl, 3aHW-
Maemas [ONIKHOCTb;

2) cbopmart cTpaHuLbl — A4;

3) nonA: BepxHee — 25 MM, HUKHee — 25 MM, npaBoe — 25 MM, nesoe — 20 mwm;

4) wpndt pna apmaHckoro asbika — GHEA Grapalat, ana pycckoro u aHrnmiickoro A3bIKOB -
Times New Roman;

5) pasmep wpudpTa - 12;

6) MexcTpoyHblii MHTepsan - 1,5;

7) wmnpunHa rpachmkos, Tabnuu, u pucyHKos — go 125 mm;

8) ccbinkn cTaBATCA MO TEKCTOM Ha Kampgol cTpaHuue (B cHockax), pasmep wpudra - 10,
yKa3blBaeTCA aBTOP UCTOYHMKA, 3arnaBne, TOM (HOMep NepUoMYECKOro N3aHuna), MecTo v rog nybnu-
Kauuu, cTpaHuua.

lMybnukauma crateii B }KypHane He npegnonaraeT cornacusa pefaKkLMOHHOro CoBeTa C MHEHMEM
aBTOPOB.

Martepunanbi cnepyet HanpasnaTb B OTaen opraHusaumu Hay4yHO-UCCNefoBaTeNbCKUX M MpOr-
paMMHO-MeTofaMYeckmx pabot Akagemum toctuunm PA (appec: PA, r. Epesan 0054, yn. MNupymanHepu
9, an. nouta: bulletin@justiceacademy.am, Tenedpon: +374 60 46 00 92).

PeueHsunpoBaHue crateii Pegkonnerueid xypHana, a Takie ux nybnukauua, OCyLLLeCTBNAIOTCA
6e3B03Me3HO.
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